Criminal Law Outline:  APOL FALL 2002
· Prosecution always has the burden of proving defendant is guilty

· All elements must be proved beyond a reasonable doubt

· Need to show motive

· Can’t prosecute because of status – must be for a crime.  Ie- not a prostitute but for prostitution

I.  General Principle

· Mens rea: mental part of crime

· Handbook of crim law terms:  “the state of mind that prosecution to secure a conviction must prove that a Δ had when committing a crime”

· Actus reus:  act part of crime

· Strict liability:  doesn’t matter state of mind

· Must be harm in crime

· Principle of legality:  can’t be convicted of crime if it wasn’t illegal when you did it

· Guilty: person has been convicted

· Not guilty:  person found innocent

· Presumption of innocence:  proof must be beyond reasonable doubt

· Heidi can’t be prosecuted b/c she’s a PROSTITUTE but because she is doing PROSTITUTION 

II. Homicide:  killing of a human being by another human being
· Death

· Animal may be used 

· Infanticide:  killing of an unborn child is not homicide, unless an accident to the mother causes the baby to be born too soon or if it dies from injuries that resulted from the accident while the baby was in the mother

· It is homicide to shorten the life of another

· It is not homicide to shoot someone who is already dead

· Excusable homicide – self defense or complete accident (not unlawful act or negligent) 

· Corpus delecti:

1. death

2. death was the criminal act of another

· Murder:  unlawful homicide with malice (aforethought) expressed or implied

· Malice:  intent to kill absent justification (can happen in the blink of an eye)
· Premeditate:  weight pros and cons (cannot happen in the blink of an eye)
· Statute of Limitations:  1 year and 1 day
· Provocation is superior to malice if it exists

· Premeditation: weighing of pros and cons

	Malice (express or implied)

	1st degree
	2nd degree

	1.  premeditated intent to kill
	1.  not premeditated intent to kill

	2.  Torture, Ambush, Poison
	2.  Serious Bodily Harm

	3.  Battery, Arson, Robbery, Rape, Kidnapping,    (Sodomy)
	3.  Depraved Heart (beyond human standard)

	 
	4.  Felony (all others)


· Other murder definitions

· From England:  murder occurring during the commission of a felony

· From Redbook:  homicide is murder if death results from the perpetration or attempted perpetration of an inherently dangerous felony ie: BARRK(S)

· Early Common Law:  felony murder was any death resulting from a felony

· In felony murder, the focus purpose is a felony if there is an intent to murder, then not felony murder
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· Manslaughter 

· NO malice (remember that malice and provocation are mutually exclusive) and if you have one you can’t have the other

· Gross vehicular negligence – more than crim neg but less than crim recklessness

	Voluntary
	Involuntary

	Intent to kill – provoked (imperfect right of self defense)
	-No intent to kill




· Accident – couldn’t have been avoided by RPP – not criminally liable

· Elements of provocation requirement – RPP test for an objective standard
· Δ was provoked

· RPP would be provoked

· Δ did not cool off
· RPP would not cool off

· Heat of passion:  intense or vehement emotional excitement provoking violent or aggressive action, state of mind must be that an ordinary man would act impulsively w/o reflection

· Legal provocation: adultery, mutual combat, extreme battery, resisting unlawful arrest
· Words alone are not enough unless you admit one of the three previous…
· Imperfect right of self defense

· Person genuinely believes that life is in peril, even if it is not

· This is equivalent to provocation and mitigates against the crime of murder

· Misdemeanor-manslaughter rule:

· Works like felony murder rule during the commission of a misdemeanor – inherently dangerous misdemeanors 

· “homicide resulting from the perpetration of an unlawful act less than a dangerous felony is manslaughter if the unlawful act is malum in se”

· malum per se: act of evil in of itself

· malum prohibitum: nothing inherently evil in the misdemeanor but is prohibited by legislation
· ie – excusable homicide like accidentally knocking down
IV. Intent

	Specific Intent
	General Intent
	Strict Liability

	1. intent to do the act
	1. intent to do the act (not intend the harm)
	All others – don’t have to prove mental part

	2. intend to produce outcome
	a. battery
	State of mind doesn’t matter

	a. 1ْ  intent to kill
	b. involuntary m/s
	Ie – rape

	b. 2ْ  intent to kill
	c. rape
	bigamy

	c. 2nd SBH
	d. 2ْ  depraved heart murder
	

	d. voluntary m/s
	
	

	e. burglary
	
	

	f. attempt crimes
	
	


· Malicious USUALLY means specific intent

· Felony is punishable by more than one year

· Misdemeanor – punishable by less than one year

· Negligence – person should have known there was a risk

· Most unlawful unintentional killing is involuntary m/s
V. Battery (general intent)

· Unlawful application of force to the person of another

· “offensive touching”

· every battery contains an assault 
· only a separate crime if time passes b/w the two crimes

· Application of force to another by the aggressor himself or by some substance which he puts in motion

VI. Assault (specific intent)

· An attempt to commit a battery
· Victim does not have to be aware of the attempted battery

· Scaring type: An intentional placing of another in apprehension of receiving immediate battery

· Victim must be “scared”

· NO attempted assault

· Aggravated assault – MPC:  attempt to cause SBH or purposely causes harm knowingly or recklessly or causes serious harm w/ a deadly weapon
· Simple assault is the same except just bodily injury, not serious

· Third degree = purpose to terrorize another and cause a serious public inconvenience 

VII. Arson

· Malicious/burning/the dwelling of another

· Considered both general and specific intent 

· MI – specific intent

· In our quizzes – gen intent

· If essay, then discuss GI AND SI
· Dwelling isn’t a barn, warehouse, etc

VIII. Rape

· Nonconsensual/sexual intercourse/with a woman/not the actor’s wife

· Fraud in the inducement: if the deception relates not to the thing done but merely to some collateral matter
· Giving prostitute counterfeit money is not rape

· Lie about age w/ a young girl doesn’t matter – still rape

· Fraud in the factum: if deception causes a misunderstanding as to the fact itself there is no legally recognized consent b/c what happened is not that for which consent was given
· Woman consents to medical exam but not to sexual intercourse that occurs is rape
· MI – no rape by statute – 4 degree of criminal sex conduct

IX. Burglary

· Trespassory/breaking and entering/the dwelling/of another/in the nighttime/with the intent/to commit/a larceny/or any felony/therein

· Breaking:  any part of the body that breaks the plane 

· Can use a tool – extension of personality

· Opening of an interior door

· Ie- Apol could slide through the door and he didn’t break in if the door was open and he was skinny enough to fit through
· Constructive:  can cause the making of a hole to break by tricking someone into leaving the house to burglarize it

· Breaking out does not count

· Dwelling: place where a person lives with their family

· As long as they intend to return

· Include buildings in the cartilage – in area where it is close enough to be concerned and go check

· Cartilage cannot cross road

· Nighttime: sunset to sunrise

· (MPC): 30 min after sunset and 30 min b/f sunrise
· too dark to distinguish the features on a face

· doesn’t include artificial or moon light

· fog during the day doesn’t = nighttime

X. Larceny

· trespassory/taking/and carrying away/the personal property/of another/with the intent/to steal it

· crime against possession

· it is committed

1. only against one who has possession

2. always results in dispossession

· intent: intention to permanently deprive the owner of possession

· trespassory:  lack of permission

· taking: thief must take the property from the rightful owner w/o consent, cannot just knock it out of the hand, and must be a whole good (like all of the rope must be out of the store)
· person can be guilty of larceny of their own property if it has a lein, which means they do not have lawful possession until they pay the lein (ie- coat to be fixed)

· of another:  possession v. custody = employees usually only have custody

· carrying away: thief must take the personal property away

· personal property that is illegal cannot be “stolen”

· any slight amount is enough if it verifies the intention of thief to take domain over the chattel

· severance and appropriation:
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· animals

· at common law “base” animal couldn’t be subject of larceny

· “base animal” – food or used for food production

· personal property of another: custody v. possession 

· if thief in custody – larceny

· if thief has possession - embezzlement
· fraudulent conversion of personal property of another by one whose original acquisition did not involve a trespassory taking thereof

· look for breach of trust

· bailee situation = proper possession (watch fixer who steals the watch is embezzlement)

· continuing trespass doctrine:  no intent to steal but borrow 

· instead – intent can be formed later as long as its continuous 

· if lie is involved: larceny by trick or false pretenses

· larceny by trick:  when person lies to get possession

· theft through misrepresentation (lie) by one not in lawful possession

· false pretenses:  if title transfers b/w parties

· material misrepresentation, which causes the victim to pass title (money is title, real estate, services, tangible property)

· Robbery:  trespassory taking and carrying away the personal property of another with the intent to steal it from the person with the use of force or threat of force (L+2)
XI. Imputability: state or condition rendering one chargeable for an act
· remember must have mens rea and actus reus- concurrence necessary

· also, *causation + harm

· act = voluntary act, or failure to act when there was a duty to do so

· act must be the manifestation of the bad state of mind
· 7 way legal duty arises

1. statute







2. contract






3. relationship






4. landowner

5. assumption (of the duty)

6. creator of the peril

7. control of others

· *People v. Decina

· Davis v. Commonwealth
XIII. Inchoate Crimes (crimes in it of themselves)
· Insipient crime which generally leads to another crime
· attempt, solicitation and conspiracy
· solicitation:  crime in it of itself (p 417 MPC) guilty of solicitation to commit a crime if w/ the purpose of promoting or facilitating its commission, he commands, encourages or requests another person to engage in specific conduct which would constitute such crime (or attempt) for which would establish his compliantly in its commission or attempt
· specific intent crime – ask someone to do the crime and have to mean to do it
· for attempt, know the MPC p 414 – substantial step test
· MPC:  purposely engaging in conduct which would constitute the crime if the attempted circumstances were as he believes them to be
· def. of attempt: a person is guilty of an attempt to commit a crime if acting w/ the kind of culpability otherwise required for commit of crime (mens rea) he purposely does or omits to do anything which under the circumstances as he believes them to be is an act or an omission constituting a substantial step in course of conduct planned to culminate in his commission of the crime
· specific intent, impossibility, abandonment, preparation and perpetration (when you stop thinking and start acting)
· other JDs may use other tests:
· substantial step (use this to determine if an attempt was made)
· MPC:  lying in wait, searching for victim, enticing/seeking to entice to come w/ to commit the crime, reconnoitering, possession of materials employed in the crime
· probable desistence 

· past the point where RPP would stop, asks Δ whether they had gone so far down the line that it is doubtful that he would have voluntarily desisted from completion

· equivocality

· silent movie when you know the person will commit the criminal act – that the Δs act standing alone is unequivocally consistent only w/ his intent to commit the allegedly attempted crime

· proximity

· want to encourage criminals to turn back

· ie – man could shoot and miss but he didn’t shoot again

· Defense to attempt

· abandonment: gone through several steps and then doesn’t do it

· must be voluntary – makes sense b/c of public policy to encourage less crimes
· impossibility

· legal – IS a defense – person thinks they are committing a crime but aren’t actually doing it

· factual – is NOT a defense – elderly man couldn’t physically complete the crime

· solicitation

· MPC: solicitation to commit a crime if w/ the purpose of promoting or facilitating its commission he commands, encourages or requests another person to engage in specific conduct which would constitute such crime or an attempt to commit such crime or which would establish his complicity in its commission or attempted commission
· conspiracy – agreement to do an unlawful or agreement to do a lawful thing in an unlawful way
· Warton rule – must have one more person that it takes to commit the crime

· spoke rule – only main person liable

· chain rule – they are all liable

· must be foreseeable act – it is foreseeable that someone would get shot in a robbery then the getaway driver would also be responsible for murder (if robber shoots his ex-wife for revenge then driver not responsible)

· acquittal of ALL at the same trial but one conspirator = acquit all

· must have purpose and knowledge 

· don’t need a straight offer and acceptance

· most often – purpose is required

· the more serious the crime, the more likely that just knowledge will be enough

· requires at least 2 people

· complicity – no agreement necessary – principle doesn’t have to know he was aided
· woman was raped and bro went to kill the raper – rapers friend tries to warn the raper but bro’s friend cuts the telegraph wire so bro didn’t even know he was getting helped 

· Williams case ON FINAL – I need to be hid b/c I shot the deputy but didn’t kill him (but he really did)

· Accessory after the fact = must know about the ACTUAL CRIME that was committed – this man hid someone to protect them from a battery, NOT from murder

· attempt clarification

· abandonment and MPC eliminates legal impossibility 

· language – if circumstance were as he believed them to be

· ie – under C.L. shooting dead body thinking it was alive – legal impossibility = no attempt
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IX.  Causation
· redline doctrine – Commonwealth v. Redline p. 805 Redbook – felon can’t be charged w/ felony murder if during the commission of the felony, a police officer or victim of the felony kills the other felon
· Campbell v. State – same outcomes as Redline, uses different rationale uses agency analysis to determine that the co-felon cannot be held culpable for death of co-felon (by officer or victim self defense) b/c death not in furtherance of the felony

· felon is not guilty if the killing is done by a person other than the felon or the co-felon

· People v. Aaron – sup ct of Mich. Case- read for exam and MI Bar – eliminates felony murder in MI – foreseeability is not a factor in felony murder
2 parts required

1. “But for” causation – cause in fact (sine qua non).  The harm would not have resulted “but for the act of the person. Not the end of the causation question, however,

2. Proximate causation: aka legal causation

a. Direct causation – act of Δ directly causes harm to victim

b. Proximate causation – generally referred to as a foreseeable cause of the harm

i. Ie – reckless driving – injury

ii. If Δ shoots at someone and misses them and another person enters a building to avoid getting shot at and the building explodes killing the person b/c Jim put a bomb in the building = bomb is intervening cause

1. intervening cause may or may not mitigate for the original Δ depending if the intervening cause is foreseeable by the Δ – Δ was held to be

iii. if Δ just mildly hurts Sue and she is extremely allergic to penicillin and the hospital accidentally administers penicillin, and Sue dies – the original Δ wouldn’t be held liable since the hospital is a superceding cause

iv. However, there are less foreseeable causes courts may struggle with

1. nutshell p 53

· Intervening causes:  when another cause of harm intervenes between the defendant’s act and the victim’s harm, it is an intervening cause.  The liability for the ultimate harm may still be assigned to the Δ, depending on whether the intervening cause is foreseeable.  Examples:

· Superceding-intervening cause:  a specific intent cause removes liability from the initial Δ.

· How do we decide what is foreseeable?

· Torts – Palsgraf – “zone of injury” Cardozo’s opinion (very important to Torts case and proximate causation case
· Strict Liability:  does not require typical mens rea finding

· Morrisette – important case establishing statutory elements for strict liability crimes.  OK to have S.L., but statute must make absolutely clear that mens rea is not a requirement 

· Crimes – bigamy, felony murder, stat. rape

X. Kidnapping p 191 forcible abduction…. 

· Simple kidnapping - Forcible abductionor stealing away person from their country & send to another

· Child stealing  - under 12, 14, 16 – can involve stealing from one parent to another

· Kidnap for ransom – aggravated kidnapping - unlawful seizure, secret confinement, extortion/ransom

XI. Perjury – p 364-65 

XII. Defenses

· Infancy (common law)

· <7 yr – not capable of forming mens rea

· 7-13 – not capable of forming mens rea rebuttable that they are 

· >14 – capable of forming mens rea rebuttable that they aren’t

· Intoxication (usually not a defense for someone)
i. Involuntary Intoxication

1. Drinker doesn’t know that beverage contains EtOH

2. Person doesn’t know drink has intoxicating effect

3. Made to consume beverage under duress

a. May be a defense to crime

ii. Voluntary Intoxication

1. Only a defense for specific intent crimes and then ONLY if persons too drunk to form the intent required

2. Must be wasted
3. Not a defense for general intent

· All 2nd degree murder in MI is general intent – do not want intoxication to be a defense

· Insanity

i. MPC:  person isn’t responsible for criminal conduct if at the time they lack substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law
ii. 5 times a persons insanity may be a defense at any one of these times:
1. act

2. arraignment

3. trial

4. allocution (time after verdict)
5. execution

iii. if a person is insane, is unable to form requisite mens rea

iv. insanity tests



1. M’Naughten test is most commonly used (p 739 – know the facts of this case)
a. At the time of committing the act, the party accused was laboring under such a defect of reason from disease of the mind that:

b. He didn’t know the nature and quality of the act

c. If he did know the nature and quality, then he didn’t know that it was wrong (right-wrong test)
d. M’Naughten doesn’t require evaluation of the Δs volition and capacity to control behavior
2. Irresistible impulse test

a. Δ isn’t guilty if he had a mental disease which made it impossible to control his conduct

3. Durham product test (only about 3 JD’s use it)

a. Δ isn’t guilty if the act was the product of mental disease or defect

4. Model Penal Code test – sec 4.01 mental disease or defect excluding liability (p 774 note 1 and 2)
a. Combines M’Naughten and Irresistible impulse test
· Ignorance and Mistake
i. Ignorance of the law is not a defense
1. all presumed to know the law
2. may be defense for Specific intent crime
3. never defense for GI/SL
ii. mistake regarding offense charged, no defense unless based on authorized
1. made a decision based on a statute later overturned
2. based on supreme ct ruling that was overruled
3. relying on someone w/ “authority” tells you to do something (usually not an exception b/c it is seriously limited) 
· Ignorance or mistake of fact – may be asserted if following criteria are met:
1. mistake – genuine, bona fide, honest for SI
2. mistaken belief must be bona fide, honest and reasonable for GI
3. never defense for SL (statutory rape)
· Necessity/Duress
i. Necessity  - doing something unlawful to avoid a force of nature (P 858 Commonwealth v. Capitlo) 4 elements: (like stealing food if starving)
1. actor is faced w/ a clear and imminent harm – not debatable or speculative

2. actor could reasonably expect that actions would avoid the greater harm
3. no legal alternative – which would be effecting in evading the harm

4. legislature has not acted to deny this defense

ii. fair method of selection:  eating a dude – must pick straws

iii. cannibalism – need to eat to survive

iv. duress -  harm or compulsion that comes from a person
1. impelled perpetration – someone/something makes you do an act

v. traditional law – didn’t excuse intentional killing of an innocent person on plea that it was necessary to spare life of slayer
vi. choice of evil – can choose the lesser danger if imminent danger – kill one person to spare three
vii. the inexcusable choice –

1. MPC duress more lenient, see p 859

· Consent as defense

i. When element of crime (ie-rape) presence of consent absolves Δ

ii. Other crimes (ie-stat rape) presence of consent is immaterial (SL)

iii. Compelled consent (under duress) not = consent
1. Can’t consent to an act that results in grievous bodily harm 

a. sex w/ person w/ HIV

2. fraud in factum = can’t consent

3. fraud in inducement = consent
· guilt of injured party

i. one crime is not a defense for another – drunk driver kills the drunk lying in the road

ii. criminal negligence of the victim is only a defense if it is the sole cause of the harm

· condonation by injured party

i. society decides whether to prosecute – not the victim 

ii. isn’t valid for the victim to excuse the prosecution of the defendant 

iii. government entity can decide to excuse a prosecution

· defense of a 3rd party
i. person who is not the aggressor in encounter is justified in using reasonable force against an adversary which such person reasonably believes to be in immediate danger of unlawful bodily harm and believes that the use of such force is necessary to avoid this danger

1. non-deadly force can be met w/ non-deadly force (fists are generally considered non-deadly force)

2. deadly force – reasonably likely to kill or inflict serious bodily harm

3. can’t use deadly force to defend against non-deadly force

4. some JD require that the individual retreat b/f using deadly force

5. there is no requirement that the person be correct but must have a genuine fear of the danger – if the person knows it’s a joke, then they can’t use the force
· defense of property

i. don’t have to retreat in your home

ii. can use deadly force to protect your home, work, club, if reasonable

iii. may use non-deadly to protect property

iv. don’t have to retreat in your home, even if retreat state (like MI) unless it is a co-tenant

· defense of others

i. can use same force to defend others as you would to defend yourself if you have a reason that they appear in danger and the innocent party
XIII. treason – against the US in levying war against them, or in adhering to their enemies giving them aid and comfort

XIV. perjury – false oath in a judicial proceeding in regard to a material matter

· false oath is a willful and corrupt sworn statement w/o sincere belief in its truthfulness

XV. subordination – procurement of perjury by another

XVI. bribery – corrupt conveyance or receipt of a private price for official action

XVII. misconduct in office – corrupt misbehavior by an officer in the exercise of his official duties or while acting under color of his office

· stat extortion = blackmail

i. Harrington case – lawyer tried to falsely accuse the husband of adultery and use extortion to get the divorce to trade pictures for $175,000

XVIII. embracery – attempt, by corrupt and wrongful means, to influence a juror in regard to a verdict to be found
XIX. counterfeiting – unlawful making of false money in the similitude of the genuine 

XX. obstruction of justice – willful act of corruption, intimidation or force which tends to distort or impede the administration of the law, either civil or criminal, is an offense usually known as obstruction unless special name given such as bribery or embracery

· like interference w/ public officer in discharge of official duty 

XXI. escape and kindred offenses

· escape – unauthorized departure of a prisoner from legal custody w/o the use of force

· breach of prison – if escape by use of force

· permitting escape – if officer in charge of prisoner permits him to escape
i. usually more seriously punished if intentional 

· rescue – forcibly freeing a prisoner from lawful custody

XXII. misprision of felony – concealment/nondisclosure of the known felony of another
XXIII. compounding crime – accept anything of value under an agreement not to prosecute a known offender for any agreement not to prosecute a known offender for any offense unless the compromise is authorized by law

XXIV. contempt – misconduct adversely affecting the administration of a governmental function may take the form of improper interference w/ the work of the legislative body or of the court

· direct contempt – committed in the presence of the court
