CONTRACTS: BARNHIZER FALL 2002

I. We are here to learn the law, to learn to think like lawyers.  But there is no one body of law out there that we can just memorize.  Law is a way of thinking – of applying rules to facts and predicting results.  Even further, it is a method of asking if those results are coherent and if they make sense within the larger goals of society.

II. The three dimensions of legal analysis.

A. Facts

1. Distinguishing between determinative (if you change a fact then it would change the outcome), relevant, and circumstantial facts
2. Facts are important to your learning and practice of law because that is how you are going to distinguish your case from every precedent in your opponent’s favor and analogize your case to every precedent in your favor.

B. Doctrine

1. The rules and principles of law.

2. We learn it by reading cases and synthesizing rules and principles from the courts’ reasoning in those cases.

3. Sources of doctrine.

4. Distinction between rules and principles.

a. rule:  tell you exactly what to do in a particular situation – stop at stop signs.

b. principle: provide guide for determining which rule applies – drive defensively and obey traffic signals.

C. Legal Theory

1. Rationale or reason for a particular rule or principle.

2. Organize doctrines so they are consistent and coherent and justified.

3. Use theory to fill in gaps in the law.

III. Shaheen v. Knight (Δ) POLICY CASE
A. Parties – Shaheen is the patient suing the doctor for botched vasectomy from the birth of his 5th child
B. Procedural history – motion to dismiss, facts taken from complaint, defendant arguing that even if everything in the complaint is true, the plaintiff has still failed to state any cause of action justifying the court to coerce the defendant to comply with the contract or pay damages.

C. Background facts – D expressly contracted to make P “immediately and permanently sterile and guaranteed the results thereof.”  P’s wife gave birth 18 months after the operation.

D. Remedy – plaintiff seeking damages for the cost of raising a child.

E. Arguments –

1. Plaintiff argues breach of contract by defendant.

a. Prima facie case of breach of contract has three main elements (there are other issues we will discuss, but these are the main elements):  existence of a contract, breach of the contract, and damages.

b. Definitions of contract and promises.

(1) K – promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty

(2) Promise – manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made

(a) Person manifesting intention is promisor, addressed to promisee, and other people who benefit from the promise are beneficiaries
A. P argued that D expressly warranted the success of the vasectomy.  Not an implied warranty because Pennsylvania does not recognize an implied warranty of cure. 
1. warranty – promise that a promise is true

2. guarantee – promise to pay if promise isn’t met

B. D's arguments 

1. Contracts to sterilize are void as against public policy - "given policy is so obviously for or against public health safety morals or welfare that there is virtual unanimity of opinion with regard to it, that a court may constitute itself the voice of the community." 

2. No implied warranty of cure 

a. P suing for express warranty of cure 

b. Policy reasons why Pennsylvania might not support an implied warranty of cure. (public is against a k to sterilize a man w/o a hazard to wife)
3. No negligence is alleged (only for recovering on alleged promise)
a. Prima facie case - what you need to prove to justify a court using force of the state in your favor.  The basic elements of a cause of action. 

1. elements of, defenses against, and evidence needed to sustain breach of contract action 

2. elements of, defenses against, and evidence needed to sustain negligence action

b. Difference between contract and tort 

1. Tort actions attempt to discover as between the two parties who should bear the loss where the risk of bad results was not clearly assumed by either party a priori. 

2. Contract actions are based on the allegation that the D did something that indicated that she voluntarily assumed the risk complained of a priori and is for this reason liable.

4. The complaint is actually for deceit and not assumpsit 

a. Elements of assumpsit; “Δ undertook” in Latin, saying that if Δ promises to do an act and does it wrong then they should compensate ∏ as if promise hadn’t been made
1. general basis for enforcing promises (implied promises not under King seal) and include future or executory promises (Shaheen – neg suit based on assumpsit)
2. in neg there is always an implied promise that someone won’t be neg on you
5. Obligation of a physician is not based on a contract but on his status as a physician. 

a. Court holds that parties are free to change the contract obligations created by their respective statuses. 

b. The contract v. status nature of obligation will be a central theme throughout our course this year.

6. P did not suffer any damages. 

a. “To allow damages for the normal birth of a normal child is foreign to the universal public sentiment of the people." 

b. Against public policy to force D to pay for all the costs of raising the child while P gets to enjoy all the benefits instead of giving the child up for adoption. 

c. Court is saying that P’s benefits, as a matter of public policy, exceed the harm allegedly caused by D's botched vasectomy.

Class 3 Recap - Freedom of Contract v. Public Policy

I. In re Baby M, 525 A2d 1128  (N.J. Super. Chancery Div. 1987) 

A. P's theory of relief - breach of contract. 

B. D's theory of relief  -- six policy arguments 
1. child be protected, potential exploitation of surrogate mother, trade child for money, undermine family traditions, elite group can buy poor group, contrary to adoption statutes
2. Focus on policy argument that surrogacy allows an elite economic group to use a poor group to achieve their purposes. 

a. This policy would have the courts interfere with the economic arrangement of affairs by private individuals.  

b. Presumes poor women are incapable of resisting the filthy lucre. 

c. Protection of groups on public policy bases bears tremendous potential for application of the doctrine of unforeseen consequences.

3. Court resolves inquiry by using contract to rebut presumption in favor of custody by the mother, (i.e., to break the tie between Mr. Stern and Mrs. Whitehead), but still applies the best interests of the child test.
4. k of adhesion – one party has no alternative but to accept the other parties terms b/c of unequal bargaining power

II. In re Baby M, 109 N.J. 396 (1988) 

A. Wanton application of public policy. 

B. Source of public policy - statutes and decisional law. 

1. Problem with courts using their own decisions to define public policy. 

2. Compare this to the source of public policy described in Shaheen.
C. Two test for public policy

1. questions whether a ct can find public policy in statutory scene

2. or, in its perception of near unanimity of public opinion
III. Printing and Numerical Registering Co. v. Sampson, 19  Eq. 462 (Rolls Ct. 1875) 

A. Establishes an overriding public policy 

1. “It must not be forgotten that you are not to extend arbitrarily those rules which say that a given contract is void as being against public policy, because if there is one thing which more than another public policy requires it is that men of full age and competent understanding shall have the utmost liberty of contracting, and that their contracts when entered into freely and voluntarily shall be held sacred and shall be enforced by Courts of Justice.  Therefore, you have this paramount public policy to consider - that you are not lightly to interfere with this freedom of contract." 

2. That quote should send chills down your spine.

IV. Johnson v. Calvert, 851 P. 2d 776 (Cal. 1993) 

A. Statutory ambiguity provides opening to apply contract instead of adoption law. 

B. Strong pro-freedom of contract bent in opinion. 

C. Uses original cause standard to determine who gets kid.

V. Hawkins v. McGee, 84 N.H. 114 (1929) 

A. Defendant Dr. makes express warranty that "I guarantee to make the hand a hundred percent perfect hand."  Plaintiff patient with now hairy hand sues on the express warranty. 
B. Cost not recoverable in essential reliance – pay that cost no matter what – and pain and suffering are irrelevant
C. Issue is measure of damages.  Trial court gave erroneous jury instructions: "If you find the P entitled to anything, he is entitled to recover for what pain and suffering he has been made to endure and what injury he has sustained over and above the injury he had before." 

D. NH Sup. Ct. overrules - Damages are "the intended compensation for a breach, measured in terms of the contract." 

1. The correct measure of recovery or measure of damages, in Hawkins "is based upon what the defendant should have given the plaintiff, not what the plaintiff has given the defendant or otherwise expended." 

2. Damages are limited, however.  "The only losses that can be said fairly to come within the terms of a contract are such as the parties must have had in mind when the contract was made or such they either knew or ought to have known would probably result from a failure to comply with its terms." 

3. The trial court's instructions were erroneous because they only allowed damages for the diminution in value of the hand.  But the Dr. promised a perfect hand.  Correct damages are the difference between what the Defendant promised and what the Plaintiff received.

VI. Three damages interests in contract - expectancy, reliance, restitution 

A. Expectancy - putting the P in as good a position as he would have been in if the D had performed. 

1. (value promised - value received) + other losses - costs avoided - losses avoided

B. Reliance - repaying P for all costs incurred in performing his obligations in reliance on the contract. 

C. Restitution - D disgorges all benefits that P has given to him / her. Unjust enrichment
VII. Damages problems overheads – use quiz questions 

VIII. Fuller & Perdue article 

A. 4 theories of contract justifying awards of expectancy – psychological (deprived of something that is yours), will (k, economic, juristic 

1. Juristic theories - policies of the courts - avoid over- or under- compensation of plaintiff; protection of opportunities lost in reliance on the contract

B. Justifying expectancy as the limit of recovery where out-of-pocket reliance exceeds expectancy. 

1. “We will not, in a suit for reimbursement for losses incurred in reliance on a contract, knowingly put the plaintiff in a better position than he would have occupied had the contract been fully performed." [PCL 21]

C. Essential reliance v. incidental reliance 

1. essential reliance is the cost of performing your side of the contract. ($10 to enter k)
2. incidental reliance "follows naturally (and foreseeably) from the contract, but was not necessary to perfect my rights under the contract." Is subjective ($500 were foreseeable to lose)
3. incidental reliance damages can be awarded in excess of expectancy damages; essential reliance damages cannot.  See Nurse v. Barnes [CCD 79]
Class 6 Recap

I. Introduction to the UCC 

A. Uniform Act 

B. Purpose 

1. Default rules governing commercial transactions 

2. We are concerned with Article 2 governing sales of goods 

a. Article 2 provides different rules where a sale of goods is between merchants or one party is a merchant than if no parties are merchants. 

b. Definition of goods 

1. things, moveable, tangible stuff (§ 2-105)

3. Benefits of default rules  -- certainty, reduction of transaction costs, others? 

4. Tongish - value of certainty to the parties 
a. K for sale of seeds, where ∏ sued for Δ selling to another buyer at a higher cost.  ∏ received difference b/w the market value and the k price - expectancy
5. Cover § 2-712 

a. After breach buyer may “cover” by making a good faith a reasonable purchase of goods in substituting those due from the seller

b. Buyer may recover from the seller the damages in diff b/w cost of cover and k price w/ any incidental or consequential damages, but less expenses saved in consequence of seller’s breach

6. Incidental and Consequential Damages (§ 2-715)  AKA special damages
a. loss in value + other loss - cost avoided - loss avoided
b. consequential – result from needs known at the time of k which could not be reasonably avoided by cover or injury to persons or property resulting from the breach

c. incidental – expenses reasonably incurred (transportation, inspection, commissions)

II. Limitations on damages 

A. three main limitations:  foreseeability, certainty, avoidability 
1. foreseeability – Δ must foresee the damages at the time of k
2. certainty – make sure that we know what damages are – don’t compensate for speculation

3. avoidability – expect parties to cover so they mitigate damages from breach
B. foreseeability 

1. Hadley v. Baxendale – 
a. My case – deliver a shaft and it took long which stopped the business for a couple of day
b. Rule:  damages from breach of contract should be such as may fairly and reasonably be considered either arising naturally (i.e. from the breach itself) or such as may reasonably be supposed to have been in the contemplation of the parties (a) at the time of the K, (b) as the probably result of the breach of it.  If the special circumstances under which the K was made were communicated by P to D and known to both parties, the damages should be calculated based upon what was foreseeable from those special circumstances. 

c. MERE NOTICE IS ENOUGH -- Restatement § 351 – damages aren’t recoverable for loss that the party in breach didn’t have a reason to foresee as a probable result of the breach when the k was made
1. for special circumstances (damages), both parties must have knowledge  (ie – in writing)
d. default rule – apply b/w certain types of k b/w parties capturing most cmn practice of parties when k:
1. parties free to k around default rule
2. if remain silent, agree to default rules
3. parties must have inexpensive access to default rule & inexpensive means to k around it
4. may be viewed as negotiated terms incorp in k
e. Hadley default rule
1. foreseeability creates rebuttable assumption – by default only accept gen dmgs – k around, put pary on notice they will suffer special dmgs OR
2. expressly limt default rule – pay for less than gen dmgs OR
3. no liability in absensce of expressed assumption of risk – tactic assumption lim
2. Hector Martinez & Co v. Southern Pacific Trans. Co.  - use value of capital equipment v. foreseeability 
a. Δ hired to transport draglines - Deprived use of draglines and they were damaged during transit

b. Different than Hadley since this was a whole machine and not a part so there was an understood opportunity cost

3. Contracting around default rules.  i.e., Fed Ex airbill – k says they will only be responsible for the cost of shipping and not reimbursement for damages to the package
a. Requires repeat player to notify the one shot player

Class 7 Recap - Certainty
I. Chicago Coliseum Club v. Dempsey – foreseeability w/ some reliance
A. Rule:  Claim for lost profits is too uncertain - 

1. Contract damages are unavailable where "it would be impossible to produce evidence of a probative character sufficient enough to establish any amount which could be reasonably ascertainable by reason of the character of the undertaking." 

2. Distinguish certainty in one-shot undertakings v. repeat business with established record. 

3. Policy reason for refusing to award uncertain damages:  law will not do injustice by overcompensating non-breaching party because this rule would tend "to make the law itself odious, . to corrupt its administration, by fostering a disregard of the just rights of the parties." 

a. Consequently, we limit the ability of law to upset the settled expectations of contracting parties by (1) adopting definite rules for the jury to use to estimate damages; and (2) applying those rules in every case. 

b. As a matter of policy, we prefer certainty, even though it may lead to undercompensation.

4. Dempsey goes on to award reliance damages as a surrogate (proxy) for expectancy where expectancy damages are too uncertain to calculate.

5. can only award injunction – equitable relief – if mere payment of money is not enough
2. Winston – need to be rules b/c juries will
II. Anglia Television v. Reed – in some circumstance, reliance damages may be used as a proxy for expectation damages  - limits are expected to at least recover their cost
A. Rule - P is entitled to recover for "wasted expenditures", including expenses incurred before the contract was executed "provided that it was such as would reasonably be in the contemplation of the parties as likely to be wasted if the contract was broken."
· the actor didn’t perform in a film b/c of prior bookings and film had already incurred expenses relying on actor

B. Important - the court here, although it appears initially to be talking about reliance damages, is actually discussing lost opportunity costs - the idea that these expenses would not have been lost if the promisee had contracted with someone else.
1. this is opportunity cost, which is the basis for the expectancy interest.
2. the court is effectively saying, we can't figure out how much P would have made off this lousy TV program, but we can assume that P would at least have recovered his expenses – broke even.
a. This position is discussed in Michael Kelly's article "The Phantom Reliance Interest in Contract Damages" (PCL) which I did not assign.
3. D is free to prove that P would not have broken even and would have suffered a loss, thereby limiting P's recovery.
4. See Restatement § 349 – injured party has a right to reliance interest damages including expenditures made in prep for performance or performance, less any loss the party in breach can prove w/ reasonable certainty the injured party would have suffered if the k had been performed
Class 8 Recap

I. Review of certainty under Dempsey and Reed (another agency case – persuasive authority – Reed’s agent had entered into the k)
A. Dempsey – couldn’t recover lost profits so couldn’t be compensated w/ money damages therefore order of injunctive relief
II. Mistletoe – capital expenditures case (machinery – help to produce other things) – still uses reliance as proxy for expectation – LOSING K – shift burden of proof to the Δ to prove that it was a losing k
A. Rule:  generally, victim of breach should be put in as good a position as if K had been performed. 

1. “Determining that position involves finding what additions to the injured party's wealth have been prevented by the breach and what subtractions from his wealth have been caused by it.” 

2. Some K's require capital investment to perform 

a. expending party at least expects to recoup investment (i.e., break even) 

1. Parties will generally negotiate term of contract so that party incurring capital expenditures will recoup expenses by end of term (this is a subtext and is not facially evident from the case) 

2. P her expected to break even on her investment.

b. Court applies rule from Restatement § 349 - non-breaching party can claim reliance damages, "less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K been performed." 

1. shifts burden of proving uncertainty to D.  Compare with Dempsey where burden of proving certainty was on P.

III. Subjectivity of value 

A. Any assessment of legal damages attempts to objectify or quantify subjective and immeasurable values. 

B. The act of contracting is an expression by each party that it subjectively prefers that exchange over all other alternatives at the moment of contracting 

C. Breach of contract is a forced appropriation of the non-breaching party's expressed preferences for a good or service by the breaching party. 

1. If we rectify that forced exchange, we lack the benefit of the non-breaching party's demonstrated preferences. 

a. i.e., would you rather have your $25 payment, my 1978 Oldsmobile, or the $30 value of the Oldsmobile?  We can't know because you expressed your preference for the Oldsmobile at a past moment in time and may not want it any more.  You have not demonstrated a preference for the $30 cash value that the court will likely award. 

b. K damages are never perfect.

IV. Avoidability of Harm 

A. Rockingham County 
1. dispute over building a bridge due to losing members of their board member being replaced
2. rule:  After notice of a breach, the P has a right to sue for lost profits and other damages resulting from performance to that point, but must avoid any additional expenses if it is reasonably able to do so without undue risk. 

a. After a breach, other party cannot continue to incur cost at expense of the breacher
3. distinction between principle and policy
4. liable for profit would have got on performance  + losses to ∏ up to breach
B. Parker 

1. Employment contract - general rule of damages is that P is awarded the amount of salary for the contractual period of service, less the amount which the Er affirmatively proves that the Ee has earned or with reasonable effort might have earned from other employment. 

2. Other employment must be substantially similar to that promised in the K, "not different or inferior" BUT there is a duty to mitigate if possible 

3. Test for different or inferior - depends on facts and circumstances but in this case, court was able to determine that films were different as a matter of law because (1) different types; (2) different locations; and (3) different contract terms. 

4. Dissent:  "mere existence of differences between two jobs in same field is not sufficient as matter of law to excuse an employee from accepting an offer of alternative employment." 

5. Key to the majority opinion is the subjectivity of value inherent in this type of job – reasonable test is done by the jury to judge efforts of ∏ to look for new employment
a. in fungible jobs (i.e., 1st year associates at large law firms, McDonald's workers, etc.), standard will be loosened.  Where you will see great subjectivity of value (i.e., artists need to express themselves, etc.) then courts will tend to view differences as significant. 

b. Note that Parker might have agreed to take a lower salary for Bloomer Girl than she would have charged if offered the role in another film.
6. personal service k – diff from sale of goods b/c this violates free will and rights – can’t force someone to perform personal service
C. Neri
1. UCC
a. 708 – measure of damages for non-acceptance or repudiation is diff b/w market price at the time and place and unpaid k price + incidental damages
b. 718 – damages for breach maybe settle for reasonable amount to actual harm caused
1. 2(b)  in absence of terms, 20% of value of total performance for which the buyer is obligated under k or $500, whichever is smaller
Class 9 Recap

I. Neri 

A. Distinction between lost volume sellers and 1-shot sellers. 

1. seller with inexhaustible supply (i.e., car dealer or boat dealer) suffers a loss of a sale if the buyer refuses to take delivery and the seller is forced to sell the good to a third party, even if the seller is able to resell the good at the contract price. 

2. Damages rules must account for this - to put the lost volume seller where it would have been if the K had been performed, you have to account that it would have made two sales, one to the breaching buyer and one to the third party. 

a. to put the lost volume seller where it would have been upon performance, you have to make good for the lost sale.

B. Kemble 
C. Δ agreed to act as principle comedian for ∏ for 4 years and liquidated damages in k were confined to certain types of breach – comedian could miss a line and technically breach and shouldn’t have to pay 
D. liquidated damages clause will be approved if the clause were limited to breaches which were of an uncertain nature and amount at the time of contracting. 

E. Court objects to enforcing the clause before it for two reasons: 

1. Clause not confined to damages not readily ascertainable at the time of contracting. 

2. Damages not proportionate (my word) - not reasonably related to range of expected damages. 

a. gives rise to huge damages for small breaches – the ct will not enforce a k like this
b. must be both at the time of contracting and the time of breach
II. Wassenaar 

A. Looking to ensure that the liquidated damages clause was objectively reasonable. 

1. Rule:  two significant factors:  "difficulty of ascertainment" and "reasonable forecast of compensatory damages" 

2. difficulty of ascertainment - greater the difficulty of estimating damages at time of contract or proving damages at trial, more likely the liquidated damages clause is objectively reasonable. 
a. Could appear ascertainable but could be other loses to the employee – reputation, humiliation
3. reasonable forecast of compensatory damages - actual liquidated damages awarded at trial are roughly proportionate to the range of damages the parties could have reasonably forecast at the time of the contract.

III. U.C.C. 2-718:  assesses reasonableness of damages under 4 factors:  (1) actual harm caused (ex post) by breach; (2) anticipated harms (ex ante); (3) difficulties of proof of loss; and (4) inconvenience or non-feasibility of otherwise obtaining an adequate remedy. 

IV. Advantages / disadvantages of liquidated damages and penalty clauses – unreasonably large damage amount are unenforceable on grounds of a penalty
A. Penalty clause may discourage efficient breach of k but it makes the parties’ more credible
Class 10

I. Understanding Posner and Friedman 

A. Question for today is whether penalties are good or bad. 

B. Posner begins with Holmes' dictum that: "it is not the policy of the law to compel adherence to K's but only to require each party to choose between performing in accordance with the K and compensating the other party for any injury resulting from a failure to perform." 

1. In many cases, it's uneconomical (Pareto inferior) to force completion of K (i.e. widget supply contract, inefficient to force seller to make and buyer to buy unmade widgets.  Alternatively, assume that the seller can't make any more widgets, it's inefficient to force the seller to complete the K by going out & buying more widgets) 

2. In some cases, no party will be made worse off and some parties will be made better off by a breach (pareto superior).  Assume a supply K for a fixed price, but the market price suddenly increases.  A 3d party could contract with the non-breaching party at the new market price, or the supplying party could breach the contract, sell to the 3d party at the higher price and give damages to the original buyer. 

a. Posner admits litigation costs may make this uneconomic.

C. Friedman responds:  the damages remedy is not a perfect substitute for a contract right.  This is subjectivity of value - the law can never perfectly compensate you for your loss, it can only aspire to come as close as possible. 

1. Efficient breach is indistinguishable from efficient theft.  The cases are identically efficient and in Posner's view Pareto superior. 

2. real issue is who should benefit from a 3d party's willingness to pay a high price for goods owned by the promisee. 

a. Friedman believes this should be the promisee.

II. Contracting around default rules - punitive damages and arbitration 

A. PUNITIVE DAMAGES ARE NOT AVAILABLE IN PURE BREACH OF CONTRACT CASES - see 11th Circuit's affirmance of Willoughby. 
1. you can submit any claim to arbitrator and can specify in k to consider punitive damages – otherwise waive right to punitive damages

B. The cases today appear to be mixed disputes of tort and contract claims.  Parties may attempt to contract around this bar on punitive damages by authorizing an arbitrator to award punitives.  Again, the 11th Circuit's affirmance of Willoughby strongly suggests that even under the Federal Arbitration Act, courts will not confirm awards of punitives in pure breach of contract disputes. 

C. Arbitration 

1. Either a rival legal regime to courts or an extralegal regime enforced by courts and tacitly approved of by legislatures (who could ban it if they wanted) 

2. Arbitration is most useful in dealing with disputes within industries that have large numbers of similar disputes that require significant expertise on the part of the factfinder to adjudicate in a just and efficient fashion.

Class 11

I. Distinctions between law and equity
A. law – money damages for actions at law to make ∏ whole
I. requires a jury
B. equity – specific performance – orders person to perform the k 

I. done if money damages cannot compensate the ∏
I. ie – Baby M. – money can never substitute for a baby
II. heard by a lone judge
III. injunctive relief – order to do or stop doing something
II. Loveless v. Diehl

A. General rule:  specific performance is the default rule on contracts for the sale of real property. 

1. Courts have discretion whether to award specific performance in land contract cases, but that discretion is bounded. 

2. Specific performance should be granted as a matter of course once the elements justifying equitable relief have been satisfied, and with regard to land contracts, specific performance does not depend upon the inadequacy of the legal remedy (i.e. damages). 

3. Each piece of land is presumed unique, and cannot be replaced by taking damages and attempting to cover, or purchase substitute land somewhere else.

III. Cumbest v. Harris (stereo owner)
A. General rule for sales of goods contracts:  "ordinarily, specific performance will not be decreed if the subject matter of the contract sought to be enforced is personality" (personal property)
1. exceptions where specific performance is enforced:  (a) where there is no adequate remedy at law; (b) where the specific articles or property are of peculiar, sentimental or unique value; or (c) where due to scarcity the chattel is not readily obtainable.

B. UCC 2-716:  Specific performance may be ordered where goods are unique or in other proper circumstances. 

1. Expands concept of unique goods to include those that, in proper circumstances (i.e., cars during WWII rationing & shortages), come sufficiently close to being unique that an award of damages cannot compensate for breach of the contract.

2. replevin – sale of goods special action at law that allows someone w/ superior title to goods, you can ask ct to give you the goods

1. good identified to k – for example – must be the specific corvette owned by someone instead of “A” corvette

IV. Sedmak v. Charlie's Chevrolet & Scholl v. Hartzell

A. Distinction between these two cases 

1. Sedmak had a unique good b/c it was a rare edition Indy 500 vette and Scholl had ‘a’ corvette that was not considered unique
B. Analysis of why a buyer would seek specific performance instead of money damages 

1. suggests substitute cannot be found 

2. demonstrates buyer's preference for specific performance, but could also represent stubbornness or strategic behavior by buyer 

a. If specific performance is available, the buyer can force the breaching seller to share any premiums the breaching seller receives from breaching the sale contract and selling to a third party. 

b. If the original buyer turns down this premium, it demonstrates the buyer's preference or valuation of the goods exceeds the additional price being offered by the third party.  (See Posner & Friedman discussion re: subjective value from last week)

Class 12 Recap

I. Specific Performance: Remedies for breach of personal services contracts 

A. In re Mary Clark (woman of color)
1. General proposition that it is improper to enforce contracts for personal services by orders of specific performance 

2. Policy:  party forced to perform will feel pissed off and will be placed in a situation akin to slavery or other involuntary servitude.

B. Lumley v. Wagner.
1. Two clauses - (1) promise to perform/indemnify for nonperformance and (2) promise not to perform in any other theatre. 

2. Can't order specific performance, but the singer here explicitly agreed to a negative covenant not to perform elsewhere. 

3. Can enforce the negative covenant by injunction 

a. avoids the immorality and impracticability of ordering her specific performance of  contract to sing at the Plaintiff's opera house 

b. The negative covenant can be enforced easily and it is not immoral to do so because (1) she agreed to the negative covenant, and (2) it's not like slavery.

4. Three arguments against specific performance of personal services contracts 

a. impracticability of enforcement 

b. immorality of enforcement 

c. Consent - the parties would not have consented to involuntary service or jail as a sanction for breach of the contract.

C. Ford v. Jermon.
1. Early American rule - can't enforce personal services contracts through negative covenants.  "For if the case is not one which the respondent ought to be compelled to perform her agreement directly, it cannot be right to substitute an indirect method of compulsion, more injurious to her and less beneficial to the complainant than a positive command that she should appear on his stage and act the parts assigned to her." 

2. Equates negative covenant with specific performance 

a. Difference between negative covenants and orders of specific performance

D. Duff v. Russell.
1. Court implies negative covenant prohibiting Russell from performing elsewhere even though there is no explicit negative covenant in her contract. 

2. Implied because it's not possible for her to do the same job for two bosses.

E. Dallas Cowboys Football Club v. Harris.
1. Modern Rule:  "[I]njunctive relief will be granted to restrain violation by an employee of negative covenants in a personal service contract if the employee is a person of exceptional and unique knowledge, skill and ability in performing the service called for in the contract." 

2. Analogous to UCC 2-716
Class 13 Recap

I. Restitution refers to (1) a remedy for breach of contract by the non-breaching or the breaching party; and also (2) a separate non-contractual cause of action (also called quantum meruit or quasi-contract).

II. Restitution as a damage interest in favor of the non-breaching party

A. Bush v. Canfield.
1. Introduction to rescission and restitution.  The modern rule - recognized by the majority - is that a plaintiff may sue for breach of contract and/or for rescission of the contract and restitution. 

2. Restitution as a remedy for breach of contract is typically available where expectancy or reliance damages are inappropriate or difficult to prove (i.e., uncertain or unforeseeable)

B. Restatement § 373 (1) and (2) place limits on the availability and amount of restitution damages
1. requires total breach 

2. and is unavailable if all that is left for the promisor to do is pay for the performance of the promissee 

III. Restitution as a damage interest in favor of the Breaching Party
A. Britton v. Turner.
1. Breaching party can recover in "quantum meruit" for value conferred upon the defendant. 

2. “quantum meruit" literally means "as much as the claimant deserves" and is a measure of recovery for the value of labor or similar benefits conferred upon the defendant. 

a. Ie – when doctor performs emergency surgery on unconscious patient – it is implied in law and party should give back unjust enrichment
3. Britton established the rule that in contracts for labor, where the laborer breaches after part performance: 

a. The non-breaching employer is entitled to damages for the breach of the contract, 

1. In employment / labor contracts, these damages will typically be minimal.

b. And, the breaching employee may sue for the value of the services actually received by the employer 

1. this value is limited by the contract price for the labor

B. Restatement (Second) of Contracts § 374
1. party in breach is entitled to restitution for any benefit that he has conferred by way of part performance . in excess of the loss that he has caused by his own breach. 

2. where the parties have agreed that a party's performance is to be retained in case of breach [like the deposit and liquidated damages in Vine], that party cannot claim restitution if the liquidated damages are reasonable in light of the actual or anticipated loss caused by the breach and the difficulties of proof of loss.
Class 14 Recap

I. Three Flavors of Restitution 

A. Vanilla - the plain old restitution that we've been studying all year. 

1. Awarded as a damages interest for breach of contract. 

2. Requires breaching party to disgorge all benefits received from the non-breaching party. 

3. Both parties must give back what they got (i.e., when you take a TV back to K-Mart) 

4. Limits under Restatement § 373 

5. Non-breaching party can elect to seek restitution instead of expectancy damages were expectancy damages are unascertainable or otherwise inappropriate.  See Bush (flour delivery)
B. Twist - restitution to the breaching party 

1. quantum meruit ("what he deserves") 

2. Not a claim under the contract because the other party didn't breach. 

a. But, the contract is relevant in two respects 

1. contract price is evidence of the value of the goods or services provided by the breaching party; and 

2. contract price is a cap on the amount of restitution that can be awarded where the value of the goods or services exceeds the contract price. 

a. when the actual value is lower than the contract price, that will be the measure of restitution - K price is a ceiling on recovery, not a floor.

3. Purpose of this flavor of restitution is to avoid unjust enrichment 

a. Enrichment - means (1) measureable; (2) "net" enrichment - the benefit received by the non-breaching party must be measureable and they must exceed the loss that the non-breaching party suffered as a result of the breach. 

1. The recipient must have been enriched at the expense of the claimant.

b. Unjust - two factors 

1. claimant must have intended to charge for the benefit (objective manifestations of intent to charge, based upon surrounding facts and circumstances; gratuitous if reasonable person in recipient's position would perceive grantor as not expecting payment).  Claimant can't be a volunteer. 

2. No imposition - person seeking restitution for unjust enrichment cannot have imposed services upon you with intent to charge.  There must be an opportunity for the recipient to accept or deny the services or goods. 

a. If the recipient accepts the benefit, he/she must pay for that benefit; if the recipient denies the benefit, he/she has no obligation to pay restitution.

4. Liquidated damages clauses in contracts create a presumption that the breaching party and the non-breaching party intended the amount of liquidated damages to be a just measure of actual damages.  Thus, restitution will generally be unavailable in the face of a liquidated damages clause.  (Vine)

C. Chocolate - restitution where there was never any contract - contracts implied in law. 

1. Like the twist flavor, contracts implied in law are created in order to prevent unjust enrichment 

2. But unlike the twist flavor, there's no actual contract.  Contracts implied in law are legal fictions created by courts to justify an obligation to pay where one was never agreed to.  See Cotnam; compare Martin (doctor gave his services)
3. This is restitution as a cause of action, not a remedy.

II. Tortious Interference with Contract 

A. Most jurisdictions apply the following elements: 

1. Existence of a contract between the plaintiff and a third party; 

2. knowledge of the facts and circumstances giving rise to a contract by the defendant [note:  the defendant does not need to know the legal significance of those facts and circumstances]; 

3. The defendant intentionally, wrongfully, and without justification induces a breach of that contract by the third party; and 

4. damages

B. In most jurisdictions, the defendant's intent and / or interference must be wrongful, and interference for a legitimate business purpose is insufficient to create tortious interference liability. 

1. See, e.g., Wood v. Herndon and Herndon Investigations, Inc., 465 N.W.2d 5 (Mich. Ct. App. 1990) (private investigator who offered to and did investigate arson of vehicle for insurance company did not tortiously interfere with contract between arsonist insured and insurance company because his investigation was done for a legitimate business purpose); Mahrle v. Danke, 549 N.W.2d 56 (Mich. Ct. app. 1996) (husband who stole personal property from former wife's barn tortiously interfered with contract between wife and third party for sale of personal property within barn

Class 15 recap

I. Introduction to contract formation 

A. 2 elements to form contract - (1) mutual assent of the parties to enter into the bargain; and (2) a showing that this mutual assent is the kind of assent that the law will deem an enforceable contract. 

B. Traditionally seen in terms of offer an acceptance.  Offer and acceptance refers to the interaction leading up to the execution of a contract 

1. Contract formation governed by the rules of offer and acceptance.  Everything starts with an offer.  The offeree may accept the offer on its terms, reject the offer, or counteroffer.  An acceptance on the terms of the offer (i.e., "I accept") creates a contract.  A rejection removes the offer from the table.  A counteroffer rejects the original offer and makes a new offer back to the original offeror. 

2. An offer creates a power of acceptance in the offeree 

a. Offer is an objective manifestation of intent to be bound upon acceptance  (Restatement § 24 like Dodds letter to Dickinson) 

b. The power of acceptance is the right of the offeree to conclude a bargain and bring a contract into being by accepting an offer on its terms. 

1. Power of acceptance exists until the offer is revoked or otherwise terminated.  See Restatement § 36 for means of terminating offers.  Offers also expire on their own terms or after a reasonable time. 

2. An "option" can be used to hold an offer open for a period of time.  See Restatement § 25 and 37. 

3. See Dickensen v. Dodd, for an explanation of these concepts.  – Δ wrote a memo agreeing to sell if ∏ notified him by a certain amount of days – but ∏ discovered that Δwas selling to someone else and made the first offer not binding – nudum pactum – if ∏ had no knowledge of the new k then the first k would be binding
a. Important:  revocation of an offer requires (1) offeror's manifestation of intention not to enter the contract; (2) of which the offeree has notice. 

b. See UCC § 2-205 for a slightly different rule on revocation in firm offers to enter sales of goods contracts.
I. offer in writing by a merchant which gives assurance that it will be held open is not revocable during the time stated or if not time is stated for a reasonable time (> 3 mo)

c. Exception would be an option k – separate k that has an offer w/ time limit other than a bare promise and it is sold – can become a deposit but isn’t the same thing
II. Objective theory of assent 

A. must rely upon objective manifestations of the parties' intent to enter a binding agreement as determined upon review of all surrounding facts and circumstances. 

B. See Embry - Existence of a contract depends upon (1) whether a reasonable person would have understood there to be a contract; and (2) whether the claimant actually understood that there was a contract.
1. employer told employee that he should go pack to work even though employer knew that employee was doing the work on the condition that he would continue his k
Class 16 recap

I. Objective Theory of Assent (Con't) 

A. Continuing with the rule from Embry:  An offer and acceptance will create a contract if: 

1. words or conduct by a party would be understood by a reasonable person as an objective manifestation of assent; and 

2. The other party actually understood the words or conduct to constitute an objective manifestation of assent.

B. Lucy v. Zehmer illustrates this rule again with respect to secret and hidden "joke" intentions 

1. general rule on intoxication – it is a defense if the promisor cannot contemplate the nature and consequences of his actions
2. offer and acceptance would be understood by a reasonable person as a an objective manifestation of intent to contract for the sale and purchase of the farm; and 

3. Lucy actually understood there was a contract - Zehmer's secret "joke" comments not communicated to Lucy could not disrupt that understanding.

C. Mirror Image rule 

1. U.S. v. Braunstein - terms of the acceptance must exactly mirror the terms of the offer or there will not be an objective manifestation of intent to enter into a contract by the parties. 

a. courts will occasionally reform contracts once they have been made but will almost never reform offers or acceptances in order to create a contract.
Class 17 Recap 

I. Distinguishing offers from preliminary negotiations - offers are objective manifestations of willingness to enter a bargain so made as to justify another person in understanding that his or her assent is invited and will conclude a bargain. 

A. Preliminary negotiations (Restatement § 26) - objective manifestations of willingness to enter into a bargain that the recipient knows or has reason to know are not intended to conclude a bargain until the maker makes further manifestations of assent. 

B. Nebraska Seed Co. v. Harsh. - courts look to the facts and circumstances surrounding the making of an statement to determine whether it is objectively an offer.  Where the surrounding facts and circumstances objectively indicate that the maker does not intend to confer a power of acceptance that can conclude a bargain on the recipient, the statement will not be deemed an offer. 

1. Three factors in determining whether the recipient knows or has reason to know - (a) terms of previous inquiries between the parties; (b) completeness/certainty of terms; and (c) number of persons to whom a communication is addressed in relation to the subject matter of the alleged offer.

C. UCC § 2-204(3) - terms left open will not cause a contract to fail for indefiniteness if the parties have intended to make a contract.  If the parties intended to make a contract, the UCC can supply certain "off-the-rack" contract terms (see pp. 360-61)

II. Written memorial contemplated 

A. Looks to effect of "letters of intent" or "agreements to agree" - two possible interpretations 

1. parties do not intend to be bound by the agreement to agree until the formal document is signed - execution of the formal writing is a condition of the agreement. 

2. parties do intend to be bound by the agreement to agree, and execution of the formal writing is one term of the contract that has already been formed.

B. Empro v. Ball Co. - courts will look to objective manifestations of the parties' intent in all of the surrounding facts and circumstances to determine which of the above two interpretations applies in any given situation.
1. letter of intent isn’t a binding k
III. Acceptance 

A. Acceptance is an objective manifestation of intent by the offeree to exercise his/her power of acceptance and conclude a bargain on the terms of the offer. 

B. Acceptance is typically effective upon receipt by the offeror.  The mailbox rule is an exception - under the mailbox rule, acceptance is effective upon depositing the acceptance in the mails.  A later transmitted rejection is ineffective, even if it gets there first.  If the offeree mails a rejection first, the mailbox rule no longer applies and the offer will be accepted or rejected depending on which gets there first. 

C. Acceptance by silence - (Hobbs v. Massasoit Whip Co.) 

1. regardless of whether any prior transactions existed between the parties; (2) if goods are sent to a person (or services performed for a person), and (3) that person has reason to believe the sender will take silence as an acceptance of the goods or services, (4) the receiver of the goods or services has a duty to notify the sender that it does not accept the goods or services.

I. Class 18 Recap

I. SUMMARY OF ACCEPTANCE BY PERFORMANCE: 

A. When an offer stipulates that the mode of acceptance be by performance, the following difficulties arise:

1. Offers that are not irrevocable for some reason may be revoked up until the time they are accepted.

a. If a contract has not been accepted before a revocation, then when performance is rendered there may be no recovery available.
1. unilateral k – can be revoked any time b/f acceptance and is accepted by performance 

1. bilateral k – agreements that result from acceptance by a promise (accept by “I accept” or mirror image)

2. if a offeror makes an extravagant promise, they should be bound by them if they back up w/ proof that they intended to follow through (like deposit in the bank for Carbonic Smoke Ball
2. Performance constituting acceptance has never been defined as part performance of the requested act or acts.

a. The consideration requested is complete performance
1. ie – finish digging the ditch
1. offeror must give a reasonable time b/f they are allowed to revoke to give offeree time to complete performance (sec 45 p 422)
3. Since the offeror is not bound until performance is complete, when performance entails considerable expense and trouble in preparation, the person who attempts to perform but does not complete performance before revocation may be out a good deal.

B. But by the same token another consequence is usually overlooked by those who would make this criticism is:

1. With contracts accepted by a promise, the offeree is also liable for nonperformance.

2. Acceptance by performance gives the offeree the complete discretion to cease performance at any time without liability (just as the offeror has the discretion to withdraw the offer.)

3. If either party requires more than this they are free to demand a counter-promise.

2. Interpretation 

1. General Rule:  no contract comes into being if (1) a material aspect of the agreement is left indefinite by the parties, and (2) the uncertainty cannot be resolved by the process of interpretation. 

3. All K's have "gaps" - issues that the parties failed to clarify or foresee at the time of contracting.  Interpretation resolves those gaps. 
1. default rules – legal rule that parties can avoid or vary by an express clause that differs from the term a court will otherwise supply

2. immutable rules – always understood – will override any express clause to the contrary

1. Can’t k for illegal goods, no specific perf. for personal service, good faith is implied in every k
4. Materiality - term is material if it is an important component of the K, guaged by the facts and circumstances.  Often, time & place of performance, price, and subject matter are material terms.

2. Judicial approach to filling these gaps - reluctant to do anything; never want to create a K for the parties where none existed, but will tolerate some degree of indefiniteness where the evidence indicates that the parties intended to K and there is some means of resolving the dispute. 

3. Restatement and the UCC emphasize that a contract should be treated as reasonably certain (and therefore enforceable) if the language of the agreement: (a) interpreted in context of surrounding facts and circumstances; (b) provides enough content to establish an intent to contract, (c) courts will supply a reasonable term (implied by law).  Restatement § 204

3. Many types of indefiniteness - omitted terms, illusory promises, vagueness, ambiguity, unresolved terms. 

1. Sun Printing & Publishing Ass'n v. Remington Paper & Power - K left two open terms (price after December, length of time that price would govern) 

3. cure by concession - concedes an ambiguity and seeks to remove it by acting on the interpretation most favorable to the other party – like pay the highest price
4. Court could not supply additional reasonable terms to resolve the ambiguity because it found that the indefiniteness indicated that the parties did not intend to create a K aft. December.  Note dissent is pissed, because there really is no question the parties intended a 16 month K.

2. UCC § 2-204 - permits enforcement where 1 or more terms are left open so long as (1) the parties intended to K, and (2) there is a reasonably certain basis for giving a remedy.  UCC (pp. 360-61) provides add'l gap filling "off the rack" terms. 

3. Texaco v. Pennzoil - distinction between indefiniteness and arguments about formal contracts contemplated / agreements to agree.  Here, Texaco can't create indefiniteness by claiming that there were other terms that Pennzoil and Getty should have included in their K. 

4. Illusory terms - promise to sell a backpack to buyer for $100 unless seller changes her mind.  This is illusory and cannot form a contract because each party's promises must be real and meaningful. 

3. promise is illusory if the promisee retains unlimited discretion over whether or not to perform. 

1. a clearly illusory promise will not be sufficient to support the existence or formation of a contract. 

2. where the illusory nature of the promise is not clear, courts will imply terms in the contract to cure the illusory nature of the promise, as long as it is clear the parties intended to K. 

1. Wood v. Lucy, Lady Duff Gordon - implying best efforts clause to resolve illusory nature of promise. (creator of fashion w/held commission for clothes sold)
2. UCC 2-306 - output/requirements and exclusive dealings: lawful agreement by either seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. 

3. rebuttable presumption that parties intend a best efforts clause whenever they execute a requirements or outputs K.
Class 20 Recap

I. Interpreting Assent Subjectively or Objectively - "When Dumbasses Collide" - Misunderstandings 

A. This is about what happens when parties are so dumb that they mutually assent to different things. 

B. Restatement §§ 200-202 - a material misunderstanding of the terms of the K precludes K formation where the parties were equally innocent in not reasonably realizing the misunderstanding or equally guilty in realizing it but saying nothing.  However, if on balancing the degree of fault of the parties, it appears that one is more accountable than the other for knowing of the misunderstanding, a K must be found to exist on the terms understood by the more innocent party. 

C. Raffles v. Wichelhaus - Agreement to buy cotton "to arrive ex 'Peerless' from Bombay. Two ships Peerless sailed from Bombay, P meant one & D meant the other.  This is an important case!!  It illustrates that the Objective Theory of Assent does not resolve all indefiniteness and where the indefiniteness of a material term cannot be resolved, there is no contract. 

D. general rule:  the subjective agreement of the parties will be honored, but where there is no meeting of the minds, either party will be entitled to rely on the reasonable meaning of the terms of their K that were expressed. 

1. but, where there is both subjective disagreement, and no unambiguous reasonable meaning, there is no K.

E. Oswald v. Allen - no K exists because parties both meant different things and there was no objectively unambiguous means for choosing between the different subjective understandings.
1. objective agree + subjective agree = K

2. objective ambig + subjective ambig = no K

3. objective agree + subjective ambig = K

4. objective ambig + subjective agree = K

Class 21 Recap

I. Interpretation of contracts that are objectively ambiguous 

A. Restatement §§ 200-202 (p. 465-66)  Rules in aid of interpretation (also the additional sheet I handed out in class) - 

1. words / conduct are interpreted in light of the surrounding facts and circumstances, purpose of the parties in K'ing given great weight. 

2. writing interpreted as a whole and all writings that are part of the same transaction are interpreted together. 

3. unless the parties evidence a different intention, (1) where language has generally prevailing meaning, the contract will be interpreted in light of that meaning; but (2) technical terms within a specific trade or usage are accorded their technical meanings in transactions within that specific trade or usage. 

4. course of performance is given great weight 

5. interpret manifestations of assent consistently with one another and with any relevant course of performance, course of dealing, or usage of trade.

B. UCC § § 1-205 and 2-208 provide a statutory list of rules of interpretation. 

1. hierarchy of written terms, course of negotiations, course of performance, course of dealing, usage of trade.
I. Subjective intent – can’t really ever know it

II. Express language of the k MOST IMPORTANT when their minds met – dictionary meaning

I. See if it resolves the ambiguity Rest 200-202 – use UCC 203, 205 for sale of goods

III. Negotiations – give an idea of what parties are trying to agree upon on building up to execution

IV. Course of performance – how parties interpreted after they executed the current k – important b/c it shows how they acted

V. Course of dealing – past k b/w the parties

VI. Usage of trade – last b/c it has nothing to do w/ this k b/c this is the industry trade definitions

C. Weinberg v. Edelstein - very methodical analysis of the relevant facts and circumstances to be assessed in interpreting the meaning of "dresses".  Applies Restatement § 202(3)(b). 

D. Chicken case - stewers v. broilers.  P has burden of proof to show that its interpretation controls; D not bound by trade usage b/c no reason to know of technical 

1. Incorporation by reference - mention of another source of meaning (i.e. regulations, another K, etc.) within a K will generally cause that source to be incorporated by reference, especially with respect to the term that incorporates the additional source (i.e., mentioning the U.S. chicken regs when describing the chickens will incorporate those regs by reference to assist in describing the chickens intended by the K, but likely not when dealing with unrelated terms such as price, delivery location, etc.)
Class 22 Recap

I. Parol Evidence Rule (both oral and written statements)
A. To the extent that the parties execute a writing that is and is intended to be a final expression of their agreement, no proof of parol evidence may be admitted to supplement, explain, or contradict the unambiguous terms of that agreement. 

B. But to the extent that the writing is not a final, complete, and unambiguous expression of the agreement, 

1. Consistent, but not contradictory, parol evidence may be admitted to supplement or explain those parts of the writing that have not been finally expressed.

II. types of parol evidence (written or oral evidence) 

A. contemporaneous prior or oral agreements 

B. prior written agreements 

C. contemporaneous written agreements would likely be part of the K 

D. Subsequent writings or oral agreements are modifications, which we will study later.

III. Purpose and premise of the parol evidence rule 

A. Restatement § § 200 - 202 

B. UCC § 1-205, § 2-208 

C. When parties reduce their agreement to writing, they often intend the written record to be the final version of what was agreed - test for determining whether a contract is completely integrated. 

D. want to keep out frauds or terms that were never part of the actual contract between the parties. 

E. Thompson and Brown cases
1. merger (integration) clause – signed by both parties to constitute a final expression of the terms of the agreement and is complete and exclusive statement of those terms – tells the court that the parties really mean that this k is the final written agreement of their intent

2. 2 rules if cts can turn to parol evidence to decide if a k is a final written agreement

a. in Thompson (dependent on JD) – default rule implies a merger clause in every k

b. under Brown rule (more modern approach) – merger clause isn’t implied in every k – good b/c repeat contractors include the terms of the merger clause for the one time user

IV. Pacific Gas versus Trident 

A. Conflict between retention of 4-corners rule in really clear cases (Kozinski) and contemporary two-step rule (Pacific Gas) 

1. Under the contemporary rule, a court is likely to entertain extrinsic evidence of integration or ambiguity, for the purpose of determining the meaning of the terms of the contract, so long as those terms are reasonably susceptible to the meaning suggested by the parol evidence 

a. if the K is integrated and unambiguous, the inquiry ends and the court interprets the K 

b. if the court determines that the K is not integrated or is ambiguous, then it allows the parties to submit parol evidence to the jury [factfinder] to determine which meaning the parties intended.

2. Under the 4 corners rule, judges look only to the 4 corners of the agreement and do not admit extrinsic evidence of ambiguity. 

a. this has never really worked in practice (i.e., evidence of two ships Peerless is necessary for the determination) 

b. But, the idea of a plain and unambiguous contract, determinable on its face, still resonates with judges and they will be extremely reluctant to allow in parol evidence where it is inconceivable that the evidence could be consistent with the terms of the writing.  (this is what Kozinski should have done.)

Class 23 recap

I. The battle of the forms - Note: this entire topic only applies where merchants are sending pre-printed form agreements to each other. 

A. mirror image rule / last shot rule 

1. mirror image rule requires that, to create a binding contract, the terms of the acceptance must exactly mirror the terms of the offer. 

2. Where parties send competing form offers and acceptance back and forth, each different form operates as a rejection of the preceding offer and makes a new counter-offer.  This process does not end until one party starts performance, which is deemed an acceptance of the terms of the last communication from the other party.  This is known as the "last shot rule."  It is not a drinking game.

B. UCC § 2-207 rejects the mirror image rule and last shot rule. 

1. a definite and seasonable expression of acceptance is deemed to be an acceptance and any additional or different terms are "proposals" for new terms that are incorporated in the contract unless (1) the contract is not between merchants; or (2) the contract is between merchants and (a) the offer is expressly limited to its terms, (b) the new terms materially alter the terms of the offer, or (c) the offeror objects to the new terms. 

a. The "unless" subsumes almost the entire rule and means that usually the terms of the offer will control.

2. but if the "acceptance" is expressly made conditional on assent to the additional terms, it operates as a counteroffer.  If there is no clear manifestation of acceptance of these new terms by the offeror/counterofferee, look to whether there is performance recognizing the existence of the contract. 

a. If there is performance recognizing the existence of the contract, the terms are supplied by § 2-207(3), which states that the terms are (1) those on which the parties agree, and (2) those supplied as "gap-fillers" by the UCC (204 – says fillers are specified in 305-310). 

b. If there is no performance recognizing the existence of the contract, there's no contract.

C. Step Saver Data Systems v. Wyse Technology

1. standard for determining whether a purported acceptance is actually a conditional acceptance / counteroffer 

a. court requires offeree to demonstrate an unwillingness to proceed with the transaction unless the additional or different terms are included in the contract. 

b. This test puts the burden on the party asking the court to enforce its preferred term to prove that a particular time is part of the contract.

Class 24 Recap

I. Statute of Frauds - basic rule:  contracts within the scope of the statute of frauds may not be enforced unless a memorandum of it is written and signed by the party to be charged. 

A. three step analysis: 

1. Is the alleged oral contract of the type covered by the statute of frauds.  There are many different types, we will focus on (1) contracts for the sale of land or an interest in land; (2) contracts not to be performed within 1 year of the making thereof; and (3) contracts for the sale of goods of a value of $500 or more. 

2. Is there a sufficient writing evidencing the contract?  (Restatement § 131)  You have to have some written evidence of the alleged oral agreement. (Schwedes) With respect to oral contracts, this evidence is not a contract.  If you had a written contract, it would clearly satisfy the writing requirement and we wouldn't be worrying about the statute of frauds.  The writing must contain most or all of the material terms of the contract and must be "signed" (see Parma Tile) by the party to be charged.  

3. Note the UCC 10 day exception to agreements b/t merchants with respect to the need for a signature by the party to be charged.

4. If you don't have a sufficient writing evidencing the K, is the writing requirement excused for some reason? 

a. partial performance - must be substantial and directly refer to the terms of the contract sought to be enforced. 

b. detrimental reliance - not really excusing the contract from the statute of frauds, but rather seeking a claim in "promissory estoppel" - an equitable action where there is no contract - for reliance damages incurred by reasonable reliance on an unenforceable promise by the promisor upon which the promisor expected the promisee to rely. (Riley & Boone both got their damages awards under this theory). 

c. other excuses
B. MOST IMPORTANT SOURCE OF LAW

1. Does statute apply?

a. K for sale of land or interest in land

b. K that can’t be performed w/in1 year of making thereof

c. K for sale of goods > or = $500

2. Is the writing excused?

a. Part performance (Riley)

b. Detrimental reliance (Rest Sec 129) sec 139

c. Complete performance of party’s obligation to k not be performed w/in year

d. Other exceptions (judicial admission)

3. Is the writing sufficient? Rest. Sec 131

a. written memo of the k (no formal requests)

b. “signed” by the party to be charged (Parma Tile)

c. enough info to show k has been made
Class 26 Recap

I. Agency - Restatement (2d) Agency § 1:  An agency relationship is created when one person (the agent) consents to act on behalf of and subject to the control of another (the principal). 

A. Three elements:  (1) agency is a fiduciary relation which results from the manifestation of consent by one person (the principal) to another (the agent), (2) that the agent shall act on the principal's behalf and subject to the principal's control, (3) and the agent consents to the relationship. 

B. Important because an agent may bind the principal to contracts that are within the scope of the agent's actual or apparent authority. 

C. Three types of authority of an agent - express, implied, and apparent (New England Training).  

1. Express and implied authority is actual authority, communicated by the principal to the agent.  
I. Attorney’s never have the right to settle on behalf of the client but can negotiate
2. Apparent authority does not involve an actual delegation of authority from the principal to the agent, but rather derives from conduct by the principal communicated or manifested to a third party which reasonably leads the third party to rely on the appearance that the agent has authority to undertake some act on behalf of the principal. 
I. 3rd party has duty to enquire to the duty of the agents authority that grows stronger the more unu
3. See Sauber v. Northland Ins. Co. for a good example of how apparent authority may be created.  
I. Brother in law sold the car and tried to transfer the insurance in his name – receptionist had apparent authority to answer the phone and conduct their business
II. Apparent authority can arise b/c business invited public to use telephone to transact business and let employee answer the phone
III. If robber answers the phone then he destroys the communication b/w employer and 3rd party and business wouldn’t be liable
IV. See Jennings v. Pittsburgh Mercantile Co. for a good example of the limits of an agent's authority - an agent's authority (whether actual or apparent) is limited by the terms of the delegation of authority and (in the case of apparent authority) by the reasonableness of the third party's reliance on the agent's apparent authority to undertake some act.
V. ∏ was employed to work off commission and get offers for a leaseback to raise money but ct decides that agents don’t’ have authority to bind the company to acceptances
VI. general agent – authorized to conduct series of transactions involving a continuity of service (ie – Hitler has authority to speak for the country)

VII. special agent – authorized to conduct a single transaction or a series of transactions not involving continuity of service – can’t bind principle to anything they want
