Bargain Theory of Consideration: (Restatement § 71)
1. Promisee’s detriment had to be suffered in exchange for the promise

2. Parties must have bargained for the exchange of promise

Past Consideration: (Restatement § 86) ~ the key to § 86 is restitution
1. A promise made in recognition of a benefit previously received by the promisor from a promisee IS BINDING to the extent required to prevent injustice

2. A promise is not binding under subsection 1

a. if the promisee conferred the benefit as a gift or for the other reasons the promisor has not been unjustly enriched; or

b. to the extent that its values is disproportionate to the benefit

Moral Consideration:

· Rule:  Where the promisee cares for, improves and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because of the material benefit received 
· Moral consideration cases imply a presumption that we all walk around with an offer to pay someone for saving our lives, BUT the law will not enforce this implied offer w/o subsequent promise to pay after the act has occurred
Pre-existing Rule and Contract Modification

· When a party agrees to perform an obligation for another to who that obligation is already owed the second agreement does not constitute a valid binding contract.  Where, however, the subsequent agreement imposes upon one seeking greater compensation an additional obligation or burden not previously assumed, the agreement, supported by consideration, is valid and binding on the parties. 

· Brian Construction and Development Co. v. Brighenti:  Exception to the Pre-existing Duty Rule, removal of the unanticipated rubble was something extra that went beyond the scope of the original contract.  The pre-existing duty rule does not apply because the contractor was doing more than what was required under its pre-existing duty in exchange for more pay

Failure  of Consideration

· Newman & Snell’s State Bank v. Hunter:  Grossly Disproportionate = Failure of Consideration, defendant did not get what she thought she was getting.  

Promissory Estoppel:  (Restatement § 90)

· Rickets v. Scothorn:
1. Elements of Promissory Estoppel

a. Promise

b. Promisor intended to induce reliance on the promise

c. Promisee justifiably relied on the promise to her detriment

· Greiner v. Greiner:  Promissory estoppel because the son detrimentally relied upon the mother’s promise to convey the land and moved there

· Allegheny College v. National Chatuqua Co. Bank:  Merely a conditioned gift without any reliance on the gift

Promissory Estoppel as a Substitute for Consideration

· Feinberg v. Pfeiffer:  Court determines promissory estoppel because she relied on the promise to pay pension when deciding whether to retire, no separate consideration needed.

Construction Bids

· James Baird Co. v. Gimbel Bros., Inc:  Offer controls the means of acceptance.  Promissory estoppel may be used as a substitute for consideration but may not change the manner in which the offer may be accepted.
· An offer for an exchange is not meant by the offeror to become a promise until whatever consideration is stipulated has been received
· Drennan v. Star Paving co:  There are situations in which it is not unjust to enforce despite detrimental reliance.  These include equitable defenses such as waiting too long to seek to enforce you claim or unclean hands or the reliance put the plaintiff in a better position.
Formal Contracts:

· UCC § 2-205 Firm Offers:  An offer made by a merchant to buy or sell goods in a signed writing which by its terms gives assurances that it will be held open is not revocable for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such a period irrevocably exceed 3 months, but any such term of assurance on a form supplied by the offeree must be separately signed
Promissory Estoppel as an Alternative to Consideration/as an independent cause of action

· An independent cause of action outside of contract, focuses on addressing promises that appear in some sense to be wrongfully made
Reasonable Reliance:
· Alden v. Vernon Presley:  Reliance on a promise must be objectively reasonable.  P knew that the estate did not intend to pay the King’s promise of a gift, yet she relied on that promise anyways.  A reasonable person would not have believed the promise was still reliable after revocation by the estate.
Injustice of Non-Enforcement:
· Cohen v. Cowles Media Co.:  Whether the promise must be enforced to avoid injustice.
· Injustice inquiry is a question of law for the court, not the jury
· Weigh all circumstances for any justice inquiry under Restatement § 90.
· Case by case determination that courts rarely reach so there is little guidance
Implied Covenant of Good Faith Performance:

· Goldberg v. Levy:  the key is the purpose for which the D was referring customer to the other stores
· Bad faith b/c D engaged in the diversion solely to defeat the expectations of the other party to the contract.  
· No sound business reason 
· Stop & Shop v. Ganem:  No bad faith if acting for sound business reasons.  Courts must assess all the surrounding facts and circumstances, included terms and propose of the contract, to determine whether an act by the defendant is taken in bad faith, for the purpose of destroying the other parties expectation under the contract
· Original Great American Cookie Co.:  Good faith duty is to avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities that arise when contractual performance is sequential rather than simultaneous
· Bad faith actions are those taken dishonestly to achieve purpose contrary to that for which the contract has been made
Implied Warranties:
· UCC §§ 2-314(2) and 2-315 are implied into every sale of goods unless the parties disclaim these warranties.
· Implied Warranties for merchantability:  warranty that goods sold are fit for their ordinary purpose w/i trade or business
· UCC § 2-314(2):  pass w/o objection in the trade under the contract description; and in the case of fungible goods, are of fair average quality w/i the description; and are fit for the ordinary purposes for which such goods are used; and run, w/i the variations permitted by the agreement, of even kind, quality  and quantity w/i each unit and among all units involved; and are adequately contained, package and labeled as the agreement may require; and conform to the promises or affirmations of fact made on the container or label if any    
· Implied Warranty of Fitness for a Particular Purpose:  warranty that the goods being sold are fit for the particular purpose for which the purchaser plans to use them
· UCC § 2-315

· Seller must have reason to know of the buyer’s particular purpose
· Seller must have reason to know that the buyer is relying on the seller’s skill or judgment to furnish appropriate goods; and
· Buyer must in fact rely on the seller’s skill or judgment
· When parties are silent, it is presumed that (1) goods are suitable for the normal uses to which they are put; and (2) in some cases are suitable for the particular purpose known to the seller and the buyer relies on the seller’s judgment
· Measure of Recovery ~ Difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they would have been warranted
· Disclaimers may remove warranties but the seller must still comply with consumer protection statutes which generally forbid deceptive practices in a consumer transaction
· Deceptive Practices do not have to rise to the level of fraud to violate consumer protection statutes
Conditions:  dictate when a party incurs a duty to perform or liability for breach of a duty to perform 

· Courts loathe conditions that are forfeitures, those that permit the party who benefits from the condition to avoid all contractual liability b/c the condition was not satisfied

· Courts prefer to find that a contract term is a promise, rather than a condition

· Failure of a Condition ~ the other party has no duty to perform

· Failure of a Promise ~ damages, but the other party may or may not have to perform

Avoiding Conditions:
· Waiver (Clark v. West):  The intentional relinquishment of a known right, voluntarily with full knowledge of the facts

· Waivers can be revoked (Restatement § 84) if (a) there is still reasonable time to make the waived condition happen (b) there hasn’t been material reliance on the waiver and (c) the waiver is not otherwise binding – if the waiver is supported by consideration it is a modification, not a waiver. (Clark v. West)
· Estoppel:   A conduct or language induces reasonable reliance and A is precluded from later taking an inconsistent position.  Distinguished from waiver by the reliance element and the fact that estoppel is bilateral.

· UCC § 2-209:  Modification, Recession and Waiver (Pg. 944)
· UCC § 2-208:  Course of Performance or Practical Construction (Pg. 467)
· JNA Realty Corp. v. Cross Bay Chelsea:  To the extent that non-occurrence would cause disproportionate forfeiture a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed about exchange. (See Restatement § 229)

Anticipatory Repudiation:  deems a contracted breached before the time of performance is due if the breaching party absolutely repudiates her intention to perform under the contract.  Allow the non-repudiating party to sue, request retraction of the repudiation and if commercially reasonable suspend his own performance.  The repudiation must be absolute and unambiguous
Harrell v. Sea Colony:  Anticipatory Repudiation has to be an unambiguous manifestation of intent not to perform on the contract, cannot be a mere request you must say that you are repudiating not you would like to repudiating.

UCC § 2-610:  Anticipatory Repudiation

UCC § 2-611:  Retraction of Anticipatory Repudiation
Adequate Assurances of Performance:
· UCC § 2-609 Permits a party to demand in writing adequate assurances that the contract will be performed.

· If adequate assurance are not forthcoming, the insecure party may, if commercially reasonable, suspend any performance,  Failure to provide adequate assurance of performance may cause the insecurity to mature into anticipatory repudiation by the other party.
· Scott v. Crown:  Demands for adequate assurance cannot modify the contract, i.e. you cannot ask for earlier payment as part of your assurance

Constructive Conditions and Material Breach:  seek to determine what the parties would have expected w/ respect to providing security for future (promised)performance based upon the order of performance specified in the contract.
Kingston v. Preston:  Three types of Covenants

1. mutual and independent:  either party may recover damages for breach regardless of whether that party has performed her own promise (no security for future performance)

2. Conditioned and dependent:  performance of one party is conditioned on the prior performance of the other (good security for party w/ later performance)

3. Mutual Conditions to be performed at the same time(good security for both parties)

Jacobs & Youngs v. Kent:  While builder may liable in damages for minor breach of promise to use reading pipe, that breach is so minor, in absence of express condition, parties could not have tacitly intended to condition performance on perfect compliance with contract requirements

· The implied constructive condition is excused because it is too insignificant

Material Breach, Substantial Performance and the Prefect Tender Rule:
· Material Breach is solely concerned w/ rights of the non-breaching party to cease performance under a breached contract 

· Whether a party can cease performance is the face of breach depends on the severity of the breach

· Major Breach ~ those going to the essence of the contract, the non-breaching party may (a) suspend performance (b) await cure; and/or (c) claim compensation for any loss suffered

· Minor Breach ~ Occur where the other party has substantially performed ~ both parties are required to continue performance under the contract and allow the non-breaching party to sue for damages resulting from the non-material breach

· A material breach is so central to the contract that it substantially impairs its value and disappoints the reasonable expectations of the party

· Perfect Tender Rule:  UCC §2-601 permits buyer to reject goods if they or the tender of delivery fails in any respect to conform to the contract
· Before acceptance of the goods ~ buyer may reject for any non-conformity but the seller has an unconditional right to cure before time for performance is due; after time for performance is due seller has reasonable time if reasonably believed goods would be acceptable with or without money allowance (UCC § 2-508)
· After acceptance of the goods ~ buyer may revoke acceptance only if non-conformity substantially impairs value of goods to him, and buyer must have accepted without discovery of defect or with reasonable assurance that the defect would be cure (UCC § 2-608)
· Remedies and Substantial Performance:  

· Jacobs & Young v. Kent:  “It is true that in most cases the cost of replacement is the measure…The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good attained”  When it is grossly disproportionate  then use the difference in value, the diminution in value
· If breach is willful then the grossly disproportionate test goes out the window, A willful breach  justifying the cost of performance damages is one that is not done in good faith 

Defenses to Contract 

· Three Categories:
· Lack of Capacity
· Obtaining Assent by Improper Means
· Failure of Basic Assumption
Lack of Capacity:
· Incompetence:

· Party cannot understand the nature and consequences of his actions

· Party cannot control actions

· Other party has reason to know this

· Ortelere v. Teachers’ Retirement Bd.:  A person incurs only voidable contractual duties by entering into a transaction by reason of mental illness or defect (1) he is unable to understand in a reasonable manner the nature and consequences of the transaction or (2) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition (he know he is entering into a contract and understands the terms thereof, nut is unable to restrain or control himself from entering the contract)
· Infancy:  A natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s 18th birthday

· Exceptions:
· Necessaries

· Fraud/misrepresentation and tortious damage to property

Obtaining Assent by Improper Means:
· Misrepresentation

· If a misrepresentation is either fraudulent or material the contract is voidable

· Elements:

· Misrepresentation

· That is material

· That induced the other party to change his position in relation to the contract

· Halpert v. Rosenthal:  Innocent misrepresentation is a defense to contract if the misrepresentation is of a material fact
· Only a defense to contract and then only if the it would affect the person’s decision or the defendant that it would affect this particular person’s decision

· Innocent Misrepresentation doesn’t require an intent to deceive

· Vokes v. Arthur Murray, Inc:  Statements of Opinions can be misrepresentation if they do not truly reflect the actual opinion of the person making the statement

· Opinions are misrepresentations (a) when they are lies when made and (b) when they are made by a person upon the misled person had a right to rely 

· Duress

· Elements

· Improper Threat

· Maker of Improper threat knows or has reason to know that the threat will leave recipient no reasonable alternative/prohibit exercise of free will; and

· Recipient has no reasonable alternative but to agree and does assent to terms demanded by other party

· Extreme form of Duress, physical threats, makes an alleged contract void

· Non-physical threats usually only render a contract voidable

· Economic Duress:  Economic duress exists where there is:

· Bad faith demand for modification or demand by duressor that is not made for legitimate business reasons

· Duressor has reason to know of Economic predicament of duressee and must have in some way helped cause the predicament beyond threatening breach; and
· Modification is accepted by duressee only b/c there is no reasonable alternative.

· Undue influence

· Elements:
· Special relationship of trust and confidence by the victim in the party exercising undue influence

· And the stronger party in this special relationship improperly persuades the weaker party so that the stronger substitutes his or her will for that of the weaker

· The terms of the resulting bargain are key – Is it unfairly imbalance in favor of the stronger party?  Did one party substitute his will for that if the stronger party
· Odorizzi v. Bloomfield School Dist.: discussion of transaction at unusual or inappropriate time, consummation of the transaction in unusual place, insistent demand that the business be finished at once, extreme emphasis on untoward consequences of delay, use of multiple persuaders by dominant side against single servient party, absence of third party advisers to servient party, and statements that there is no time to consult financial advisers or attorneys. 

· Unconscionability

· Williams v. Walker Thomas Furniture:
· UCC § 2-302:  Basic Test in whether in light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making the contract

· Two Factors:

· Absence of meaningful choice on the part of one of the parties (procedural unconscionability - fine print, sharp bargaining practices, form contracts, etc…)

· Together with contract terms which are unreasonably favorable to the other party (substantive unconscionability – unreasonably favorable terms to the other party)
· Wille v. Southwestern Bell Telephone Co.:
· Unfair Surprise – too confusing to know

· Oppression – gross overreaching

· Factors for Determining

· Contracts of Adhesion:  Form contract offered on a take or leave basis by a party w/ stronger bargaining power to a party with a weaker bargaining power
· Preprinted, standardized for contract

· Containing terms that are either 

· Visible - Shopped/Bargained for; or

· Invisible – All the Rest

· Two theories:

· Rakoff:  Invisible terms (adhesive terms) presumptively invalid 

· Shute:  Adhesive terms should be enforced unless they are unconscionable or are the product of fraud, duress or overreaching

· Is the law and likely to remain that way
Failure of Basic Assumption:
· Mutual Mistake:  A mistake is a belief that is not in accord with the facts
· Mutual mistake makes a contract voidable where (1) both parties are mistaken (2) at the time the contract was made (3)as to a basic assumption on which the contract was made (4) and the mistake has a material effect on the agreed exchange of performances
· See the chart Mutual v. Unilateral Mistake

· Assumption of the Risk

· Nester v. Michigan Land and Iron:  Both parties were consciously ignorant, Each party consciously assumed the risk that the timber would be of a quality different than at the time of contract.  The P had a chance to inspect.

· Modern Rule:  Lenawee Cty Bd of Health v. Messerly:  as is clause in contract evidencing an intent that the buyer bear the risk of any mistake.  Rejects traditional rule as arbitrary.  
· Unilateral Mistake:  Requires that:

· an error of fact concerning a basic assumption underlying the contract by one of the parties

· The mistake has an adverse material effect on the performance due the contract

· the mistaken party does not bear the risk of the mistake; and

· The balance of equities favors relief for the mistaken party

· See the chart.

· Tyra v. Cheney:  Balance of equities requires rescission of contract where on party was mistaken and the other party knew it

· Laidlaw v. Organ:  Where both parties have had the opportunity to develop correct information and the non-mistaken party has not prevented the mistaken party from developing the correct information, the balance of the equities favors forcing the mistaken party to bear the risk of the mistake

· Impossibility

· Elements:  the duty to perform is discharged where
· party’s performance made impracticable

· without fault of that party

· by occurrence of event, non-occurrence of which was a basic assumption on which the contract is made

· Unless the party by contract or by conduct assumed the risk
· How to analyze:  (1) What performance was bargained for?  Important because it will tell you whether there was impossibility. (2) Was the promisor’s performance rendered impossible by the event? (3) Did both parties have basic assumption that event would or would not occur that was necessary for performance?  (4) Did either party assume the risk?

· Commercial Impracticability:  UCC § 2-615, does not require actual impossibility, it just must be really, really hard.
· Impracticability – event must alter the essential nature of the promised performance

· 3 types of basic assumptions that must be shared by both parties

· assume gov won’t outlaw or prevent performance
· assume person necessary for performance won’t die or become incapacitated

· assume a thing necessary for performance will remain in existence and continue to be usable
· Frustration of Purpose

· Elements:

· Basic assumption underlying the contract known to both parties

· Frustration of that basic assumption

· Event causing frustration was not in contemplation of parties at K formation
· Must be limited to cases of extreme hardship

· Must arise from an unforeseen event
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