CIVIL PROCEDURE OUTLINE 

CHAPTER ONE – OVERVIEW OF THE CIVIL PROCEDURE SYSTEM

1. The Stages in a Civil System: An Introduction

a. What Court can hear the Suit and Where – Jurisdiction & Venue

· subject matter jurisdiction: when a court has power to decide a particular type of dispute

· often state and federal courts will both have subject matter jurisdiction (i.e. ‘diversity cases’ – cases with citizens of different states and when more than $75,000 is in question)

· jurisdiction over the person of the defendant: means the court has power to render a decree enforceable against this individual defendant

· venue statutes provide a series of rules for determining which courts would be the most appropriate

· defendants may file a “motion to dismiss” or “motion to transfer” which can then be challenged by the plaintiff in a “forum contest”

· choice of forum is imp. b/c some courts have more advantageous rules for one side, may be inconveniently distant for one party, or may have a jury pool that is biased

b. The Size of the Lawsuit – Multiple Parties & Claims

·  “counterclaim” – defendant launches claim against plaintiff

· “cross claim” – defendant launches claim against co-defendant

· “third party claim” – defendant launches claim against third person not already party to the suit

· “compulsory joinder” – forces parties deemed essential to the suit to be included in the suit, or face the suit proceedings being aborted

· “class action suits” – complex suits involving many claimants

c. The Suit Papers – Pleadings & Motions

· “complaint” (aka. Petition) – sets forth in general terms the contentions upon which the plaintiff bases his legal theory and it also states what the plaintiff wants (relief)

· “answer” (aka. Motion, procedural device) – intended by defendant to raise issues regarding the complaint such as procedural deficiencies or the sufficiency of the complaint

· “answers on the merits” – chance for the defendant to attack the validity of the plaintiff’s claim itself (2 kinds – “admissions and denials”, “affirmative defenses”)

· “admissions and denials” – either agree with or rebut facts claimed by the plaintiff

· “affirmative defenses” – say that even if the plaintiff can prove the elements of the crime, there is an external reason why the plaintiff should not recover

· “motions” – application to the court for an order of a particular kind

· “motion for summary judgment” – summary judgment disposes of the case without trial if undisputed facts develop before trial showing that one side or the other is clearly entitled to judgment (available ONLY when there is no reasonable way in which the opposing party could prevail)

d. Discovery, Disclosure, Investigation, and Pretrial Conferences

· “discovery” – pretrial procedures by which the litigant may obtain information from opponents and witnesses

· “oral disposition” – procedure that allows an attorney to question a party or witness in the presence of a court reporter

· “written interrogatories” – consists of written questions directed to an opponent

· “request for production or inspection” – allows a party to obtain documents or tangible items

· “request for admissions” – requires the opponent to admit or deny facts and is useful for establishing undisputed matters

· “scope of discovery” – the rules of discovery allow for broader inquiry than the evidence that will be admissible at trial (in general, discovery extends to info that is ‘reasonably calculated to lead to admissible evidence’)

· “pretrial conference” – judge meets with lawyers informally to discuss the trial, to explore and encourage settlement, or to rule on pretrial matters such as discovery disputes
e. The Trial Itself

· the judge decides questions of law, while the jury decides questions of fact (in the case of a bench trial, the judge decides both law and fact)

· potential jurors are summoned at random to create a panel and are subject to examination by the judge, lawyers, or both, to determine their fitness to serve (attorneys can challenge any juror they believe should be disqualified either by ‘challenges for cause’ or ‘preemptory challenges’-without cause)
· burden of proof lies with the plaintiff and has 2 obligations: 
· plaintiff must introduce evidence that is at least minimally sufficient to support a finding by the jury – ‘burden of production’ and 
· plaintiff must satisfy the burden of persuading the jury that their claim is probably correct – ‘burden of persuasion is by the preponderance of evidence’
· “judgment as a matter of law” (aka. Directed/instructed verdict) – this procedure aborts the trial and prevents a party from having a claim or defense decided by the jury (judge must be satisfied that there is no reasonable way for the jury to decide in party’s favor)
· attorneys finally make closing arguments to the jury, the jury is charged by the judge, the jury deliberates and returns a verdict
f. The Post-Trial Stage

· “motion for judgment as a matter of law” or “motion for judgment notwithstanding the verdict” – can be granted only if there is no reasonable way to infer support in the evidence for the jury’s decision

· “motion for a new trial” – seeks relief from trial errors or other procedural miscarriages

· “judgment” – states what relief is being granted or refused (could be money damages, an injunction, a declaratory judgment, or a judgment for the defendant)

· enforcement of judgment may come in the form of a “writ of execution” or garnishment for example

· “res judicata” – binding effects of judgments
g. Appeals

· 2 functions of appellate court: (1) to decide whether the case was tried in accordance with the law and (2) to determine whether the evidence in the record supports the verdict according to legal standards

· the appellate court cannot reverse merely b/c it disagrees with the jury (it must determine that the evidence is not reasonably capable of interpretation so as to support the verdict under applicable law)

· the appellate court only considers the briefs of the parties, the record of the case, the argument of the counsel, and the law

2. Jurisdiction – The Court’s Power to Act

Wyman

· In order to be able to enter a valid judgment against a non-resident defendant, the court has to have personal jurisdiction over the defendant.  In order to make it fair, the defendant must be shown to have sufficient ties to that state (personal jurisdiction aims at protecting individuals from unfair proceedings).

· Concept of Tag Jurisdiction is invalid here b/c there was deceit involved

3. Pleadings – Complaint & Answer

4. Multiple Parties and Claims

5. Discovery

· Relevance:  Rule says that discovery includes even matters that will be inadamissable at trial, if they are reasonably calculated to lead to admissible evidence (broad standard)

· Such broad discovery is appropriate b/c it’s difficult to know at the investigative stage what info might be useful

· Privilege:  privileged information is exempted from discovery (narrow – covers only kinds of confidences protected by attorney-client privilege, patient-physician privilege, etc…)

· Protective Order:  Rule 26(c) says that court has authority to limit disclosure to protect against embarrassment, harassment and other disadvantages (at judge’s discretion to grant)

· no matter how relevant the information may be, you cannot obtain it through discovery if it is privileged (privilege is one way of sheltering information from discovery)

Kerr

· information in this case being sought was quite personal in many cases and was phrased quite broadly (they don’t know exactly what’s out there, so they’re attempting to obtain a broad amount of information that might lead them to the information that they’re ultimately seeking)

· open-ended questions allow you to obtain a lot of information which then allows you to narrow your focus in a more educated fashion

· writ of mandamus: asks higher court to intervene by either making the trial court do something or making the trial court stop doing something

· a writ is considered an extraordinary remedy, but the defendant’s used it (instead of waiting for appeal) b/c the defendants don’t want to reveal the info and then appeal having to reveal it (an appeal doesn’t give them the kind of protection they want)

6. Disposition without Trial – Summary Judgment

· summary judgment is a way of dispensing with the case early on if you have a very strong case

· serves to eliminate traditional trial (as a result, there is a very high standard) – Rule 56 (c)

· Witnesses are not involved in the summary judgment (paper motion – uses only documents, sworn testimony, etc…)

7. Trial – Functions of Judge & Jury

a. Jury Selection, Evidence, Verdict & Judgment

Fein v. Permanente Medical Group (A)
· If they hadn’t objected, they would not have been allowed to pursue an appeal later (idea is that you must object initially in order to allow the courts the opportunity to fix the problem right on the spot rather than doing it all after the fact)

· The court said that even if the trial court’s dismissal of the jurors violated the statute, the court was given broad discretion over jury selection and therefore we can’t say that the court abused that discretion (standard of abusive discretion is a very difficult standard to satisfy)

· Judicial efficiency reasons

b. Instructing the Jury

Fein v. Permanente Medical Group (B)

· jury instruction was not correct (problem b/c it may have been an instruction that the jury relied on in coming to a decision

· “Harmless Error”: indeed a mistake was made at court (may have had some severity), but under this doctrine, the decision will not be reversed b/c the mistake is deemed to have been such that it did not have an impact on the decision

· there are pros and cons associated with Harmless Error:

· pros: we don’t always have to reverse a decision based on a technicality

· cons: error is not always harmless (how can the appellate court, which wasn’t present at trial, possibly know what was going on in the jury room and how the error impacted the decision of that jury?)

· another trial would cost a lot more money so these errors can be expensive

CHAPTER TWO – THE COURT’S POWER OVER PERSONS AND PROPERTY

1. The Concerns Underlying Personal Jurisdiction and Venue

· Distant Forum Concern : can be considered abusive b/c of distance from home, governance by laws with which you have no connection, etc…
· Notice Concern: absence of notice is important b/c if you had had notice, you may have been able to defend yourself
· State Laws & Due Process Clause (14th Amendment): 14th Amendment states that “No State shall…deprive any person of life, liberty, or property without due process of law”
· Physical Power Concept: advantages: few questions of distant forum abuse, few questions of notice, few infringements by one sovereignty of the rights of another, problems: considered unfair to arrest defendant for a civil claim for which he has not yet been found liable

2. Jurisdiction over Persons & Property 

a. Development of our concept of Jurisdiction

i. Territoriality

· each state is a separate entity and is sovereign within its territory

· state may also exercise in rem jurisdiction (jurisdiction against the thing)

· if the object of adjudication is a ‘thing’ within the territory of the state, the state has power over it in the same way that it has power over persons whom it validly serves with process inside the state

· the state has little, if any, power over persons located outside of the state

Pennoyer v. Neff

· two avenues to challenge personal jurisdiction of the court

i. direct attack: you show up in court and argue the jurisdiction 

ii. collateral attack: occurs when the defendant did not participate in the initial lawsuit, but rather challenges the jurisdiction in a second, separate lawsuit alleging that the initial lawsuit is invalid

· Bright Line Rule: actual physical presence or its substitute is a prerequisite for establishing personal jurisdiction
ii. Consent

b. Modern Minimum Contacts Doctrine

i. International Shoe Decision

· line of cases holding that a defendant could be subjected to process if it was “doing business” sufficiently so that it could be said to be “present” in the state

· evolution in theory (modified Pennoyer’s notion of actual physical presence to mean that a defendant with sufficient minimum contacts could be subject to personal jurisdiction)

·  “minimum contacts” factors:

i. extent of corporation’s activities in the state

ii. nature and quality of those activities

iii. whether lawsuit based on those activities

iv. “estimate of the inconveniences”

v. whether corporation has enjoyed benefits/protections of forum’s laws

· these factors, while they set some guidelines, does not create a bright line rule – still fuzzy, some ambiguity

i. extent of corporations activities

· looking at both the existence of contacts and the lack of contacts

· doesn’t matter which side you’re representing, you must look at both side (existence and lack thereof)

· in an exam, be sure to talk about both sides

ii. nature and quality of activities

· common sense evaluation

iii. whether lawsuit is based on those activities

· direct link b/w lawsuit and what the corporation is doing in that state (is the lawsuit something that has come up as a result of the contacts that the corporation has w/ the forum state (specific jurisdiction) or is it unrelated (general jurisdiction)?)

· connectiveness

iv. estimate of the inconveniences

· court takes into account the inconvenience to the defendant to have to come to the forum state v. the inconvenience to the plaintiff to have to go to another forum state

· takes into account monetary considerations, employment considerations, location of witnesses, location of evidence, etc…

v. whether corp. has enjoyed benefits/protections of forum’s laws

· pretty self-explanatory

ii. General & Specific Jurisdiction

· the situation in which the claim arises out of or is related to the contacts, is called specific jurisdiction

· the situation in which the claim has arisen in another place, and is unrelated to the contacts with the forum, is referred to as general jurisdiction

McGee v. International Life Ins. Co.

· case of specific jurisdiction (lawsuit is closely connected to the contacts that have been established)

Perkins v. Benguet Consolidated Mining

· case of general jurisdiction (lawsuit is not derived from the contacts established)

iii. Long-Arm Statutes: State Law Restrictions on Jurisdiction

· the extent of a state’s jurisdiction is actually subject to 2 different kinds of restrictions:

· compliance with due process (minimum contacts test)

· compliance with state law (“long-arm” statutes)

· “long-arm” jurisdiction depends on the traditions and values of the people of the state, as expressed by its legislature in its long-arm statute

· several different models:

· “laundry list”

· due process

· intermediate

“Laundry List” Long Arm Model

· lists the circumstances in which defendants can be subjected to long-arm jurisdiction

· state has rejected the notion of reaching out as far as it can and has decided to reach only as far as is enumerated in the statute

“Limits of Due Process” Long-Arm Model

· adopts the limits of due process as the limits of the long-arm

· authorizes the state courts to exercise jurisdiction over any claim that they can reach under the Constitution 

· state reaches out as far as it can – limits are imposed by constitution

“Intermediate” Long-Arm Model

· neither the laundry list nor the due process model (somewhere in between)

· in normal practice, you would look to the long-arm statutes before due process

· long-arm statutes generally set up parameters that sit just short of the due process parameters (picture the circle within the circle)

· The state has to be consistent in setting parameters – can’t switch back and forth b/w the two (people have the rights to know what their rights are under the legislation – can’t make them guess as to what is right and what is wrong)

Gray v. American Radiator

· Defendant made a special appearance rather than a general appearance in order to challenge the jurisdiction (special appearance allows you to avoid making the voluntary appearance that would then make you subject to jurisdiction)

· The court’s responsibility is to evaluate and use the existing law – it can indicate a desire to change the law, but it can’t change it directly – on an exam, don’t assume that the judiciary can interpret the statute in any way that they want

c. Modern Expansions and Contractions of the Minimum Contacts Doctrine

i. Commercial Defendants: Purposeful Availing, Reasonable Anticipation, Convenience

Hanson v. Denckla

· When the dispute involves actual property, usually you would rely on in rem jurisdiction, but there is more of a problem w/ securities b/c they are more intangible forms of assets

· Difference b/w McGee and Hanson: at the time that the relationship started, the contacts were established in DE by Donner (she initiated the establishment of the contact and therefore the connection to FL was a result of the actions of Donner (she moved), not of the trustee) whereas in McGee, the initiative to establish contacts was on the part of the company

· Crucial concept: purposeful availment (defendant’s contacts w/ the forum have to be purposeful and have some benefit to the defendant)

· There has to be some sort of intentional reaching out by the defendant in order to fulfill jurisdiction requirements

World-Wide Volkswagon v. Woodson
· court ruled that if the defendant committed a tortious act within the state as a result of an act or omission outside of the state and if they regularly do business w/in the State, they can qualify for personal jurisdiction

· The entire S.C. agreed that (a) this is a case where the defendant’s could foresee that if their product was defective, that it could cause a problem in OK and (b) that OK is the best forum for the suit

· They also determined, however, that mere forseeability standing alone is not sufficient (still require certain minimum contacts b/w the defendant and the forum state)

· Forseeability is not enough when it stems from the unilateral activity of the plaintiff (the defendants were not the reason that the car was in OK) 

· Purposeful availment – the forseeability has to come as a direct result of the activity of the defendant

· Dissenting opinion highlighted the fact that cars are meant to be mobile (rest of the court found that the notion of forseeability in the context of personal jurisdiction goes to the idea that the defendant ought to be able to conform their behavior to the law and be able to reasonably anticipate where they could be haled into court)

· Forseeability requires minimum contacts (in order for a defendant to be brought to court in another state, the defendant has to have minimum contacts with the forum state, has to have forseeability to anticipate that action, and must have purposely availed himself of the situation)

Helicopteras Nacionales de Colombia v. Hall
-  considered this a general jurisdiction case on the basis that the accident and the lawsuit was not connected to the contacts that the defendants had to the forum state (the contacts were unconnected to the claim)

- in McGee, a single contact was held to be sufficient (different from this case b/c the courts determined that there was a distinction b/w mere purchases (Helicopteros) and the solicitation of business (McGee) – goes to the issue of purposeful availment)

Burger King Corp. v. Rudzewicz
· the court decided that since the defendant’s were aware that their failure to send payments would cause injury to the Miami location, since the Miami offices were involved in the initial negotiations, and since it was indicated in the contract that the main offices were in FL, there was reason to believe that the defendants knew of the connection to FL and therefore can be determined to fall w/in personal jurisdiction in FL

· the concerns of the lower court and the dissenting opinion were (1) that it put a small franchise at a disadvantage while advantaging the larger HQ and (2) that most business of the defendant was done in MI

· Concepts: contract as contact, due process

· In order to end up concluding that there were minimum contacts, the court looked at the contract established b/w the π and the Δ

· Having a contract does not necessarily establish personal jurisdiction (have to be able to tell how to analyze the contract)

· Court talked about the negotiation process (put some weight on the fact that the individuals were able to get some sort of compromise)

· Court also looked at the contemplated contractual arrangement (relationship w/ the Miami office, knowledge of HQ in Miami, payments to Miami, length of contract, terms of the contract, etc…)

· Court concluded that the Δ knowingly dealt with a Miami corporation and the nonpayment’s caused injury to the FL office and therefore it was reasonable to being them to court in FL

· There are arguments within the courts as to which facts should be given more weight

· Minimum contacts are generally proxies for the notion of fair play and substantial justice

Asahi Metal Industry v. Superior Court
· concepts: stream of commerce, reasonableness

· the court was badly fragmented in this case in regards to the decision (plurality opinion – court was divided into a number of pieces in regards to what should be said about the case in the decision – no precedent)

· be very careful about using this case as a precedent in an exam or a brief

· S.C. found that there was no jurisdiction – key determining factor: reasonableness (under this set of facts as presented to this court at this point in time, even if sufficient contacts existed, the court is saying that it is unreasonable to assert personal jurisdiction to comport Asahi to litigate in the US on the basis of fair play and substantial justice)

· Important to remember that all you had left in this lawsuit were two foreign entities (one of which was attempting to litigate in the US)

· In assessing the fairness of litigation, the court looks to the Δ (doesn’t really matter what kind of contacts the π has)

· Concept of the stream of commerce cannot stand alone in determining personal jurisdiction (it is a concept that can be analyzed, but shouldn’t rely on it alone)

ii. Non-Commercial Defendants

Kulko v. Superior Court
· challenged for personal jurisdiction (CA court found jurisdiction over Ezra but the S.C. reversed)

· The only contacts with CA that Ezra had were the marriage and a plane ticket for his eldest child

· This could not be used as sufficient contacts b/c of the lack of purposeful availment (the plane ticket was merely a purchase and did not constitute reaching in to the forum state by the Δ)

· Calder Case – The contacts to CA came in the form of circulation of newspapers (the circulation was largest in CA)

· Keeton Case – relied on the statute of limitations (in every other state, the statute of limitations had run out so the π had to bring the lawsuit in NH)

· The Δ argued that the π didn’t have minimum contacts to NH so she shouldn’t be able to bring the suit in that case

· S.C. determined that it was trial strategy and therefore she was entitled to bring the suit in NH (by bringing the suit in NH, she had conceded to personal jurisdiction)

iii. Keystroke Contacts: The Internet and Other Electronic Media

Compuserve v. Pattersen

· reasons for seeking declaratory judgment:

· cuts off liability & prevents accumulation of damages

· allows them to assert innocence

· determination from the court as to whether the charges against them are false

· has potential to stop any further action initiated by plaintiff (gives the power to the defendant)

· in this county, 98% of all federal civil actions settle out of court – as a result, many defendants would opt out of pursuing a declaratory judgment 

· in order to pursue action against a non-resident defendant, we must have personal jurisdiction over that defendant in order for the court to render a valid and enforceable decision

· in order to assert personal jurisdiction, the court must find evidence of minimum contacts

· it could be argued that the defendant purposefully availed himself of the relationship w/ Compuserve

· you could compare this case to BK and McGee

· what is the hazard of saying that someone on their home computer sending messages to other states and other countries had established minimum contacts?

· Slippery slope – could lead to a huge number of people being haled into court

· Don’t always know where the message you are sending is going (e.g. soandso@aol.com doesn’t tell you where that message is headed geographically)

· Common sense approach

· Aren’t many situations where the reasonableness factor could trump the minimum contacts requirement (you could use it when there is a foreign defendant involved)

d. In Rem Jurisdiction: Power over Property

Shaffer v. Heitner

· The notion of jurisdiction goes to due process and therefore the issue of fairness (e.g. at this point in time, quasi in rem jurisdiction  had been stretched past the point of fairness)

· In rem jurisdiction deals with property located in one state that is subject to suit in another state (in regards to personal jurisdiction, the property will suffice as a minimum contact)

· 3-way relationship:

· defendant

· forum

· litigation

· this relationship is the reason that his case is most commonly cited for (middle of p. 87) – need to have a connection b/w these three elements in order to assert personal jurisdiction (can’t be unilateral)

· there are no shortcuts (in rem, quasi in rem, and personal jurisdiction all get evaluated by the same criteria)

e. Tag Jurisdiction or In-State Service on a Foreign Defendant: Does Fairness or Tradition Control?

Burnham v. Superior Court

· CA court ruled that it had jurisdiction over the Δ b/c he was in CA when he was served (tag jurisdiction)

· This is different from other cases b/c in those cases, the Δ were served outside of the forum state (long-arm statutes)

· ultimate rationale:

· Judge 1: Jurisdiction was based on physical presence and was sufficient (historical argument)

· Judge 2: purposeful availment (you chose to go to the forum state and while you’re there, you get served therefore you’re stuck)

· Difference b/w this case and Kulko was the service of process (Kulko wasn’t served in forum state)

· special exception b/c it allows you to exert personal jurisdiction over a nonresident defendant without having to assert minimum contacts

· by virtue of having served the defendant while they are physically present within the forum state, the plaintiff has succeeded in effecting service of process

· there must be no fraudulent enticement - this is an analytical shortcut

f. Special Bases of Jurisdiction: Consent, Contract, Necessity, Nationwide Contacts

i. Consent

· most common situations in which prior consent is required or implied involve:

1. corporations doing business within the state, which are typically required to appoint a resident as agent for receipt of service

2. implied consent statutes covering nonresident motorists

· because the requirement of personal jurisdiction represents first of all an individual right, it can, like other such rights, be waived

· FRCP 12 (h)(1): if the defendant files an answer, but does not raise the jurisdictional issue w/in the time for amendment by right, he waives the issue (consented)

· An appearance in a common-law court solely to raise the jurisdictional issue is called a “special” appearance; any other appearance is a “general” appearance

· Hess: by virtue of driving on a state highway, the nonresident individual has consented to personal jurisdiction if by chance that activity results in injury to a resident

· Consent by appearance is a more direct manner of consent to personal jurisidiction (personal jurisdiction can be waived if you fail to raise the issue promptly)

· objections to personal jurisdiction must be raised immediately and must be raised in the first document filed

· in federal court, you can raise the question of personal jurisdiction in two ways:

1. responsive pleading:  after recieveing a complaint, file an answer

2. after receiving the complaint, file a motion

· these are the motions that would lead to a special appearance

· Gonzalez: 

1. If you do anything with respect to the court that could be interpreted as appearance, you are going to be subjected to consent and jurisdiction

ii. Private Contracts Fixing Jurisdiction

· in some jurisdictions, forum selection agreements are not enforceable on public policy grounds

· forum selection clauses need not be negotiated – they may be inserted in form contracts

· they may be enforced in favour of commercial entities against consumers

· only exceptional circumstances – fraud or requiring litigation in a forum chosen specifically to disadvantage one party – seem likely to trigger the fundamental fairness limitation

· Carnival Cruise Lines:

· Forum selection clause:

1. If litigation should arise that is connected to this contract, it shall take place in X

· Choice of Law Provision:

1. Law of X should govern the contract (Burger King)

· Any court can apply the law of the forum state if the contract has specified that concept

· The forum selection clause tends to discourage litigation

· The choice of forum must be reasonable (but there isn’t really a rule preventing forum selections – courts tend to uphold forum selection b/c of the cost, time, etc … involved in continuously litigating these kinds of issues)

· If it is in a document that could be construed as a contract, the court is probably going to uphold that forum selection clause unless it is completely unreasonable

iii. Necessity Rule 4(k) and Nationwide Contacts

· claims based on federal law are not limited by restrictive state long-arm statutes

· also, in certain federal statutes, Congress has provided for nationwide service of process

· jurisdiction of necessity asks whether there are certain types of circumstances where lawsuits should be permitted to proceed even though they might not be able to confirm minimum contacts etc…

· This is most likely going to be an issue with foreign defendants (back-up provision to ensure that anyone can be held accountable – extends the concept of jurisdiction)

· Cannot be a diversity issue – must be federal jurisdiction

g. Challenging Personal Jurisdiction

i. By Default followed by Collateral Attack

ii. By Special Appearance or Analagous Procedures

· there are 2 ways to challenge jurisdiction:

1. simply refuse to appear and later attack the jurisdiction in home state when an action on the default judgment is brought (aka. Collateral attack)

2. make a special appearance to challenge the issue of jurisdiction (aka. Direct attack)
· if the appearance is not properly made, it will be treated as a general appearance and is consent to jurisdiction of the court

· the special appearance does consent to the jurisdiction of the court for the limited purpose of adjudicating the jurisdiction issue (decision is binding)

· cannot do both options 

· Harkness v. Hyde

· Δ lodged a direct attack (appeared specially)

· After Δ lost that motion, the defendant carried on throughout the trial and then appealed on the issue of jurisdiction 

· By objecting initially, the Δ preserved his option to again attack the issue of jurisdiction on appeal (gives you a chance to argue the issue of personal jurisdiction in more than one court)

Baldwin v. Iowa State Travelling Men’s Association

- essentially, the Δ entered a direct attack and then mounted a collateral attack after the default judgment (not allowed to bring both – have to pick one method)

- the procedural safeguard here is the appellate process

3. Notice Requirements and Service of Process

a. Due Process Notice Standards

Mullane v. Central Hanover Bank & Trust Co.

· notice by publication is a last resort

· You are allowed to challenge notice when:

· It doesn’t satisfy due process

· It doesn’t conform to the statute in question

· Mullane deals with the issue of satisfying constitutional due process

· There were three categories of beneficiaries:

· Those whose names and addresses were known

· Those whose names were known but addresses were unknown and potentially unknowable

· Those whose names and addresses were unknown and potentially unknowable

· The court had to determine what kind of service of process was appropriate for each category

· In regards to the first category, the court decided that the plaintiff had to at least mail them service of process – publication is not sufficient

· In regards to the second category, the plaintiff is responsible for a reasonable attempt to serve the defendant (safeguard – interest of the common good: the defendants who attend the proceedings will indirectly represent the interest of  those defendants who were not identifiable) – publication is sufficient

· Notice does not have to necessarily equal receipt – why isn’t receipt the touchstone for constitutional due process? - It’s not always possible

Aguchak v. Montgomery Ward Co.

· in order for the defendant to understand the meaning of the summons, often the state will be overly clear as to what the document is (bold type, various languages, etc…)

Miedrich v. Lauenstein

· if the Δ is evading service, the court can deem that the Δ is served (requires a lot of good faith effort on the part of the π, but after a certain point, the court will step in)

b. Ceremony of Service: Complying with the Rules 

i. Serving Individuals and Corporations

· in order to let the defendant know that you are suing them, you serve them with the original summons and a copy of the complaint

· this is straightforward – the problems come in with questions of service of process etc…
· the defendant can choose to respond to you by signing the waiver and returning it to you

- you have 120 days to serve a defendant (therefore you need to act quickly to get the waiver process started)

- you would want to have enough time in order to be able to move to plan b 

- if the defendant chooses not to sign the waiver and they were properly served under provision ‘d’, the defendant will be responsible for repaying the additional costs of service (having to resort to plan b often costs the plaintiff) – the defendant may also have to pay a portion of the attorney’s fees of the plaintiff for the additional work involved in service of process

- deals with delivering the service of process to an agent appointed by the defendant

- crossreferences with section e(1)

· Leigh v. Lynton

· the π dropped the service of process off to the Δ’s wife at her apartment (Δ claimed that it was not his domicile and that the service of process was inadequate)

· the dispute goes to the conformity with the actual rule of law (deals with the definition of “dwelling house or usual place of abode”

National Development Co. v. Triad Holding Corporation

· in this case, the Δ had more than one place of residence (not all of them are suitable places to be served) - serving at the apartment worked in this case b/c he was living there at the time
ii. The Defendant who Evades Process: Substituted Service

Butler v. Butler

· wife tried numerous methods etc… to fulfill service of process (this is important b/c she has to establish that she tried repeatedly before the courts will allow her to use “substituted service”

· asked permission to serve the attorney instead (substituted appearance)

· the husband’s special appearance in TX was deemed a general appearance b/c he hadn’t filed a specific motion to question the service of process 

· the court proceeded immediately with the case pending against the husband (generally, the court will show little lenience of ignorance of the law)

Hunsinger v. Gateway Management Corp.

· there are deadlines imposed under the FRCP in order to keep cases moving along

· one of those rules states that once you have filed a complaint, you have 120 days to fulfill service of process (rule 4(m))

· there was a discrepancy in this case regarding the waiving of service of process so the judge granted an extension on the service timeline (usually, the judge would not have done anything)

· Mullane standard – notice has to be reasonably calculated to inform

Q: What’s the difference b/w Rule 4 and Rule 5?

· rule 4 governs the initial service of process (service of the summons and a copy of the original complaint)

· rule 5 governs the subsequent issues of service (some courts are amenable to service by electronic means – varies from court to court)

4. Venue and Forum Non Conveniens 

· § 1391 and 1392 deal with the rules governing venue

· § 1404 and 1406 deal with exceptions to those rules

a. Forum Non Conveniens

- allows the court so that the action can be brought in another, more appropriate forum
- application of the doctrine is discretionary w/ the court

· within the federal system, there is also a discretionary venue transfer provision that derives from forum non conveniens notions, but does not require dismissal; accordingly, the forum non conveniens doctrine is superseded insofar as deference by one federal forum to another is concerned

Piper Aircraft v. Reyno (Gilbert Factors)

· Gilbert Factors:

· Availability of proof

· Compulsory process

· Jury view of premises

· Practical problems of inexpensive and expeditious trial

· Public interest considerations

· Interest of the plaintiff in the choice of forum

· Court of Appeals reversed on the grounds of the Gilbert Factors and the law of the alternative forum (keyed into the fact that the plaintiff had a vested interest in pursuing the case in the US)

· The Supreme Court said that the 3rd Cir. Gave too much weight to the 6th Gilbert Factor and reversed, going back to the decision of the district court and moving the case to Scotland

· One argument the plaintiffs could have used is the issue of remedy (if the other venue would provide them with no opportunity for recovery b/c of factors such as statute of limitations and damages caps, that can be used as an argument for moving the venue to the US)

· In the foreign plaintiff context, their choice of venue deserves less deference (policy move to prevent the US courts from being flooded with cases as a result of the favorable recovery laws)

· This concept is at the discretion of the district courts (therefore the 3rd Cir. was out of line in imposing their opinion and changing the result) – by virtue of the fact that the district court used the appropriate standard and properly imposed the rules, their ruling should have been untouchable

· The only way that the 3rd Cir would have been able to change that ruling would be if the district court had relied on the wrong factors, or had given too much weight to a certain factor etc… (must look at both sides of each factor)

b. Venue

i. Federal Venue Statutes 

ii. Transfer

· the transfer provision may be useful to a defendant who contests jurisdiction

· in almost every instance, the defendant should make a motion for transfer in the alternative

· in a close case, the court may well resolve its dilemma by granting transfer – however, defendants sometimes overlook the transfer provision in this situation

Hoffman v. Blaski (“might have been brought”)

· in order to do analysis under § 1404, you must determine where the case would have been brought in the first place, therefore you must follow the guidelines established in § 1391 or § 1392

· like personal jurisdiction, venue can be waived (if you are going to raise a challenge to venue, you have to do it right away – can’t wait until later in the case to raise it as an issue)

· this scenario raises the potential for gross discrimination against the π b/c the Δ is given the ultimate control over the setting of the case (our system has a slight built-in bias in determining venue – safety net provisions are intended to insure that the Δ isn’t unjustly forced to be haled into court, but they aren’t there to give the Δ absolute power)

CHAPTER THREE – SUBJECT-MATTER JURISDICTION: POWER OVER GENERIC DISPUTES

Subject-Matter Jurisdiction
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1. State Courts’ Subject Matter Jurisdiction

· subject matter jurisdiction is the court’s power to act with respect to the generic type of dispute before the court in the posture in which it has been filed 

· the amount in controversy is a typical determinant of subject matter jurisdiction, but there are many others

· determines the power of the court to hear the case in the first place 

· particularily important in federal court b/c there is a much narrower range of cases that federal courts are allowed to hear

a. Federal Claims and Defenses in State Court

· there is concurrent state jurisdiction of most federal claims (e.g. if the parties are of diverse citizenship and the amount in controversy exceeds $75K, a suit ordinarily can be brought in either state or federal court)

· state courts are frequently the choice of both parties b/c the federal courts tend to invoke more time-consuming pretrial procedures

· 28 USC § 1338(a) dictates which actions must be brought in federal court

· when the federal Constitution is invoked as a defense to a state-law claim b/w citizens of the same state, there is no federal jurisdiction (the state court is the exclusive forum)
Testa v. Katt
· State courts are required to uphold federal rules no matter what (they don’t have the ability to decide whether or not they agree with the law)

· Congress has the power to determine situations in which only federal courts have jurisdiction (cases such as federal bankruptcy, patents, trademarks, etc…generally determined by policy interests)

· If it’s not stated in the statute, it can be assumed that it is concurrent jurisdiction 

2. Federal Subject Matter Jurisdiction

a. Federal Question (Arising Under) Jurisdiction

· comes from two sources:

· constitutional source (Article III of the Constitution)

· statutory source

· Article III, § 2: “the judicial power shall extend to all cases, in law and equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority…”

· These cases generally can still be brought in a state court under concurrent jurisdiction (case can be filed in either place)

· § 1331 provides that federal district courts have jurisdiction of all civil actions arising under the constitution, laws, or treaties of the US

· the π’s claim (and not the Δ’s defense) must “arise under” federal law

· Gully v. First National Bank in Meridian: to bring a case within the statute, a right or immunity created by the constitution or laws of the US must be an element, and an essential one, of the π’s cause of action (the π’s claim must be founded directly on federal law)

· The mere presence of a federal question somewhere in a case does not create federal jurisdiction – it must be in the claim

· Neither the Δ’s defense, nor the π’s anticipation of that defense, changes the nature of the π’s claim, which still arises under state law

·  “well-pleaded complaint”: the claim asserted in the π’s well pleaded complaint (meaning a complaint w/out anticipation of purely defensive matter) must be founded in federal law

· 2 tests for “arising under” jurisdiction:

· “creation test”: federal law creates the cause of action 

· “ingredient/dependency test”: π’s right to relief necessarily depends on resolution of a substantial issue 

· there is federal question jurisdiction if a proposition of federal law is inherent in π’s claim

· it has been suggested that ambiguity in the definition of federal jurisdiction actually may be advantageous, b/c it allows the courts to consider such policy questions as the workload of the federal courts, the likelihood of disposition on state-law questions, and the need for a federal forum to vindicate the rights at issue

Louisville & Nashville RR v. Mottley
· the RR took away the interstate travel passes but let the Mottley’s keep their intrastate passes within KY (based on federal jurisdiction) – the Mottley’s sued to uphold the settlement (want specific performance of the contract)

· Well-pleaded complaint rule:  have to look at what the π’s case is based on and look no further (court created concept that is still associated with this case)

b. Diversity Jurisdiction

i. Requirement of Complete Diversity

· a concern about the possibility of local prejudice is the most commonly asserted justification for diversity jurisdiction

· the rationale of local prejudice is inconsistent with the requirement of complete jurisdiction 

· the diversity statute provides that a corporation may have multiple citizenships, including any state in which it is incorporated and the state of its “principle place of business” – although this provision means that a corporation, like an individual, is a citizen for diversity purposes, it also means that it destroys diversity more easily

· one approach is to consider where the “nerve center” of the corporation is

· the other major approach is to determine where the bulk of the corporation’s activities takes place

· the modern view appears to be that the bulk-of-the-activity test controls 

· unincorporated entities do not have a citizenship apart from the citizenship of their members

· same constitutional provision as subject matter jurisdiction (reference comes later in the article) 

· the focus for this section within the statutory provision lies in (a)(1) – essentially a two prong test in that you need to satisfy two things:

· amount in controversy (changes on a semi-regular basis) – exceeds the sum or value of $75K exclusive of interest and costs (if the amount is $75K, there is no diversity jurisdiction)

· parties must be citizens of different states

· have to satisfy both requirements – it is not an either/or situation (if you can’t satisfy both, you will not be able to bring your lawsuit in federal court as a matter of diversity jurisdiction)

· diversity jurisdiction allows lawsuits revolving around state law issues to be held in federal court under certain circumstances

· one method of insuring that allowing that alternative of going to federal court is appropriate is the amount in controversy requirement (insures that federal courts aren’t filled with trivial cases)

Strawbridge v. Curtiss (complete diversity)

· diversity jurisdiction requires that ALL parties be diverse (if there is a π and a Δ that are citizens of the same state – even if there are lots of parties – there cannot be diversity jurisdiction)

· four options when there is a matching π and Δ:

· drop the matching Δ

· take the case to state court

· settle with the matching Δ

· see if the π will file a separate suit

· reasons for maintaining diversity:

· no way to really tell why this principle exists

· potentially an issue of local bias

· at the time in history that this principle was drafted, states were looked upon almost and individual nations

· going into federal court often meant that there was going to be a change in the law

Mas v. Perry (domicile, amount in controversy)

· Supplement, P. 322 - § 1332 (a)(4)(note): foreign citizens are qualified as citizens of the state in which they are domiciled

· Complete diversity is required and must be established at the time that the complaint is filed

· Subsequent changes in citizenship are not addressed (potential for people to move intentionally to meet requirements) – want to minimize the potential for illegitimate lawsuits and legal action

· Domicile – place of true, fixed, and permanent home and principle establishment, and to which he has the intention of returning whenever he is absent therefrom


· in regards to the amount in controversy requirement, you cannot aggregate π’s (i.e. each and every π must be able to meet the amount in controversy requirement - cannot combine amounts for recovery)

· once you have a domicile, you keep that domicile until you establish a new one

· subjective intent is not sufficient 

· if it appears to a legal certainty that the claim should be less than the statutory requirement, then the claim would be found to be in bad faith

· just b/c the π ultimately recovers less than the statutory requirement doesn’t automatically mean that there was bad faith in the claim (there must be additional proof to establish legal certainty)

· § 1332(b) – attempts to discourage bad faith

· in order to make things more fair, subsection (b) gives then court discretion to impose costs on the π (attempt to rectify recovery)

· there are two tests that are used in this situation to determine citizenship of a corporation:

· the “nerve centre” test

· the “bulk of the activities” test

· there are two tests in order to prevent corporations from working the system

· courts are more likely to go to the nerve centre test when the company has more than one operation in more than one location (when it is difficult to determine where the bulk of the activity is conducted b/c they are all relatively the same), otherwise, the bulk of the activity test is used 

· in regards to non-incorporated organizations, we generally look to the citizenship of the members of the organization

· if you cannot satisfy the subject matter jurisdiction requirement, the case is not necessarily thrown out, but most likely will be removed to state court

· if there is an ambiguous kind of entity, treat it as such on an exam and look to analogous situations (go through both options and then pick one in the conclusion)

· the insurance company situation is slightly different (they are deemed to be citizens of the states in which the policy holder is a citizen)

· insurance companies can wind up having more than one citizenship (they often have triple citizenship – regular dual citizenship + wherever the policy holder is a citizen) – on an exam, do not waste time bringing up the third citizenship unless the fact pattern concerns an insurance company
ii. Parties Improperly or Collusively Made

· the courts have sometimes regarded transfer to controlled corporations as “presumptively” ineffective to create diversity

· one may change his citizenship for the purpose of enabling himself to maintain a suit in the federal court, but the change must be an actual legal change made with the intention of bringing about actual citizenship

· a floating intention to return at some indefinite future period did not affect citizenship

· § 1359 - don’t want people to be able to play games in order to bring a lawsuit in federal court

· are allowed to choose/not choose  to name parties as part of a strategy, but ability to claim must exist

· Kramer v. Caribbean Mills – wasn’t a matter of legal strategy (this was an artifice in order to enable the jurisdiction to proceed)

· We do allow people to make choices regarding forum (so long as their claims are legitimate, we allow it – when they begin to lie etc . . . we look to the fact that it is collusive/improper)

iii. Amount in Controversy

· it is well settled that the amount in controversy is determined by the amount claimed by the plaintiff in good faith

· the court looks to the value of whatever plaintiff hopes to gain from the suit

· the allegation of the jurisdictional amount in good faith is subject to being defeated only if it is shown to a legal certainty that plaintiff never had any prospect of recovering any relief in an amount exceeding the threshold

· plaintiffs each must individually meet the threshold and may not aggregate the values of their claims to reach it

· the amount in controversy is established by the value of the object of the litigation

· the value of the right is measured by the losses that will follow from the statute’s enforcement

· the federal courts allow distinct claims by a single party to be added, if they can produce a cumulative recovery – thus, if a plaintiff sues defendant for 2 breaches of contract, leading to different events of damage valued at $26K each, the amount in controversy is $52K

· but if 2 alternative claims are asserted for the same damage, they are not added

· furthermore, claims by different plaintiffs are not added – thus if 3 different plaintiffs sue on diversity grounds, they must each allege an amount in controversy exceeding the jurisdictional amount

· even if there are thousands of claimants, each must assert a right to recovery exceeding the jurisdictional amount

· federal courts are foreclosed to most consumer class actions based on state law grounds

· Williams v. Kleppe: amount in controversy was satisfied in this case

· Two tests: value of the object, loss to the Δ 

· Circumstances where amount in controversy is debateable:

· look to the facts to see if there is evidence that the amount in controversy is sufficient

· go to the two tests

· choose which ever result you think that the judge would be most sympathetic to (courts usually look to the value of the object test before the loss to the Δ test)

c. Supplemental Jurisdiction and Exceptions to Jurisdiction

· there are situations where traditional subject matter jurisdiction can’t be met under arising under jurisdiction or diversity jurisdiction, so we then look to supplemental jurisdiction

· subsection (a) is a very broadly written rule outlining situations in which supplemental jurisdiction and subject matter jurisdiction can be imposed

· there has to be some relationship b/w the claims in question in order for those claims to be joined

· rather than cause more than one lawsuit to go through the system, when those claims have a common nucleus of operative fact they can be combined under this section (one constitutional case under Article III)

· subsection (a) is so broad partially b/c it includes actions in which the district courts have original jurisdiction (i.e. diversity jurisdiction and personal jurisdiction)

· the net impact of subsection (b) is seeking to restrict the scope of supplemental jurisdiction in order to prevent supplemental jurisdiction from reaching into areas that do not involve jurisdiction – codifies the result that was found in Kroger

· subsection (c) outlines the factors that are used in Acri

· subsection (c)(4) is the catch-all provision (but it isn’t an all-encompassing catch-all – requires exceptional circumstances and compelling reasons)

i. Pendant Jurisdiction – Joining State and Federal Claims

· unless there is some legal doctrine allowing you to join the nonjurisdictional claim in federal court with the jurisdictional one, you will have to give up the federal forum you want, or else, wastefully, you will need to bring up two suits

· “pendant jurisdiction”: allows both claims to be brought together

· the state law claim comes within the federal jurisdiction b/c it piggybacks or hangs on the federal claim

· without this type of doctrine, the π who chose a federal forum for his or her federal claim would be penalized by having to file the state law claim in another suit, and there would be unnecessary duplication of judicial effort

· today, pendant jurisdiction has been replaced by the supplemental jurisdiction statute

· today, the supplemental jurisdiction statute departs from the Aldinger reasoning to promote greater judicial economy by bringing all related parties into one suit

United Mine Workers v. Gibbs – Key Case

· this was a controversy b/w mine workers and their union over representation in TN

· there were two claims presented (claim under § 303 of the Labor Management Act and claim of tortious act under state law)

· the fact that there is a claim under a federal statute allows for arising under jurisdiction, but the state law claim creates problems in that there is no means for diversity jurisdiction nor is there arising jurisdiction

· this is a case where supplemental jurisdiction (formerly pendant jurisdiction) comes into play to incorporate in related state claims 

· court found that there was no claim under § 303 and so the case was essentially dismissed (the state claim was dependant on the federal claim and so it was dismissed as well)

ii. Ancillary Jurisdiction – Counterclaims, 3rd Party Claims

· “ancillary jurisdiction”:  allows the court to hear counterclaims, third party claims, cross-claims or other added claims that lack an independent jurisdictional basis but should be heard in the same suit as the principal claim

· purpose of ancillary jurisdiction was to promote efficient and consistent resolution of the entire controversy

· originally, pendant and ancillary jurisdiction were separate doctrines (today, they have both been replaced by supplemental jurisdiction)

· when a federal court effectively controls the property or fund under dispute, other claimants thereto should be allowed to intervene in order to protect their interests, without regard to jurisdiction

· the supplemental jurisdiction statute also provides that the court may decline to exercise jurisdiction in certain situations, such as supplemental claims that “predominate” (these provisions apply in ancillary jurisdiction circumstances just as they do in pendant ones)

Owen Equipment & Erection v. Kroger – Key Case

· Rule 14 - third party action 
· The third party claim had jurisdiction under § 1367 (notion of seeking indemnity – claim was integrally related to the initial claim)

· Owen admitted in its statements that it was a citizen of NE therefore diversity jurisdiction stood – at trial, it came out that the company was a citizen of IA therefore the diversity jurisdiction was destroyed

· The Supreme Court said that supplemental jurisdiction was not proper b/c of § 1367 (b) – doctrine of complete diversity (to allow π to continue would be to undermine the overarching principle of complete diversity)

· If π had not amended her complaint, they would have been ok

· Owen could have made a claim against Kroger, but Kroger could not make a claim against Owen without destroying jurisdiction - This goes to subsection (b)

iii. Supplemental Jurisdiction Statute

Acri v. Varian Associates

· this is a case dealing with § 1367(c), issues arising under federal age discrimination laws and issues within state law

· a district court may decide to dismiss the federal claim but continue in the state claim in a situation when it would be determined to be in favor of judicial efficiency (prevent the state claim from having to start all over again)

· it would make sense for the courts to dismiss state law claims in cases that are dismissed early or in cases when the state court has expertise in the area at question

· factors taken into account:

· timing of dismissal 

· material being discussed 

iv. Prohibition on Certain Uses of Supplemental Jurisdiction by Plaintiffs

· § 1367(b) disallows supplemental jurisdiction over claims by π’s against persons made parties under Rule 14 (i.e. third party Δ’s), as well as certain other claims

· the π cannot assert a state-law claim in federal court against a co-citizen merely b/c that party has been brought into the case by the Δ

· federal courts are courts of limited jurisdiction, and the limits “must be neither disregarded nor evaded”

· the statute clearly prohibits supplemental jurisdiction in the Kroger situation (a state law claim initiated by a diversity π against a nondiverse third party Δ) and also prohibits supplemental jurisdiction over claims by a diversity π against nondiverse Δs who are joined pursuant to Rules 19 & 20 or against a nondiverse intervener)

· in diversity only cases, the statute also prohibits supplement jurisdiction over claims by a nondiverse person proposed to be joined as a π or seeking to intervene as a π
d. Removal: Defendant’s Key to the Federal Courthouse

· the basic thrust of § 1441 is to allow the Δ to remove the case to federal court if it would be suitable for filing there by the plaintiff

· the statute is slightly more restrictive of removal by Δ’s than of initial filing by π’s, in that it disallows the use of diversity jurisdiction as a basis for removal by a local Δ

· policy reason: Δ can make no argument of local prejudice

· this principle enables a π to structure the suit so that diversity-based removal is prevented, by the expedient of joining a local Δ

· § 1441(c) prevents a π from frustrating removal if the joined claims are not closely related and if an otherwise removable federal claim is included

· removal procedure is governed by § 1446

· the Δ is required to remove within 30 days of receiving the pleading or other papers upon which removal is based

· statute limits removal in diversity cases to one year after the commencement of the action

· policy in favour of prompt determination of which court system is to hear the case

· Δ is required to file notice oof removal in federal court, stating the grounds
· If there are multiple Δs, all must join in the petition (except those who have not been served)

· All adverse parties must be promptly given written notice and a copy of the notice of removal must be filed with the state court

· State court is disempowered from further action during the period of removal, even if it later turns out to be improper

· Π can test the propriety of the removal by a motion to remand which is governed by § 1447

· § 1447(d) provides that a remand order is not reviewable by appeal or otherwise

· if Caterpillar had not removed within the 30 day window or within the one year limit, the suit would have been subject to remand

· the π must file a motion to remand within 30 days to avoid procedural defects in the removal

· if diversity had not existed at the time of judgment, even the failure to move for remand would not have prevented the π from raising the issue later

· when the π, eager to prevent removal, adds a local Δ against whom the π cannot possibly hope to prove a claim, this situation is said to involve a fraudulent joiner and the fictitious Δ may be disregarded for jurisdictional purposes so that the removal may be allowed

· proof threshold for the removing Δ is high, and any arguable claim by the π will defeat it

· the removing Δ must show, to a legal certainty, that the π never had any possibility of recovery against the fraudulently-joined Δ

· target Δs in personal injury cases often prefer to remove, and πs often fight to stay in court
· πs sometimes join impecunious local individuals even when the non citizen target corp is more clearly liable, and sometimes they include express disclaimers of reliance on federal law
· a Δs answer asserting a federal defense cannot create federal jurisdiction – and it does not allow the Δ to remove

· there are certain kinds of claims that are not removable b/c congress has expressly provided by statute that they may night be removed (e.g. workers comp, federal employers liability act)

· these enactments are apparently traceable to a policy of preserving choice of forum for certain favored claimants

· authorities generally agree that completion of the required steps vests sole jurisdiction in the federal courts unless and until that court remands – and this is so even if the removal was done without proper jurisdictional grounds

· § 1447 provides for remand only if the case was improperly removed

· usual rule prohibiting review of remand orders does not apply to an order entered on grounds other than the propriety of the removal and it reversed

· but the trial court has authority to make findings about the propriety of the removal and if it remands on that ground, its order is not reviewable

· in general, the π’s pleading in the state court is the determinant of matters such as the nature of the claim

Caterpillar

· diversity should be complete at the time of removal, however, as long as it is complete at the time of the judgment, the court will let it stand

· 30 day deadline pertains to removal (Δ has to move within 30 days of receiving complaint or of something changing in the action)

· 1 year deadline pertains to the fact that cases can be removed within 1 year of the case starting

· a district court’s error in failing to remand a case improperly removed is not fatal to the ensuing adjudication if federal jurisdictional requirements are met at the time the judgment is entered

· this is a case of judicial economy (don’t want to have to start all over again)

· the catch here is that if we had insisted on diversity jurisdiction from the time of the removal, the removal wouldn’t have been able to happen b/c they would have had to wait for the other lawsuit to finish and therefore the statute of limitations would have run out

· the fear here is that it would encourage people to try and remove in the hopes that the other party will end up settling out

· there are two safeguards:

· the court can sanction an attorney for bringing a frivolous motion for removal

· the case will not be able to proceed to federal court

· this is a narrowly construed and narrowly applied concept – don’t stretch it
CHAPTER FOUR – THE ERIE DOCTRINE

1.  State Law in the Federal Courts:  The Erie Doctrine

· § 1441 (c) today applies only when there is arising under jurisdiction so it will not apply when there is a diversity jurisdiction claim

· if you find supplemental jurisdiction under § 1367, then generally you won’t be able to use § 1441 (c), but if you can’t use § 1367 b/c there is not the requisite relationship between the claims, then you might be able to use § 1441 (c)


a.  State Substantive Law

· when a federal court hears a diversity case, the claim actually arises under state law

· first Congress passed the ‘Rules of Decision Act’ – provided that the laws of several states would provide the rules of decision except when federal law required otherwise

· older case in this area is Swift v. Tyson
· the rule of Swift had a number of disadvantages

· made differences in result depend, unfairly, on whether the parties had diverse citizenship

· encouraged people to go to extraordinary lengths to shop for forums

· meant that federal decisions unnecessarily frustrated the deliberately chosen policies of the state

· these considerations helped to shape the court’s opinion in Erie
Erie Railroad v. Tompkins 
· in diversity cases, federal courts follow state substantive law

· as a result of the Erie Doctrine, in the case of a state law claim being brought in a federal court, state substantive law will apply but federal procedural law will govern the proceedings

· need to determine whether there is a state case law issue or state statute at issue in the example (state law issues include things such as breach of contract, spousal immunity etc. . .)

· federal procedural law issues include things such as motions and pleadings, jurisdiction, venue, statute of limitations, FRCP

· Question: what is the reason for having the FRCP?
· There was a desire for uniformity within the federal courts (states are separate sovereignties and therefore have their own guidelines)

· If we were to say that FRCP could be set aside b/c they have a substantive effect on the particular case, there would be an impact on the strength of the FRCP and you could potentially have a different set of rules for arising under jurisdiction v. diversity jurisdiction (the underlying policy reasons for having the FRCP have immense importance in the Erie Doctrine)

· Bottom line is that if you have an applicable rule that has an effect on substantive law, you will normally find that the FRCP will trump

· in diversity cases, federal courts follow state substantive law and federal procedural law

· 28 USC § 2072 – deals with rules of procedure and evidence and the power to prescribe

· Sibbach v. Wilson & Co.
· FRCP 35 – 

· This case forms a conflict with FRCP 35 in that under state law the π was not required to submit to a physical exam, but under FRCP 35, they can be required to do so (example of a procedural rule that could have a substantive impact)

· The decision in this case was to follow the FRCP (the test was whether the rule really regulates procedure – if it does, it is followed – this was the case here)

· There are now two basic rules:

· In a diversity case, the court will follow state substantive law and federal procedural law


b.  Federal Procedural Law

· Rules Enabling Act (§ 2072) provides that the Supreme Court ‘shall have the power to prescribe general rules of practice and procedure . . . for cases in the federal courts

· The rules shall not abridge, enlarge, or modify any substantive right

· The Supreme Court may transmit proposed rules to congress by May 1 to allow congress to act on them, if it chooses, before they take effect, no earlier than Dec. 1 of that year

2.  Substance-Procedure Distinction 

· the court follows state substantive law and federal procedural law

· some of the approaches:

· ‘Outcome Determination’: early test based on whether a given rule was “outcome determinative” – if it was likely to make a difference in the result, a rule was probablty substantive even if it looked like a procedural rule

· ‘ Absolute Outcome Determination’: later case confined the outcome determination test to rules that had a strong likelihood or even certainty of affecting the outcome

· Interest Balancing Approach:  several cases classify substance and procedure by the strength of the competing state and federal policies underlying the different rules in question

· Deference to a Controlling Federal Rule:  when the substance-procedure distinction is ambiguous, there should be deference to controlling provisions in the FRCP
· Policies-of-Erie Approach: ultimate test really lies in the policies of Erie.  Thus, if the application of federal law would produce irrational differences in results and encourage forum shopping, the matter is substantive; if not, it is procedural

a.  Outcome Determinative Test

· there is a fundamental flaw in testing the extent of the Erie Doctrine by whether the rule in question is ‘outcome determinative’ – by definition, if a procedure ever makes a difference it ceases to be procedural

· Frankfurter’s “Remedy” Distinction – reserving the power for federal courts to order different remedies than state courts

Guaranty Trust Co. v. York

· statute of limitations case; outcome determinative test

· this is a class action suit that qualifies as a diversity case (important in that in order to have an Erie doctrine case, you must have a diversity case or a supplemental case – can’t have arising under)

· the supreme court rejects any label of statute of limitations as being either substantive or procedural

· the court is seeking to avoid the potential of state courts and federal courts finding differently on the same substantive issue – this is a case where the result could have been different (in state court, the π would lose because of the statute of limitations, but in federal court, there was the potential for the π to win)

· “outcome determinative test” – to prevent federal courts from reaching a decision that would be different from the result that might be reached in a state court on the same facts

· eliminates the notion of forum shopping on the basis of substantive law (no more favourable law in federal court than in state court) – can still forum shop on the basis of procedural or evidence matters

· have to strike a balance between the power of the federal court and the sovereignty of the state courts

· the notion in York is that rather than aiming for horizontal uniformity throughout the federal court system, it is more important to have vertical uniformity with the state court system – helps to avoid people ignoring state substantive law

· if the outcome determinative test is applied too literally, then ever FRCP could conceivably be displaced (too broad if read literally)


b.  Balancing State and Federal Interests

· there are several hidden problems in a test distinguishing substance and procedure by balancing state and federal interests:

· may be difficult to identify all of the relevant state and federal policies, particularily if they must be derived from a few words in a statute

· may be impossible to compare the competing policies except in a subjective manner

Ragan v. Merchants’ Transfer & Warehouse Co.

· under the state law, the case begins when the complaint is served on the Δ

· under FRCP 3, the case begins when the complaint is filed with the court

· state law won out in this case because the rule was an integral part of the statute and there was a policy reason for having it there
Byrd v. Blue Ridge Rural Electric Co-op Inc. – PROP CASE

· judge v. jury determination

· “bound up” concept




major concepts in this case

· “affirmative countervailing considerations”

· “absolute” outcome-determinative test

· The “bound up” concept goes to the notion of the Ragan case – the S. Carolina practice of using a judge is not bound up with the rights and obligations of the worker’s compensation statute therefore it is merely a procedural 

· “Affirmative countervailing considerations” – in this context, the court is referring to the fact that even though you could argue that you have a distinction between judge and jury determination, there are other affirmative countervailing considerations that could potentially interfere with the proceedings

· if we allow a mere custom from the state court to trump a constitutional amendment, then there is the potential for problems

· the custom did not sufficiently counterbalance the 7th Amendment considerations here

· the “absolute outcome determinative” test – if applied too liberally, every time there is a difference between state and federal rules, state law will always trump federal law

· have to look to the degree of certainty and predictability that a different result would actually occur if we chose to use the federal rule instead of the state rule

· this case gives us a balancing test – weighing the policies that affect the state and federal rules (have to take all three of these concepts into account)

· this case did not overrule Erie – this is the constitutional prong of the Erie Doctrine (this case reaffirms that in this category of cases, the court must uphold state law when it is appropriate, but there is a distinction here – when the rule is not part of the state substantive law, it is more a matter of procedure and therefore federal procedural rules will apply)


c.  Controlling Federal Rules and the Policies of Erie

· Hanna v. Plumer involved a service of process provision incorporated into a statute of limitations

· the Δ  relied heavily on the outcome-determination test but the court rejects an automatic litmus paper criterion and instead injects at least two additional approaches:

1. there are some rules that are rationally capable of classification as either substance or procedure and within this gray area, deference should be given to a valid and controlling FRCP if there is one applicable

2. the policies underlying Erie are important criteria for distinguishing substance and procedure. The outcome determination test therefore cannot be read without reference to the twin aims of the Erie rule:

· discouragement of forum shopping

· avoidance of inequitable administration of the laws

· the tests that exist at this point in time:

1. outcome determinative test - York
2. requirement of absolute or definitive outcome determination

3. state-federal interest balancing approach


        Byrd
4. controlling FRCP analysis



5. policies of Erie test

     Hanna
· in the Rules-of-Decision-Act cases, Congress has directed the federal courts to apply state law unless it is overridden by significant federal procedural policies such as the constitutional preference for jury trial

· in the Rules-Enabling-Act cases, Congress has directed application of the controlling FRCP unless it would abridge state substantive rights

Hanna v. Plumer – PROP CASE

· FRCP 4 was satisfied through substituted service but there is a MA statute that requires that service on an estate be carried out within a year and must be served directly to the Δ (doesn’t allow for substituted service)

· Rules Enabling Act (§ 2072) – notion that the federal courts have been expressly given power by Congress to have their own set of rules and procedures

· Goal was to create uniformity within the federal courts

· Problem in diversity cases because of the notion of the separation of powers and it’s appropriateness

· Don’t want the federal courts encroaching on the state courts where they have not been given control over the subject matter

· Procedural questions don’t encroach b/c there is a federal set of procedural rules

· Δ’s argument that FRCP 4 violates this act in that it serves to abridge, enlarge or modify the substantive right is denied by the court - This argument does not reach to trivial or incidental results of the Act

· court will not allow you to pick and choose issues that will or will not have an outcome determinative result

· Court takes the notion of the outcome determinative test and pairs it with the twin aims of the Erie case (avoiding forum shopping and inequitable administration of the laws)

· Timeline concept - choice of forum cannot be made too far into the lawsuit

· Under Hanna, the federal rule is to be applied unless it can be demonstrated that the advisory committee on rules and Congress were mistaken and that the Rule goes against the Rules Enabling Act (no Rule has ever been found to violate the Act)

· Three step test when there is a federal rule involved (not used for practices or customs, just FRCP):

· Is it a federal rule?

· Is the FRCP sufficiently narrow so that we can superimpose some of the state requirements onto it without truly violating it?

· Is the rule valid under the Rule Enabling Act?

· If the two rules (state and federal) cannot be used together, look to the validity under the Rules Enabling Act (for our purposes, the answer is always yes since no rules have been found to violate the REA)

· When we have a federal rule that governs the issue, unless we can find a sensible way to superimpose the state law, follow the FRCP - Limited to genuine FRCP (not practice or custom)

Burlington Northern Ry. V. Woods

· this case deals with FRCP 38 – regulates matters which can reasonably be classified as procedural, thereby satisfying the constitutional standard for validity

· if the court of appeals determines that a case is frivolous, they can impose a 10% penalty (discretionary power under FRCP 38)

· under these circumstances, the FRCP of appellate review should prevail since it cannot impose a mandatory rule on a discretionary rule

· the outcome determinative test does not work in retrospect

Gasperini v. Center for Humanities Inc.

· there are two issues here that the court is reviewing:

· district court’s decision – whether they should have applied the NY statute

· court of appeals decision – whether they violated the 7th Amendment by applying the NY statute and reviewing the damages amount on it’s own

· 7th Amendment has two clauses:

· jury trial clause

· reexamination clause – a reviewing court cannot essentially re-determine the facts as found by a jury (this is the clause in question here)

· it was ok for the court to reverse under reexamination clause, but it was not ok for them to reevaluate the damages issue

· disparity here goes to the standard that we use in evaluating a jury’s verdict

· NY Statute Standard – jury verdict will stand unless the award deviates materially from what would be reasonable compensation

· Federal Standard – jury verdict will stand unless it shocks the conscience of the court

· The state statute is clearly going to permit more reversals and the federal standard will clearly afford more deference to the jury’s decision

· FRCP 59 (a)

· This is more of a federal practice than a federal rule so there is a different standard

5-Step Process to Approaching an Erie Question

1.  Substantive Law Issue?


- is the issue clearly one of substantive law?



- YES – state law



- NO – move on to step 2

2.  Is Federal Rule Legislative or a Practice?



- YES (legislative) – follow it according to Hanna



- NO (practice) – go to step 3

3.  “Bound Up” Concept


- is the state rule bound up in the state substantive law?



- YES –  under Byrd, state law will control



- NO – move to step 4

4.  Will results in Federal Court v. State Court vary?  (outcome determinative)



- YES – move to step 5



- NO – stop here

5.  ‘Affirmative Countervailing Considerations”?




-YES – federal law will control




- NO – state law will control
CHAPTER FIVE – PLEADINGS

1. The Complaint in Federal Court

a. Notice Pleading: The Standard for Specificity

b. Stating a Claim: Substantive Sufficiency as tested by FRCP 12 Motions

Fox v. Lummus Co.

· court used the Conley standard in this case, FRCP 12(b)(6): Failure to State a Claim

· Harassment and pressure were deemed to be words that were so ambiguous that the Δ was not required to respond to them (Δ needs to have the facts in order to be able to respond appropriately)

· Third motion dealt with FRCP 12(f):  Motion to Strike

· The court has the power to strike things that are redundant, immaterial, impertinent, or scandalous

· All complaints are public record (unless there is a specific request to seal them) so this rule helps to prevent immaterial, scandalous content from getting into the public forum

c. Particularized Pleading Requirements

i. Pleading Fraud, Damages and other Special Matters

· purposes of FRCP 9b:

· insure that allegations are specific enough to inform Δ and enable him to prepare an effective response and defense

· eliminate complaints filed in order to find unknown wrongs through discovery

· protect Δ from unfound charges that involve moral turpitude

· purposes are accomplished when a π alleges a time, place, and content of a false misrepresentation, the fact misrepresented and what was gained or given up as a consequence of the fraud

· court construed the rule 9 requirement that “special damages” (the kinds of injuries that do not necessarily flow from the violation of rights the π has proved) must be “specifically stated”

· damages need not be pleaded in evidentiary detail – notice of the nature of damages is all that is required

· Special damages:  the actual, but not the necessary results of the complained-of injury

· Proximate result, specific to the plaintiff

· Damages that were not within the original definition of the parties

· Puts Δ on notice for why they are being put on the spot for costs

Sweeny Co. v. Engineers-Constructors, Inc.

· as a general rule, the court will give a π one chance to amend (further chances are at the discretion of the court)

· the terms were insufficiently detailed in terms of the facts (need to give information pertaining to the time, the date, the place, the content of the false misrepresentation, what was lost or given up as a result, etc. . .)

· the evaluation of the terms by the court will be done before discovery – this can be a problem for the π because they may not have enough information for the particularity requirement – in some cases, the court will entitle the π to go to discovery to get the information needed

· in this case, the court would not allow the π to go to discovery b/c the kinds of allegations that they filed are so broad, that to go to discovery would constitute a ‘fishing expedition’ and would create a slippery slope regarding fraud and breach of contract suits (would encourage people to include this kind of fraud clause in any breach of contract pleading)

· under certain circumstances, you can amend the complaint post-discovery (can’t be overly disruptive or too different from the rest of the case material)

· you can amend a complaint right up until the time of trial

· in this case, the only evidence of fraud is the lack of payment on the part of the Δ (same evidence as there would be in a typical breach of contracts case therefore there is a public policy issue here – don’t want to open the door to everyone filing a breach of contract adding a fraud complaint when there was no payment)
ii. Heightened Pleading Requirements

· complaint was subject to a heightened pleading standard b/c good faith immunity was a special kind of defense

· supposed to protect good-faith public official not only from liability, but from suffering the process of the lawsuit

· provided only by immediate dismissal at complaint stage

· dismissed if it did not set forth specific facts sufficient to overcome immunity

· although a heightened pleading requirement is a departure from usual rules, it nevertheless is a necessary implication of the substantive defense of immunity which controls

· in an action for damages against public officials under Civil Rights Act, π must allege highly specific facts to defeat motion to dismiss

· some courts have declined to grant dismissals for failure to state a claim, but, at the same time, have required greater particularity by the device of ordering a more definite statement

· a municipality can be sued under § 1983 but it cannot be held liable unless a municipal policy or custom caused the constitutional injury

· heightened pleading standard: more demanding rule for pleading a complaint under § 1983 than for pleading other kinds of claims for relief

· FRCP 8(a)(2) requires that a complaint include a short and plain statement of the claim showing that a pleader is entitled to relief 

· Federal courts and litigants must rely on summary judgment and control of discovery to weed out unmeritorious claims sooner rather than later

· higher standard used than in FRCP 8

· by posing these additional requirements, the hope is that the court will avoid frivolous lawsuits

Leatherman v. Tarrant County

· this case involves immunity that will not allow recovery, but will allow the case to proceed

· the court in this case looked back to FRCP 9 and found that there was nothing that dealt with § 1983 claims therefore the only thing there was a judicial creation of heightened pleading – as a result, the court went back to FRCP 8 and the pleading standard established therein

· this does not necessarily overrule Siegart because of the two different kinds of immunity

· the court will not authorize heightened pleading standards generally with regards to § 1983 cases – need more specific information 

iii. Requirements of Pleading Evidentiary Matters in Compliance with Screening Mechanisms

· by requiring litigants to obtain, at an early point, the opinion of an expert who agreed that a meritorious cause of action exists, should help ensure that only claims with some merit are presented

DeLuna v. St. Elizabeth Hospital

· medical malpractice claims under the Ill. Code of Civil Procedure require a heightened pleading standard dealing with expert opinion 

· prevents frivolous lawsuits

· two ways to deal with overly general suits in order to get more facts:

· motion for a more definite statement - FRCP 12(e)

· π would have to file a reply to the Δ’s defense that would give more factual detail – FRCP 7(a)

d. Alternate and Inconsistant Allegations

· a π may plead inconsistent causes of action in separate counts of a single complaint

· a count sufficient within itself may not ordinarily be defeated by importing, from another count, an allegation to which the sufficient count makes no reference

Lambert v. Southern Counties

· notion that whatever it is that needs to be pled in order to cover your options is ok even if they seem to be inconsistent
e. The Form of the Pleadings: No Magic Words

· there are no magic words, but the pleader must exercise care in their language nonetheless

· FRCP 10 – style, captions, paragraphs etc. . .
f. Answer in Federal Court – Dilatory Pleas and Attacks on the Complaint

· dilatory pleas: plea to the jurisdiction or plea in abatement which was a device for raising various kinds of defects but was most frequently used to raise improper joinder or omission of parties

· required to be raised early in the proceedings, in due order, or they could be waived

· FRCP 12(b) (motion to dismiss) replaces these pleadings

· Personal jurisdiction, s-m jurisdiction, venue, process, service, failure to state claim, failure to join party are all addressed by FRCP 12(b)

· Several of these matters will be waived if not timely addressed (FRCP 12(h))

· FRCP 12(g) allows pleader to consolidate multiple defenses or requests in one motion – defenses that are omitted from such a motion are prohibited, in some cases, from inclusion in a later motion

· Δ can include these matters in the answer or file a motion to dismiss

g. Answer in Federal Court – Admissions and Denials

FRCP 12

· need to know 12(a)(1)(A) and 12 (a)(1)(B) for the exam

· set up the timelines (20/60/90 days)

· FRCP 6 deals with this issue as well (talks about how you compute the timelines) – don’t need to study this for the exam

· Have to look to local rules and practices as well 

FRCP 8

· rule 8(b) states the following:

· have to respond to all claims (no general denial) – must contain admissions or denials of each averment

· if you do not deny something, it will be deemed admitted

· FRCP 10 deals with the form of the pleading (violated in many cases) – makes it easier for the Δ to make a reply to each of the parts of the complaint

· Π will often put more information in the complaint than they are required to in FRCP 8 b/c then the Δ has to expressly admit or deny or ask for more info

· If the Δ admits something, you don’t have to show evidence at trial on
· some states permit the Δ to plead a general denial – no particular form of expression is required, so long as the answer makes the point that the Δ is generally denying the π’s allegations

· effect of the general denial is to put in issue all of the ultimate facts required to sustain π’s claim (merely amounts to demand that π prove it)

· if available, a Δ would want to assert a general denial (avoids narrowing the issues available to him at trial)

· FRCP requires Δ to state a position on the truth or falsehood of every allegation (FRCP 8(b))

· as a general rule, federal court pleadings need not be extensive or detailed

· FRCP 8(b) requires only that defenses shall be stated in short and plain terms

· For the most part, denials are to be specific denials of designated averments or paragraphs, however, general denials which controvert all of the complaint’s averments are acceptable under the rule if they are made in good faith subject to the obligations of FRCP 11

· A pleading filed in violation of FRCP 11 may be stricken as sham and fraud and the action may proceed as though the pleading had not been served

· federal π’s often plead in more detail than the FRCP require since Δ must respond to every allegation (through this though, the π may be able to prod Δ into admissions early)

· π’s usually stay with broad and general language in pleading allegations that are at the heart of the claim – helps to avoid variance b/w allegations and proof

· Δ only has 20 days to answer complaint therefore may not have time to investigate claims fully (therefore π has strategic motivation to press Δ with complaint containing large array of facts)
· If π amends complaint, Δ is not required to answer again
· federal courts require specific admissions or denials b/c:

1. Rule 8(a)

2. Ensure that Δ isn’t pulling a fast-one 

· General denials basically mean that the Δ is not giving the π anything and therefore the Δ doesn’t carry any of the burden – π will have to prove everything at trial

· If something is not denied by the Δ, it will be deemed admitted at trial

· as a Δ, you have a choice in raising a preliminary defense (can be included in the answer or in a separate Rule 12 motion)

· counterclaim is something that goes against someone who is situated on the other side of the lawsuit

· counterclaim is something that goes against someone who is situated on the same side of the lawsuit

White v. Smith

· a general denial in state court is treated as a “prove it” statement

· a general denial in federal court is treated as a blanket denial of everything in the complaint (not examined in the same way that it is in state court)

· difference b/w the state and federal approach b/c:

· limited jurisdiction 

· ability to pursue discovery in a diversity suit

· fairness consideration

· uniformity 

· protective element in FRCP 8(b) – safety net for Δ

h. Answer in Federal Court – Affirmative Defenses
· affirmative defense is a modern version of the common law plea in confession and avoidance (aka. Defense of new matter)

· rather than denying or rebutting an element of the π’s claim, it adds a new fact or set of facts that defeats the claim even if π proves all of the elements

· Rule 8(c) lists certain affirmative defenses, of which contributory negligence, estoppel, fraud, limitations, and waiver are the most common

· A denial is insufficient to raise an affirmative defense (it must be pled affirmatively) – in general, the burden of proving the elements of the defense is also assigned to the Δ

· the list in 8(c) is not exhaustive 

· most common affirmative defense is the statute of limitations

· if you don’t respond to a complaint with an affirmative defense, that defense is waived therefore it is better to be over-inclusive

· FRCP 8(c) is a procedural requirement, governing which party must plead a given defensive theory, even though the state law may allocate the burden of proof to the other party, and even though the court will follow the state burden of proof at trial

· The adequacy of Δ’s pleadings to raise a given affirmative defense is tested by standards similar to those governing the complaint

· If in doubt, plead the defensive theory affirmatively

Gomez v. Toledo

· Δ responds with the 12(b)(6) motion (failure to state a claim)

· Good faith immunity argument - forces π to anticipate Δ’s defense (puts the burden of proof as to that allegation on the π at trial)

· Goes to the notion of why we have affirmative defenses as such within 8(c)

· Makes sense to put the defensive burden onto the Δ rather than forcing the π to anticipate the defenses and then disprove them at trial (would otherwise be an undue burden on the π)

· An affirmative defense is something that the Δ is required to plead rather than the π

· Classic example is statute of limitations

Reply

· governed by FRCP 7

· notion is that we have moved from the complaint to the answer (response to the complaint)  - generally this is where we stop

· if there is a counterclaim in the answer though, the π will file a reply to that answer

· the reply is done for fairness reasons

· want the pleadings to guide the parties and the court as to what the lawsuit is going to look like

· in a counterclaim situation, the reply is required, but otherwise, it is at the court’s discretion as to whether a reply is required or permitted

· cases under the heightened pleading standard often require a reply (court’s discretion)

Identify these factors on an exam question dealing with forum non conveniens





Citizenship = Domicile                                                  Domicile = Residence + Intention to Remain











