Απόδειξη  (Evidence)

I. Relevancy, Probative Value, and 403 Dangers

A. FRE 401 Deff. Relevant Evidence/ FRE 402 Relevant Evidence Admissible, Irrelevant Not  

i. Issues for judge to decide

a. Is the item offered to prove a fact that is “of consequence” to the case

b. Does the evidence actually tend to prove (or disprove) the fact by making it more or less probable 

ii. “Of Consequence” means it is material to the resolution of the legal issue

iii. Use of reasonable generalizations, “whether a reasonable person might believe the probability of the truth of the consequential fact to be different if that person knew of the proffered evidence.” 

iv. Minimal Standard “Any Tendency” to make the existence of the fact more or less probable 

v. FRE 402 Requires that evidence must be relevant to be admitted at trial, all relevant evidence is admissible unless otherwise provided

B. FRE 403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

C. Basic Concepts

i. When brought up, judge must estimate the probative value, then weigh the 403 dangers, should only be excluded if the dangers substantially outweigh the probative value
ii. Measure of probative value is “the strength of the inferences that connect the evidentiary fact to the fact of consequence and then to an essential element on the case”

iii. Probative value means the degree to which the evidence will alter the probabilities of a fact of consequences and an essential element in the case 

iv. Judges can also decide the “need” for the evidence, and the “admissibility of other means of proof” (no other way to get similar evidence in) 

v. Unfair Prejudice: danger that the evidence might suggest an improper basis upon which the jury could decide the case, but not unfair simply because it is detrimental to a party’s case

vi. Confusion of the Issues: Focuses the jury’s attention too closely on a factual issue that is not central to the outcome of the case.  Called collateral, or a trivial connection to an essential element of the case 

vii. Misleading the Jury: May lead the jury to draw a mistaken inference.  

viii. If evidence is admitted over a 403 objection, then the losing party may request a FRE 105 limiting instruction

II. Foundation for Proof

A. FRE 601 General Rule of Competency

B. Basic Concepts

i. No person shall be denied the ability to testify solely because of their status or personal motives…except the judge or jury

ii. Facts that bear on competency will affect the weight of the witness’s testimony, not their ability to testify 

iii. 601 Notes state: can swear to tell the truth only, and not to god

iv. Physical or Mental conditions: (a) under 603, of a person can not take or comprehend an oath, the judge may disqualify that person from testifying,  (b) or under may not be able to satisfy the 602 personal knowledge requirement, (c) or lastly a 403 objection 

C. FRE 602 Lack of Personal Knowledge

D. Basic Concepts

i. Witness may not testify unless there is evidence sufficient to support a finding that the witness has personal knowledge…Evidence can be that person’s own testimony  

ii. Sufficient to Support a Finding: A reasonable jury could find that it is more probable than not that he witness has personal knowledge 

iii. Usually accomplished by asking the witness if they saw, heard, or perceived the events 

E. FRE 901 Requirement of Authentication or Identification

F. Interpretation 

i. FRE 901(a) a sufficient to support a finding standard that the matter in question is what its proponent claims (the exhibit must satisfy this for the judge to admit it)

ii. FRE 901(b) illustrations of kinds of foundation facts that would satisfy the rule

a. Ex: Written Documents, by testimony that identifies the author of the source of the document, typically using the signature, contents, or location of the document

b. Ex: Content, under 901(b)(4) a document can be identified by its contents alone, a D’s signature was authenticated by a X, even though X had never seen D’s handwriting, b/c of the references to things he could identify

c. Ex: Ancient Documents, under 901(b)(8), is good if it is over 20 years old, and in a place where it would likely be if authentic, 

d. Ex: Electronic Documents, no specific rule, use of reply button is good, or by content (see supra Ex: b), and electronic signatures themselves

e. Ex: In the case of a signature, under 901(b)(1) Person testifying that they saw a contract signed by person X (thus it is authenticated), and the jury or an expert can then compare the signature to a specimen also 901 authenticated

iii. You label it prior to trial, hand it to the opposing attorney, then ask to approach the witness, hand it to witness, have then authenticate it, then offer P’s Exhibit 7A into evidence as P’s Exhibit number 7A.  

iv. Real Evidence: tangible exhibit that played some role in the events that are in dispute 

v. Need a Readily Identifiable Characteristic or Chain of Custody

a. Chain of Custody: no real identifiable characteristics, can also show unchanged conditions, complete chain not always necessary under 901(a), 

vi. Demonstrative Evidence: an exhibit that reproduces the likeness of some tangible object, person, or scene that played some role in the events that are in dispute at trail (models, photos, computer simulated stuff and crap) 

vii. Demonstrative evidence must be fair, and accurate, b/c it has to assist the trier of fact

viii. Be aware of 403 dangers (gruesome photos, complex chats, computer simulated crap and stuff) 

ix. Recordings: cross between real and witness

a. Need a percipient witness: X can identify the recording is fair and accurate to what happened 

b. No percipient witness: “Silent Witness” authenticity depends on the scientific theory of the operation of the recording device, the qualifications of the operator, the conditions of the equipment, the unchanged condition of the recording, and a chain of custody to the courtroom (such things as x-ray machines) 

· Look for possible 901(b)(9) issues, ensure that the process or system produced an accurate result 

· Notes state: “This requirement of a showing authenticity or identity falls in the category of relevancy dependent upon fulfillment of a condition of fact and is governed by the procedure set forth in 104(b), (thus a narrow reading needing only proof of the exhibit’s identity, minimal chain of custody, but not its accuracy

G. FRE 902 Self-authentication

H. Basic Concepts

i. Documents that, on the basis of their appearance or self-evident content alone, are so likely to be authentic that evidence need be introduced to prove its authenticity 

a. 902(1), A state seal, or seal of any kind

b. 902(2) Domestic public documents not under seal

c. 902(4) Certified copies of public records

I. FRE 104 Preliminary Questions

J. Basic Concepts

i. FRE 104(a), all preliminary questions are to be decided by the court, under a preponderance of the evidence standard

a. Judge must be persuaded that it is more likely than not that the preliminary fact is true (here is the judge, and nobody but da judge, and is the higher standard)

b. Judge may take credibility of a witness into account, other information that would not be admissible under the rules

c. Judge either admits or rejects the evidence, jury not involved

ii. FRE 104(b), a sufficiency of the evidence standard, (but apply if a reasonable jury could find that it is more probable than not that he witness has personal knowledge) and is the lower standard, and judge can consider only evidence admissible to the jury (thus witnesses credibility is out) 

a. Judge either admits or reject the evidence 

b. If a judge finds that there is evidence sufficient to support a finding of preliminary fact, the judge may instruct the jury that it first must decide the preliminary question, and must decide it favorably before considering the offered item of evidence (only after opponent contests the truth of the preliminary fact) 

c. Ex: To prove that X knew the dangers of candy.  The preliminary fact question is when did X get the document.  To be relevant, document must have been received prior to 1968, P offered testimony that document was found with other letters dated prior to 1968.  Jury should have gotten a instruction that, if it found X got the document prior to 1968, jury could consider it as evidence that X had knowledge; if jury finds it got letter after 1968, the letter is irrelevant to question of liability 

III. Character and Propensity Rules

A. FRE 404 Character Evidence Not Admissible To Prove Conduct; Exceptions; Other Crimes

B. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except: (No Go in Civil Ct)

i. 404(a)(1) and (2) Evidence of Accused/Victim: Defense may offer character evidence, but opens the door for prosecution to rebut such evidence 

ii. Prosecution may respond to evidence of victims bad character with evidence of accused bad behavior  

iii. Must be about the same character trait and trait must be pertinent to the case

iv. Under 404(a)(2) Prosecution may introduce character evidence of a homicide victim’s character for peacefulness if the Defendant has suggested that the victim was the first aggressor  

v. 404(a)(3) Character of a Witness: May introduce evidence that undermines or supports a witness’s character for truthfulness 

vi. 404(b) Other Crimes, Wrongs, Acts: Evidence of other crimes not admissible to prove the character of a person in order to show action in conformity therewith but permissible to show

1. proof of motive, opportunity, intent, preparation, plan

2. knowledge, identity, absence of mistake/accident, 

3. the prosecution in a criminal case shall provide reasonable notice in advance of trial, of the general nature of any such evidence it intends to introduce at trial 

C. FRE 405 Methods of Proving Character

i. Reputation or Opinion: in every case where evidence of character is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion

ii. Specific actions my also be testified to

iii. Character traits are also permitted to be testified upon 

iv. If a character witness offers opinion testimony, the opposing party may ask the witness on cross about specific acts, arrests, or convictions committed by the subject of the character testimony, but only to impeach the testimony of the witness…

v. 405(b) In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct

D. Evidence of Specific (Bad) Acts not offered to prove character: 404(b), make sure to convince the court that the evidence is offered for anything other than character

i. Three things needed for noncharacter purposes of specific acts

1. Convince the judge that there is a legitimate noncharacter purpose for the evidence

2. Satisfy the preliminary fact standard with respect to the culpable involvement of the person who allegedly committed  the act

3. Respond to a 403 objection 

ii. need proof that person committed the act, if in doubt, court should use 104(b) (evidence sufficient to support a finding) to decide of the person was culpably involved

iii. Anticoincidence theory of relevance: if specific acts are sufficiently numerous and similar to the crime charged, “coincidence” or “randomness” is unlikely to explain their occurrence  

E. Evidence of sexual assault and child molestation 

F. FRE 413, 414, 415

i. Basically, when a person is accused of a sexual assault, child molestation, evidence of the defendant’s commission of another offense is in, even if it didn’t result in a conviction or a criminal charge

ii. If issue of culpably involved or not is a 104(b) (evidence sufficient to support a finding) question 

G. FRE 412 Sex Offense Cases; Relevance of Alleged Victim's Past Sexual Behavior or Alleged Sexual Predisposition

i. 412(a) and (b)(1) prohibit a criminal defendant from introducing such evidence unless it is 

1. Specific instances of sexual behavior with a third person offered to show the source of semen…

2. Specific instances of sexual behavior with the defendant offered to show consent

3. Constitutionally required evidence (refer to due process and confrontation clause)

ii. In a civil suit, evidence of an alleged victim’s sexual predisposition or behavior is admissible only if it satisfies the 412(b)(2) reverse 403 balancing test, talking into account both prejudice to a party and harm to the alleged victim 

iii. Sexual behavior held to mean “all activities that involve actual physical conduct or that imply sexual intercourse or conduct

iv. Sexual predisposition means “evidence that does not directly refer to sexual activities or thoughts but that the proponent believes may have a sexual connotation for the factfinder (Ex. mode of dress, speech, or lifestyle)

v. Hostile Work Environment: 412 covers these types of cases, so evidence that victim welcomed/encouraged the environment are inadmissible 

H. FRE 406 Habit and Routine

i. Used as evidence that shows action on a particular occasion

ii. Habit is morally neutral (beware of a possible character trait) 

iii. Needs to be enough evidence to establish a habit or routine

IV. Other Relevance Rules

A. FRE 407 Subsequent Remedial Measures

i. If a person takes steps to alter a condition or object that caused an injury so as to make future injury less likely, it can no be used to prove their negligence, defect, or liability
ii. Must occur after the accident/event

iii. May be admissible to show ownership, control, feasibility, or to impeach the credibility of a witness

B. FRE 408, 409, 411

i. FRE 498 Compromise and offers: are not admissible to prove liability for on invalidity of the claim

ii. FRE 409 Payment of medical and similar expense: also can not be used to prove liability for the injury

iii. FRE 411 Liability Insurance: Evidence that a person was(n’t) insured is not admissible to the issue of negligence, or wrongful action  

C. FRE 410 Inadmissibility of Pleas, Plea Discussions, and Related Statements

i. Withdraw of a guilty plea, a plea of no contest, or anything related to the consideration of a plea are not admissible against Defendant as an admission of guilt (consider from defendant’s perspective, if D believe they are engaged in a plea discussion, and belief is objectively reasonable, rule applies) 

ii. Seeking dismissal of charges against a third person or a person seeking leniency in the charging decision w/o suggestion a possibility of pleading guilty are outside the scope of 410(4) and are admissible 

iii. Defendant may wave their 410 exclusionary mandate w/ regard to impeachment of statements made in the process of plea negotiation  

D. Similar Happenings/Nonhappenings 

i. No specific federal rule

ii. Ask is it relevant, do any exclusionary rules apply (hearsay, character evidence 404) 

iii. Courts require a strong showing of similar conditions, except when the similar happenings are offered to show notice 

E. Doctrine of Curative Admissibility

i. No specific federal rule

ii. In limited situations, courts will permit parties to introduce otherwise inadmissible evidence to respond to an opponent’s inadmissible evidence 

iii. Usually only when a timely objection would not cure the harm caused by the opponent 

V. Impeachment and Rehabilitation of Witnesses

A. FRE 608 Evidence of Character and Conduct of Witness

i. 608(a) Credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, subject to:

a. Evidence may refer only to character for truthfulness or untruthfulness

b. Evidence of truthful character is admissible only after he character of the witness for truthfulness has been attacked by opinion or reputation testimony or otherwise 

ii. impeach and rehabilitation are usually done with extrinsic evidence, or other witnesses

iii. 608(b) Specific Instances: may be used for the purpose of attacking or supporting the witness’ [credibility] character for truthfulness, other than the conviction of a crime (rule 609) may not be proved by extrinsic evidence. 

a. 608(b)(1) allows the impeachment and rehabilitation of witnesses with questions about specific acts that show character for truthfulness, or 403 objections

b. Example: if you ask about a person’s job application, in good faith believing that they lied on it, and the witness states they didn’t (all of this to show that the witness is a big fat liar), you can’t introduce the application and show witness did lie

iv. Specific instances must relate to character for truthfulness 

v. Must have good faith in believing that the act questioned about actually occurred  (could be a previous arrest or some hearsay obtained during investigation of the case)

B. FRE 609 Impeachment by Evidence of Crime of Conviction

i. 609(a) permits impeachment of two types of convictions

1. Convictions for a serious crime (felonies) (subject to balancing test)

2. Convictions of crimes of dishonesty and false statement (automatic in) 

ii. Again, offered to show untruthfulness of a testifying witness, or a criminal defendant

iii. For criminal defendants, reverse 403 used to balance use of previous criminal convictions (thus, it is more likely to get conviction in to impeach truthfulness against witnesses who are not criminal defendants) 

iv. 609(b) Time Limit: A conviction is not admissible if 10 years or more has passed since the date of conviction or release of the witness from confinement (whichever is the later), unless the court decides to let it in

v. if outside of 10 years, use the 403 reverse balancing test

C. FRE 613 Impeachment and Rehabilitation with a Witness’s Prior Statements

i. 613(a) Examiner does not have to disclose the contents of a prior inconsistent statement to the witness before asking whether the witness made the statement 

ii. 613(b) extrinsic evidence of inconsistent statements are admissible, but

a. witness must have the opportunity to explain the statement

b. the opposing party must have an opportunity to explore the inconsistency with the witness 

iii. When the inconsistent statement involves to an issue of the lawsuit, jury may take the inconsistent statement for more than purely impeachment purposes, but usually survive a 403 objection 

iv. Loss of memory: courts split, some holding that loss of memory to a prior statement makes the testimony inconsistent, other courts hold that the testimony of a witness’ loss of memory and a prior statement are not inconsistent 

D. Prior Consistent Statements offered to rebut an express or implied charge of recent fabrication or improper influence are admissible for their truth pursuant to FRE 801(d)(1)(B) as long as the statements were made before the motive to fabricate arose, and only good for nonhearsay purposes

VI. Hearsay Rule

A. General Rules of Exclusion and the Definition of Hearsay

i. hearsay can not be admitted, unless that is an exception for the specific type of hearsay

a. statement is oral, written, or nonverbal conduct intended by the person as an assertion (pointing to someone when asked who done it, but a captain examining a ship then sailing on it is not hearsay[sailing on ship is non-assertive]) 

b. declarant is person who makes the statement

1. So speed guns and dogs have no hearsay problems 

c. “Hearsay” = is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

B. Three Types of Hearsay

i. Common Law

a. perception, memory, narration, sincerity, honesty 

b. ex: Y testifies, “I heard X say (and X is not the defendant) that she saw X start the fire.”

ii. Co-Operative

a. Can a reasonable person infer the matters being asserted

b. ex: Y testifies, 

iii. Direct

a. take contest for itself

b. ex: Y testifies that when he asked B if there was anything in the refrigerator, B replied, “Elvis has left the building.”

1. What is important is that it can not be considered hearsay b/c it does not directly answer the question

2. It can not be offered to prove content, that there is nothing in the refrigerator, (prove the truth of the matter asserted), only that B spoke some words or that B was in the room (D testifies he head B speaking as he was outside the door)

3. This also included warnings, orders, and the like…(not trying to show the information in the statement is accurate or truthful, but to show notice)

4. Questions are not hearsay, as they do not assert anything  

5. Some words are legally operative, so not hearsay, (this is a gift, I do, etc.) Other words associated with an act (giving money while saying, “this is to pay for the drunken monkeys”) are not hearsay, res gestae
6. Notes and Maps: With these, think of what the content of the notes or maps, if they are offered to prove the contents, (ex: that X does live at 123 Street, or map of a bank safe is accurate) then out, but to prove a connection, or preparation, then in

C. FRE 801/802

D. Elaboration of the 801/802

E. Hearsay Exemptions 

F. FRE 801(d)(1) and (2)  (apply a 104(a) preponderance of the evidence standard) 

1. FRE 801(d)(1) Prior Statements by Witness: allow for a testifying witness to bring in some of their prior out of court statements if 
a. Out of court declarant is testifying at trial

b. The declarant is subject to cross examination concerning the statement 

2. FRE 801(d)(1)(A) Prior Inconsistent Statements

a. The contents of the statement are inconsistent with testimony given at trial

i. inconsistent statements may include: evasive answers, silence, or loss of memory 

b. The statement was made under oath subject to the penalty of perjury

c. The statement was made at rail, hearing, other proceeding, or in a deposition 

i. lineups are included as other proceedings

d. Limitations of 801(d)(1)(A)

i. must be a prior statement that was under oath and subject to cross 

ii. such statements can be used for their truth under above circumstances 

3. FRE 801(d)(1)(B) Prior Consistent Statements

a. The contents of the statement are consistent with testimony give at trial

b. The statement is offered to rebut a charge of recent fabrication or improper influence or motive 

i. only apples when the credibility of the testifying witness has been attacked

ii. only statements made prior to motive to fabricate are admissible 

4. FRE 801(d)(1)(C) Prior Statements of Identification

a. The statement is one of identification of  a person

b. The statement was made after the declarant perceived that person 

c. Guidelines

i. no oath is needed

ii. included lineups , physical descriptions

5. FRE 801(d)(2) Admission by Party-Opponent

a. The statement is offered against a party

6. FRE 801(d)(2)(A) A Party’s Own Statement

a. the statement is made by a party

b. the statement is offered against that party

i. need not be against interest when statement was made

ii. can only be used against the party who made the statement, not against co-defendants (to avoid, mute the parts mentioning other co-defendants) 

7. FRE 801(d)(2)(B) Adoptive Admissions

a. The statement has been made

b. The party has done something to manifest adoption of it or show belief in its truth

c. The statement is offered against the party

d. Guidelines

i. no limit on who makes the statement, party just needs to adopt it

ii. include both verbal and nonverbal adoption

iii. if silence, just must be convinced that under 104(a) the person adopted the statement and heard the statement

8. FRE 801(d)(2)(C) Statement made by a Person Authorized by a Party 

a. Statement concerns a subject

b. The statement was made by someone whom a party authorized to make a statement concerning that subject

c. The statement is offered against that party 

d. Guidelines

i. Evidence independent of hearsay statement is also needed to prove party was authorized

ii. Use 104(a) (apply a 104(a) preponderance of the evidence standard)
9. FRE 801(d)(2)(D) Admissions by Agents, Servants, and Employees

a. The declarant is an agent or servant (employee) of the party

b. The statement was made during this relationship

c. The statement concerns a matter within the scope of the agency or employment

d. The statement is offered against the party 

e. Guidelines

i. no requirement that the declarant had specific authority to speak

ii. no requirement that the statement be within the scope of the agent’s duties 

iii. Evidence independent of hearsay statement is also needed to prove party was authorized

iv. Use 104(a) (apply a 104(a) preponderance of the evidence standard)
10. FRE 801(d)(2)(E) Co-Conspirators’ Admissions

a. The declarant and the party against whom the statement is offered were both members of the same conspiracy

b. The statement was made during the course of the conspiracy

c. The statement was made in furtherance of the conspiracy 

d. Guidelines

iii. Must show that the conspiracy exists

iv. Statements made after arrest for concealment purposes do not qualify under this rule

v. But things in said furtherance of an objective, such as not getting caught, are admissible 

vi. Again, use 104(a) (apply a 104(a) preponderance of the evidence standard)
G. Hearsay Exceptions Not Requiring the Unavailability of the Declarant

1. FRE 803/804 in General

a. The declarant is a witness, and thus firsthand knowledge is needed

b. When an 801(d)(2)(C),(D), or (E) statement has been admitted, credibility of the declarant may be attacked, if the declarant has testified as a witness

c. Use 104(a) (apply a 104(a) preponderance of the evidence standard)
2. FRE 803(1) Present Sense Impression

a. The occurrence of an event or condition

b. The contents of the statement describe or explain the event or condition

c. The declarant made the statement while perceiving the event or condition, or immediately thereafter 

d. Guidelines

i. Statement is likely spontaneous, and not premeditated 

ii. Must be as event is occurring, but 15min is the maximum 

iii. Judge can use the statement itself to determine admissibility under 104(a)

3. FRE 803(2) Excited Utterances

a. The occurrence of a startling event or condition

b. The contents of the statement relate to a startling event or condition

c. The statement was made by the declarant while under stress of excitement

d. The stress of excitement was caused by the startling event or condition

e. Guidelines

i. Must be made while under the stress of excitement

ii. Considerations such as age, nature of event, lapse of time all play into determining whether the declarant was under stress when the statement was made

iii. Again, a 15 min maximum 

iv. Judge can use the statement itself to determine admissibility under 104(a)

4. FRE 803(3) State-of-Mind Declarations

a. The contents of the statement must express the declarant’s currently existing state of mind at the time of the statement

b. State of mind may include emotion, sensation, physical condition, intent, plan, motive, design, mental feelings, pain, and bodily health

c. State of mind of memory or belief may not be used to prove the fact remembered or believed unless it relates to the declarant’s will 

d. Guidelines

i. Judge can use the statement itself to determine admissibility under 104(a)

ii. Can be used to prove a declarant’s then existing state of mind, but not to prove the fact remembered or believed, unless relating to a will

A. ex: The statement, “I think my breaks are bad” may be used to prove state of mind (notice) but not to prove that the break were themselves bad

B. ex: But the statement, “I think James is the coolest and I want him to inherit all of my estate, so I left the whole shebang to him” can be used to prove both the state of mind and the terms of the will

iii. Circumstantial State of Mind: declarant saying, “I think that X is a vile person who has done me great harm” it is not a direct statement to the declarant’s state of mind, but can be used to infer declarant’s state of mind 

iv. Future Conduct: Mary saying on Monday, “I plan on leaving for Pakistan on Tuesday” can be used to show she had the same intent on Tuesday and that she acted on that on it

A. Can’t use a statement that included a past belief, “I believer that John stole all of my money last year” or “I am angry at John because he stole all of my money last year” are out because of perception and memory hearsay dangers exist

B. Ex: “I plan on driving with Gwen to the where the butterflies fill the room” in inadmissible to show Gwen’s intent, but admissible to show declarant’s intent

C. Ex: “I plan on staying home to study evidence unless Gwen calls me and asks me to go to where the butterflies fill the room with her” is admissible to show Gwen’s intent as well as declarant’s intent because in only relies on declarant’s intent 

5. FRE 803(4) Statement of Medical Diagnosis

a. The statement must describe medical history, past r present symptoms, pain, sensations, or the inception or the general cause or external sources of symptoms

b. A statement about the cause of source must be reasonable pertinent to diagnosis or treatment

c. The statement must be made for the purpose of medical diagnosis or treatment

d. Guidelines

i. Some overlap with state of mind exception, admissible despite the fact that all hearsay dangers exist, medical diagnosis taken in preparation of litigation is also admissible 

ii. Includes both “The thermometer says I have a 102 temperature” and “I had a runny nose yesterday, I coughed all night long”  

iii. Declarant does not have to be the patient, could be friends, family, nurses…

iv. Includes statements such as “I was hit from behind while sitting in my car” to prove the truth of matters they assert as long as they are reasonable pertinent to diagnosis or treatment 

v. Split as to young children identifying an abuser, some let it in, others say there are hearsay problems 

6. FRE 803(5) Past Recollections Recorded 

a. The declarant is testifying as a witness

b. The statement is in the form of a memorandum or record

c. The Statement concerns a matter about which the witness cannot remember sufficiently to testify fully and accurately

d. The witness once had personal knowledge or the mater

e. The statement was made or adopted when the matter was fresh in the witness’s memory

f. The statement correctly reflects the witness’s knowledge 

g. Guidelines

i. Declarant must be a witness with failed memory 

ii. Declarant can adopt the statement, but has to be fresh in witness’s mind

iii. Some evidence that the statement is correct, sincere and accurate 

iv. Can only be read to the jury, not admitted as an exhibit

v. If hearsay w/in hearsay, then need an exception for each 

h. Impact of 612

i. Any statement used to refresh (or prepare a witness for the stand) must also     be given to the opposing party

ii. But refresh is different, can hand the paper to a witness and have them use it to refresh their memory  

7. FRE 803(6) Business Records

a. The statement is in written or recorded form

b. The record concerns acts, events, conditions, opinions, or diagnoses

c. The record was made at or near the time of the matter recorded

d. The source f the information had personal knowledge of the matter

e. The record was kept in the course of a regular business activity

f. It was the regular practice of the business activity to make the record

g. Guidelines

i. Very broad, most stuff can get in, but student notes wouldn’t 

ii. Original source must have personal knowledge and made near the time the source observed the material 

iii. Must be kept in the course of regular business activity

iv. Witness must be able to explain the record-keeping procedures of the business organization, personal knowledge if the specific records at issue is not required 

v. Judge may exclude a record if “the source of information or method or circumstances of preparation indicate lack of trustworthiness,” opponent must prove untrustworthiness 

vi. Cannot include a statement made by a person who has not business duty to make the out-of-court statement, but if there is another hearsay exception to the statement, then it can be included in the business record 

8. FRE 803(8) Public Records and Reports

a. The statement is in the form of a record or report from a public office or agency

b. The contents of the record involve:

· The activities of that office or agency

· Matters observed and reported pursuant to a duty imposed by law, but not matters observed by police or law enforcement in criminal cases

· Factual findings resulting from an investigation authorized by law, but not against the defendant in a criminal case 

c. Guidelines

i. A person with knowledge of the contents of the proffered public record is not required to lay  this foundation and some public records can satisfy the foundational requirement with it’s contents alone

ii. Minimal foundation requirement for (B)

iii. Judge may exclude a record if “the source of information or method or circumstances of preparation indicate lack of trustworthiness,” opponent must prove untrustworthiness

iv. Oates Case: Any officer or employee of a government agency which has law enforcement responsibilities counts as “other law enforcement personnel”, but that chemist’s notes could not be included b/c there is no chance of confrontation 

v. Under 803(8)(B), the prosecution may not admit reports of matters observed by  police or law enforcement officials against criminal defendants, but this may not apply to records of public officers not engaged in the investigation or prosecution of individual criminal cases, not to routine and regular records kept by police 

vi. Under 803(8)(C), do not need hearsay exception for every hearsay statement, but hearsay statements must survive a 703 balancing test, and the statements may only be used to evaluate the basis for the investigation’s findings, not for their truth 

vii. Under 803(8)(C), decisions made by a judge in a civil, criminal case are not admissible b/c the judges are not investigators, but JAG judges count as investigators 

9. FRE 803(22) Judgment of Previous Conviction

a. The judgment must follow a criminal trial or guilty plea

b. The judgment must be for a crime punishable by death or more that one year’s imprisonment

c. The judgment must be offered to prove the truth of a fact essential to the judgment

d. A judgment offered against a criminal defendant must be a judgment entered against the defendant, unless it is offered only for impeachment 

e. Guidelines

i. Conviction of a felony is reliable proof of the facts essential to sustain the judgment because of the high standard of proof necessary for a conviction 

H. Hearsay Exceptions Requiring the Unavailability of the Declarant

I. FRE 804 Hearsay Exceptions; Declarant Unavailable

1. FRE 804(a) Grounds for Finding Unavailability

a. 804(a)(1) Ruling of the court on grounds of privilege

b. 804(a)(2) Witness persist in refusing to testify concerning the subject matter of the declarant’s statement despite order from court to do so

c. 804(a)(3),(4) Lack of memory on the subject, unavailable due to death or then existing physical or mental illness 

d. 804(a)(5) Absent from hearing and proponent has been unable to procure the declarant’s attendance 

e. Guidelines

i. To be decided by judge under a 104(a) (apply a 104(a) preponderance of the evidence standard) 
ii. Under 804(a)(5), representation of counsel have been held sufficient to establish the absence of unavailability of a witnesses as long as good faith efforts were made to secure the witness 

· If government has the address of a foreign witness, they must make some attempt to contact them, offer to pay airfare is reasonable, can get persons in jail

iii. If a witness in unable to testify or refuses to b/c of the proponent, the witness can not be found to be unavailable 

2. FRE 804(b) Following not excluded by hearsay rules if the declarant in an unavailable witness
3. FRE 804(b)(1) Former Testimony 

a. The statement must be in the form of testimony given at a hearing or in a deposition

b. In a criminal case, the party against whom the statement is being offered must have had an opportunity and similar motive to develop the testimony at the prior hearing or deposition by a direct, cross or redirect examination

c. In a civil case, either the party against whom the statement is being offered, or a predecessor in interest to that party, must have had an opportunity and similar motive to develop the testimony at the prior hearing or deposition by direct, cross or redirect examination 

d. Guidelines

i. In a current criminal action, only the criminal defendant against whom the former testimony is currently being offered, and not some third person, must be the one who had the earlier opportunity to develop the former testimony, regardless whether the former proceeding was civil or criminal

ii. In a current civil action, either party against whom the former testimony is being offered or a predecessor in interest to that party must be the one who had the earlier opportunity and motive to develop the former testimony in either a civil or criminal proceeding 

iii. Usually an opportunity to cross satisfies 

iv. No need for the party offering the must have been a party to the original proceeding in which the testimony was given

v. Predecessor in Interest:

A. Some court hold this narrowly: only include relationships in which individuals stand in privity to each other in some traditional property or contract law sense 

B. Most courts hold liberally: any party to an earlier proceeding who had similar motive to develop the testimony fully is a predecessor in interest 

4. FRE 804(b)(2) Dying Declarations

a. The statement concerns the cause or circumstances of what the declarant believes is impending death

b. The statement is made while the declarant believes death to be imminent

c. The statement is offered in a homicide prosecution or civil case 

d. Guidelines

i. Includes cause or circumstances, identification of perpetrator and description of accidents

ii. Imminent death = the lack of hope of recovery: “a settled hopeless expectation that death is near at hand and what is said must have been spoke in the hush of its impending presence” 

5. FRE 804(b)(3) Declarations Against Interest

a. The content of the statement, at the time the statement was made was 

· Against the pecuniary or proprietary interest of the declarant

· Could subject the declarant to civil or criminal liability 

· Could render invalid a claim held by the declarant 

b. The statement was against any of the above interests of the declarant to an extent great enough such that a reasonable person, in declarant’s position, would not have made such a statement unless it was true

c. If the statement exposes the declarant to criminal liability and is offered to exculpate the accused, evidence of corroborating circumstances that clearly indicate the trustworthiness of the statement must be offered 

d. Guidelines

i. Based off the content of the statement, declarant’s motives and situation should also be considered

ii. Offered to prove the truth of the matter they assert

iii. Applies only to statement that a person knows or should know are against interest

iv. Apply an objective reasonable person standard to determine if the declarant knew the statement is against interest

v. Mixed Motive Statements: a statements pose the threat of ulterior self-interested motive, judge may hold such statements as not against interest

A. Ex: Son’s self-inculpating statement offered to exculpate his mother on drug charges weighted against admissibility due to motive to lie inherent in the mother-son relationship 

vi.  Can’t use X’s against interest statement against Y under 804(b)(3)  

6. FRE 804(b)(4) Statements of Personal or Family History

a. Content must concern the declarant’s own personal or family history

b. The statement concerns the personal or family history of one to whom the declarant is related or was intimately associated 

7. FRE 804(b)(6) Forfeiture by Wrongdoing 

a. Statement must be made by a declarant who was a witness or a potential witness against a party

b. Statement must be offered against that party

c. That party must have engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness or potential witness 

d. Guidelines

i. 403 Dangers exist

ii. A specific finding in needed to show that party acted with the intention of making the declarant unavailable as a witness

iii. Can’t be used against X (a co-conspirator) when Y (anther co-conspirator) made the declarant unavailable 

iv. Some courts held a 104(c) or evidentiary hearing in necessary to prove the defendant did procure the unavailability of the declarant 

J. FRE 807 The Residual Exception

a. Statement must have circumstantial guarantees of trustworthiness

b. These guarantees should be “equivalent” to the exceptions in the Rules 803 and 804

c. Statement is offered to prove a material fact

d. Statement is more probative on the point for which it is offered that nay other evidence that can be secured thought reasonable efforts

e. Admission will serve the general purposes of the rules and the interests of justice

f. Notice is given to the opponent

g. Guidelines

i. Look for factors that show trustworthiness under the circumstances

ii. Must be more probative that other available evidence, typically b/c the hearsay declarant is unavailable 

iii. Notice is necessary to prove opponent the opportunity to argue against admissibility 

K. Hearsay and the Confrontation Clause

a. Maddox: Dying Declarations are acceptable hearsay statements compared to confrontation issues 

b. Pointer: Where defendant was not represented at preliminary hearing, testimony of an unavailable witness is inadmissible

c. Douglas: Witness won’t answer questions, their prior statement being read was a violation of the confrontation clause b/c witness never adopted the statement as their own, jury likely to use the statement as evidence, not just to refresh the witness

d. Evens: Cellmate of a co-conspirator hears co-conspirator brag about crime, included as part of the concealment phase, and b/c of indicia of reliability

i. Indicia of Reliability

A. Ambiguous

B. Personal knowledge

C. No memory problems

D. No reason to misrepresent

E. Spontaneous, against penal interest 

e. Owens: Officer hit in head, can’t remember who did it, then remembers, but has no basis for his recollection, in b/c officer is on the stand and available for cross 

f. 803(1)-(6), admissible compared to confrontation clause (Firmly rooted)

g. 804(b)(1)-(3), can proponent show a good faith effort to get declarant

i. If yes: than admissible

ii. If no: do indicia of reliability exist to declarant’s statement (if no, inadmissible)

VII. Best Evidence Rules

A. FRE 1001 Definitions

1. Photographs include all stills, X-rays, video tapes, electronic recording 

2. Original is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original"

3. Duplicate is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original

B. FRE 1002 Requirement of the Original 

1. Use the original unless otherwise provided for in other rules

C. FRE 1003 Admissibility of Duplicates

1. A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original

D. FRE 1004 Admissibility of Other Evidence of Contents

1. Original not required if

a. Originals are lost or destroyed, unless proponent lost or destroyed the originals 

b. No original can be obtained

c. Original in possession of opponent, and party fails to produce it at hearing

d. The writing or recording is not closely related to a controlling issue 

E. FRE 1005 Public Records

1. A copy of a government original can be used of certified in accordance to 902 or a witness who has compared it to the original

F. FRE 1006 Summaries

1. The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court

G. FRE 1007 Testimony or Written Admission of Party

1. Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the nonproduction of the original

H. FRE 1008 Function of Court and Jury

1. If admissibility of other evidence of contents of writing and such, depends upon the fulfillment of a condition of fact, for court to decide under 104

2. But when an issue is raised such as below, then goes to trier of fact

a. whether the asserted writing ever existed

b. whether another writing, recording, or photograph produced at the trial is the original

c. whether other evidence of contents correctly reflects the contents

VIII. Lay Opinions and Expert Witnesses

A. FRE 701 Opinion Testimony by Lay Witnesses

1. Opinions must be

a. rationally based on the perception of the witness

b. helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue

c. not based on scientific, technical or other specialized knowledge within scope of 702

2. Can testify to conclusion, and car speeds (b/c we believe that most people can judge speed accurately to some extent) and intoxication (same rationale) 

B. FRE 702 Expert Witnesses

1. If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if

a. the testimony is based upon sufficient facts or data

b. the testimony is the product of reliable principles and methods

c. the witness has applied the principles and methods reliably to the facts of the case

2. Judge decides if the person qualifies as an expert or not

3. Evidence must survive a 403 objection, thus have enough probative value to warrant admission but no mislead the jury such as to warrant inadmissibility  

C. Daubert and Kumho Tire
1. Under Daubert
a. standards must be applied to new scientific methods to avoid junk science

2. Under Kumho Tire
a. Look for these factors to determine admission 

i. Whether a “theory or technique can be (and has been) tested”

ii. Whether it has “been subjected to peer review and publication”

iii. Whether, in respect to a particular technique, there is a high “known or potential rate of error” and whether there are “standards controlling the techniques’ operation”

iv. Whether the theory or technique enjoys “general acceptance” within a “relevant scientific community” 

D. FRE 705 Disclosure of Facts or Data Underlying Expert Opinion 

1. The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination

2. Expert has to disclose underlying facts on cross

3. Expert can no longer call another expert up, have them verify the results

a. Ex: Expert on the stand, “I got this result, called my buddy James, asked him if he thought this was right, and he agreed” 

E. FRE 704

F. Varieties of Scientific Evidence and Expert Testimony

IX. Burdens 

