PROPERTY OUTLINE
FAVRE-SPRING 2003
Acquiring and transferring title, and the degree to which we allow the controlling or limiting the use of property ( two major issues of this course.

What makes a good property rule? Public Policy, Economic consequence, Ease of implementation, Understandability
Possession: Dominion and Control( physical custody and an intention to exclude others from the item.
· Adverse: a means to acquire title to land through obvious occupancy of the land, while claiming ownership for the period of years set by the law of the state where the property exists.

· Constructive: not in actual physical possession, but a right to possession (a key to a safe deposit box)

· Hostile: occupancy of a piece of real property coupled with a claim of ownership (which may be implied by actions, such as putting in a fence) over anyone, including the holder of recorded title. It may be an element of gaining title through long-term adverse possession or claiming real estate which has no known owner

· Notorious: occupation of real property or holding personal property in a way which anyone can observe is as if the person is the owner.

· Peaceable: in real estate, holding property without any adverse claim to possession or title by another.
Title: the means whereby the owner of lands has the just possession of his property.  The union of all the elements which constitute ownership.  The right to or ownership in land. – Black’s
GENERAL DEFINITIONS:
· Trespass on the case: tortuous interference with property. 
· Action on the case: usually a later consequence of a wrongful act

· Ejectment: a lawsuit brought to remove a party who is occupying real property, it is against someone who has tried to claim title to the property (as opposed to a non-paying tenant)

· Self help: engaging in the activity to give you the result that would’ve been brought about by lawsuit
· Replevin: An action for the repossession of personal property wrongfully taken or detained by the ∆, whereby the ¶ gives security for and holds the property until the court decides who owns it, or a writ obtained from a court authorizing the retaking of personal property wrongfully taken or detained. –Black’s

· Trover: A common law action for the recovery of damages for the conversion of personal property, the damages generally being measure by the value of the property. –Black’s
· Declaratory judgment: a judgment of a court which determines the rights of parties without ordering anything be done or awarding damages.

· specific performance: the right of a party to a contract to demand that the defendant (the party who it is claimed breached the contract) be ordered in the judgment to perform the contract. Specific performance may be ordered instead of (or in addition to) a judgment for money if the contract can still be performed and money cannot sufficiently reward the plaintiff. Example: when a defendant was to deliver some unique item such as an art- work and did not, a judge may order the defendant to actually deliver the artwork.

· Rescission: An equitable action to cancel a contract (and many times to be put back into the position as if the contract had not existed)
· Harold Demsetz, Toward a Theory of Property Rights: Economic school: way to understand and predict the law is to do an economic analysis.  The best laws produce the best economic outcomes. 
· Externalities: Effects of a decision that fall on another and are thus not considered by X. Only remedy for excessively costly externalities before ecological laws was tort law: nuisance. 
· Internalities: When the cost of an externality becomes too excessive, then both parties agree to share the cost (i.e. more expensive products for less toxic waste in environment) and the externality becomes internalized.
· Tragedy of Commons: Communal property results in great externalities and generally doesn’t take into account the effects of decisions on future generations. Tend to not work because of the high costs of negotiating and policing (would only work in a Eutopian community where these costs are 0)
ORIGINAL TITLE
I. FIRST POSSESSION
A. ACQUISITION OF PROPERTY BY DISCOVERY
1. “The sighting or finding of hitherto unknown or uncharted territory; it is frequently accompanied by a landing and the symbolic taking of possession…subsequently perfected, within a reasonable time, by settling and making an effective occupation.” 
2. Ethnocentric European rule of law: applied to res nullis or terra nullis, except in situations where “savages” and “heathens” occupied the land, confined to countries “then unknown to all Christian people.”
a. Discovery gave title to the government by whose subjects, or by whose authority, it was made, against all other European governments, which title might be consummated by possession.
3. prior in time: one party asserts that they have a better right to title of property because they had possession first

4. chain of title: the succession of title ownership to real property from the present owner back to the original owner at some distant time; a recorded transfer of a conveyance of title to real property.
i. Chain of title claims in Johnson v M’Intosh: 

ii. ∆’s claim: King( States/ Colonies ( Private individual
iii. ¶’s claim: Indian Chief ( Private Individual ( Private Individual.
5. Possession v Occupant: Occupancy is a fact, you’re there or you’re not/ Possession is a precursor to title, the extent of occupancy.
6. Issue in Johnson v M’Intosh: Will the court of the US allow recognize and protect title to land which originated from an Indian tribe which was in prior peaceful possession of the land or is the Court required to recognize the states and US government as the only entity capable of issuing initial title to real property in the borders of the country based upon the theory of discovery & title by long use?
a. Ruling: First in time did not apply to Native Americans or other indigenous people because they were not European.

B. ACQUISITION BY CONQUEST
1. “The taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror”

C. ACQUISITION BY CAPTURE
1. Wild Animals: 
a. If an animal is killed, captured or mortally wounded, there doesn’t seem to be any discrepancy about who has title, it is clearly the killer or wounder.  
b. If an animal is still alive but being pursued or is caught in some sort of trap, but not confined, it seems that the courts evaluate several different factors: whether the ¶ was hunting for sport or sustenance, what the likelihood is that the ¶ would’ve caught the animal if not for the intervention of the other party, what is the general custom used in terms of the practice of hunting such an animal (it seems that custom is accepted more when the ¶ is hunting for his livelihood), and does the court want to encourage the activity that allowing the ∆’s actions would discourage. 
2. If a reasonable person would know under the circumstances that an animal that has come into their possession is owned by another, then they can not be awarded title because of dominion and control (unless adversely).

3. Possession in Pierson v Post: measured factually by dominion and control. Dissent wants to add into the rule of possession a reasonable prospect of dominion and control.

4. Ghen v Rich: Here custom is protected more than in Pierson because the law places a greater weight on the protection of an industry custom than a sporting custom.

a. Industry decisions have the potential to affect all of society, yet an arbitrary rule to protect the industry isn’t likely to “disturb the general understanding of mankind.” (No worry about slippery slope because of the narrow application.)

5. Animals crossing over land: a property owner doesn’t have any possessory interest in such an animal (no ratione soli)

a. The state can not own wildlife, they can limit your access to resources and full regulatory authority, but no property interest in wildlife.
6. Escape Rule: When a wild animal escapes possession (and title) revert back into the natural environment, then the human title evaporates and a subsequent possessor can claim a new and clean original title for that animal.

a. The issue in such circumstances, to be argued, will usually be “is the animal wild.”

7. Effect of Capitalism: first in time is meaningless unless you fall under trademark/ copyright law.  Keeble v Hickeringill falls under the capitalism rule and possession didn’t work as an argument (malicious interference with trade)
8. Trespass: Law of trespass says that you cannot gain anything from a tortuous trespass.

9. Minerals: Analogy between gas, oil and wild animals.  If you contain it, have dominion over it, than you are presumed to have a right to possession in the gas.  
a. If gas originally located under A’s land migrates and is captured by B on her land, then A has no property rights in the gas because the A never had control of the gas before it was captured by the neighbor. Advice to A: drill faster. If A stores the gas back under the ground on his land, which then seeps to under B’s land, the gas is no longer A’s, similar to if a wild animal escapes from the control of A’s possession (but you could argue the other way too)

D. ACQUISITION BY CREATION
1. When is an intellectual creation protectable within the legal system? When it is recognized to be protected at common law or under some other statute, otherwise only the chattel that embodies the intellectual creation is protected.

a. Copyright: the exclusive right of the author or creator of a literary or artistic property to print, copy, sell, license, distribute, transform to another medium, translate, record or perform or otherwise use (or not use) and to give it to another by will. Cannot be infringed by fair use (ie citations in a book review or essay) Information is not protectible, but the express product of information is. Short term monopoly: we reward labor in certain circumstances with short term monopolies (17 yrs. for drugs, etc.) You can lobby to buy more copyright time.

b. Persona: an identity or role that somebody assumes: today a celebrity’s “right of publicity” is widely recognized as a kind of property interest, assignable during life, descendible at death. Difference between imitating a scarf and imitating a persona: the latter is more of a misrepresentation, more tortuous.
2. There is a strong public interest in a competitor copying another’s product because “imitation is the life blood of competition” 
II. SUBSEQUENT POSSESSION
A. ACQUISITION OF PROPERTY BY FIND
1. Finder: A person who discovers an object, often a lost or mislaid chattel. –Black’s. Discovery + Physical Possession + and intent to exercise dominion and control.
2. Abandoned Property: Property that the owner intended to give up title to and relinquish dominion and control.

a. A finder may immediately take control of abandoned property.

3. Lost Property: Property that the owner no longer possesses because of accident, negligence, or carelessness, and that cannot be located by an ordinary, diligent search. –Black’s 

4. Misplaced Property: Property that has been voluntarily relinquished by the owner with an intent to recover it later – but cannot now be found. –Black’s

a. Time does not change the distinction between lost and misplaced property.
5. Rule: Generally the title of the finder of lost property is good as against the whole world but the true owner.

a. Some jurisdictions make distinctions having to do with the circumstances under which the lost goods are found (attached to real property of another, found in a public place or a private one etc.)

b. Mislaid Property: Finder acquires no rights.

c. Abandoned Property: Finder is entitled to keep, although the interests of the owner in the place where they are found remains. (eg the maid finds a precious jewel left by a previous owner in the home of her employer) 
6. Treasure Trove
a. English Common Law: any money or coin, gold, silver plate, or bullion hidden in the earth.  There was a CL distinction between treasures hidden with the intention of returning to reclaim them and abandoned property.  The former went to the King, the latter to the finder.  

b. Modern American Cases:  Includes money hidden in places above ground and is not limited to money and gold and silver buried underground, it is usually awarded to the finder and not to the state or the owner of the premesis.
c. Shipwrecks: Under English CL cargo washed ashore from a ship lost at sea with no survivors went to the crown.  However, under traditional maritime law, a shipwreck would remain the owner’s property, but anyone who reduced the ship or its cargo to possession was entitled to a salvage award.

7. If property is found by a group…the group has title.

a. As long as the finding was the enterprise of the event.

B. BAILMENTS
1. Requirements for creation of a bailment: Delivery of personal property by a prior possessor to a subsequent possessor for a particular purpose with an express or implied understanding that when the purpose is completed the property will be returned to the prior possessor.

a. The bailee must be in possession of the goods. If not, this is an involuntary bailment, and the bailee owes little duty to the prior possessor. 
i. Involuntary bailment just gives you the opportunity to back out of the bailment…you still can’t negligently do this though.

2. Duties: Liability for negligence used to be based on which party benefited more from the bailment, but generally, courts today hold that the bailee owes the duty of ordinary care under the circumstances to protect the bailor’s possession.
a. The two parties can agree by contract (express or implied) to increase the standard of care where public policy would not warrant otherwise.
b. The bailee has a duty to redeliver the goods on demand or at the expiration of a fixed term and the (voluntary) bailee is strictly liable for conversion of the property during delivery (even by mistake). 

3. Burden of Proof: if you show that there was a bailment and the item comes back to you harmed, the burden of proof shifts to the bailee to show that the harm occurred for some reason other than their negligence.
4.  You must prove in a bailment case three issues: 1) creation, 2)liability, 3)damages.
5. Special Value: If a piece of property has special characteristics then you have to tell the bailee or they’re not responsible for the extended value of the property, unless if upon reasonable inspection you would know that the property was valuable.
6. Reciept Bailment: The good is represented by a ticket, the bailee is required only to return the good to the possession of the ticket.

C. GIFTS
Is Title meant to be transferred by the transaction? 
· No - bailment or lease 

· Yes - Is consideration involved?   

· Yes - Sale of Goods 

· No - Is it conditional on owner dying first? 

· Yes - Will or Trust 

· No - Is it an immediate transfer of title? 

· No - wishing & hoping 

· Yes - 

· Gift Intervivos 

· Gift Causa Mortis 

1. Gift: The voluntary intentional transfer of property to another without consideration.

a. Inter vivos: Latin for "among the living," usually referring to the transfer of property by agreement between living persons and not by a gift through a will. (further requires acceptance)
b. Causa mortis: a gift made in contemplation of an in expectation of immediate approaching death.  A substitute for a will. 

i. If the donor lives, the gift is revoked (this is an example of conditional title).
2. Requirements: Intention + Delivery
a. Intention: present transfer of title (or present transfer of a future interest, or through an escrow agent)
i. We can only determine intention as objectively evidenced through words, acts, circumstances of the donor.
b. Delivery: Objective evidence of the subjective state of mind.

i. Manual: Actual physical delivery.
ii. Constructive: Handing over a key or some object that will open up access to the subject matter of the gift.
iii. Symbolic: Handing over something symbolic of the property rights.

· No symbolic delivery in causa mortis gifts.

3. Rule: If an object can be handed over manually, it must be.

4. Gift v Will: A good inter vivos gift will always prevail over a will.  Writing a will doesn’t revoke your title, you are still free to give a gift.  But the writing of a will after a gift gives rise to a question that the intention of the donor may not have been to give the gift.

5. Policy Reasons for Delivery Requirement: Handing over the object makes vivid and concrete to the donor the significance of the act performed (less likely to “Indian Give”), the act is unequivocal evidence of a gift to the actual witnesses of the transaction, delivery is prima facie evidence in favor of the alleged gift. –Professor Mechem.  Our mind/ memory is a subjective, changing thing.
6. Intention and Policy Considerations: Courts normally prefer to carry out the intentions of an owner of property. When the owner/donor is not present in Court, then the courts must be weary of fraud. Additionally, since we have very specific rules about the transfer of property at death, (wills and trust), courts are reluctant to allow a failed attempt to transfer property at death succeed as gifts, thus denigrating the rules of wills and trust.
D. ADVERSE POSSESSION
1. A defense to a claim of title that provides the possessor of the land title if they possessed the land for a period longer than the statute of limitations for the claim.

2. Affirmative defense, ∆ has the burden of proof of the elements.

3. Policy: Allows for economic and judicial efficiency, makes for productive use of the property, a way to keep “cleansing the record”: as long as you can show a chain of title and relative stasis for the last 20 years, than you’re safe.

4. Elements: 1) Actual entry giving exclusive possession; 2) open and notorious possession; 3) Adverse and hostile under a claim of right; 4) Continuous for the statutory period 
a. The proof may vary from state to state, however, a ¶ can usually win a claim based on adverse possession 1) if the statute of limitations has not run (duh!), 2) if the entry doesn’t give exclusive possession (i.e. Vanvalkenburgh, where the ∆ did not use enough of the land, 3) if the use of the land was not open and notorious, or as a statute may require (improved upon, cultivated, etc.), 4) if the ∆ did not occupy the land under a claim of right, but rather intended to leave the land should the owner show up, or 5) the owner did not use the land continuously or in a manner that an average true owner would use it under the circumstances.
b. Policy for Open and Notorious: To give notice to the true owner and therefore punish laziness and negligence.
c. Hostility: Three different ways of determining hostility: 1)state of mind is irrelevant (maj. rule) objective standard, 2) the required state of mind is “I thought I owned it” good-faith standard, 3)the required state of mind is “I thought I did not own it and intended to take it” aggressive trespass standard.
i. Majority View: Objective standard (but mention all 3 points of view)
5. SOL only begins to toll when all of the elements of adverse possession have been satisfied.
6. Color of Title: A claim founded on a written instrument or a judgment or decree that is for some reason defective and invalid.
a. Here you can get title to the entirety of a piece of property that is included within the description of the deed so long as you occupy some of the land…no requirement of open and notorious possession for the entirety of the tract.
b. Results in Constructive Adverse Possession
7. Equitable Remedies: Usually only used when you can prove an innocent trespass.  In equity it is determined who would endure the hardship: If owner would not endure a hardship, they may make the encroacher pay for that portion of the land.

a. The owner would give the encroacher an easement, allowing the structure to be there until it was taken down.
8. Award: The adverse possessor gets the estate at the time of entrance.

a. Subsequent dispersal of title through wills, etc. doesn’t effect the adverse possessor’s estate
9. Once you have title by adverse possession and you relinquish dominion and control back to the old owner, have you relinquished title? No. The intent was to occupy the land. You cannot orally transfer title, therefore unless the new possessor gains adverse possession himself, then title remains in the person who originally obtained it adversely.

10. Privity: Contact, connection or mutual interest between parties, usually evidenced by a transfer of title, or deed, or color of title and showing a proximity between the parties.

11. Tacking: The accumulation of consecutive periods of possession by parties in privity with each other (or not, depending upon the jurisdiction).

a. Where there is no privity and no “reasonable connection” between the original title holder and subsequent possessors, time cannot be tacked.

12. Difficulty with applying adverse possession to personal property: It is hard to possess personal property in an “open and notorious” manner because the property is readily moved and easily concealed, as opposed to real property which is fixed and cannot be moved or concealed and therefore the owner of the property knows or should know where his property is located.

13. Discovery Rule: O’Keefe v Snyder court replaces the defense of adverse possession of personal property with the discovery rule, and states that a cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action. The court includes the identity of the possessor of the paintings in this definition.
a. This shifts the focus and the burden of proof onto the original owner to prove that they acted with “due diligence”
b. The issue of tacking will be taken into account when determining  ¶’s diligence.
c. MINORITY RULE: majority rule is still CL and focuses on what the adverse possessor did with the property (displayed it in a museum or his house)
III. POSSESSORY ESTATES
Estate Terms:
· Estate: A bundle of rights, a word denoting legal relations between persons with respect to a thing.
· Subinfeudation: When the tenant in chief grants a sub-parcel of his land to a subtenant in exchange for the service of one or more knights or some other service.
· Livery of seisen: Ceremony in feudal times where title was transferred before written word was used.

· Heir: A person who survives the decedent and is designated as intestate successors under the state’s statute of descent.

· Modern law: classes of kindred are usually preferred as heirs in the following manner: first issue; and if no issue, then parents; and if none, then collaterals.

· You can’t know somebody’s heirs until a person is dead.

· Issues: Synonymous with descendants.  Distribution is made “per stirpes” meaning that if any child of the decedent dies before the decedent leaving children who survive, the child’s share will go to the grandchildren

· Filius nullius: a child born out of wedlock could inherit from neither mother nor father at common law. (Today the child may inherit from both).

· Ancestors: By statute parents usually take as heirs if the decedent leaves no issue.

· Collaterals: All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin.
· Escheat: If a person died intestate without any heirs, the person’s real property escheated to the overlord in feudal times.  Now such property escheats to the state where the property is located.

· Bona vacantia: goods without an owner.
A. Words of Purchase: “to A”( a common law “purchaser was given an interest in land by an instrument.
B. Words of Limitation: “and his heirs”( indicates what kind of estate the purchaser acquires.

C. Always start by asking “What existed at the time of the conveyance?”

D. Fee Simple: “To A and his heirs”
1. Absolute: A fee simple is absolute ownership, so far as our law recognizes, and it may endure forever.  It is granted to someone by another, usually by using the common law language “to __ and his heirs,” however the specific language is not a modern requirement.  Once a person has an interest in a fee simple estate, they have full control over the estate and the subsequent disbursement of that estate.

2. Represents the entirety of an interest, which can be broken up so that several people have a chunk of the full fee simple.

3. At common law: A possessor of a fee simple can sell the interest in their fee simple, in which case the property becomes a life estate  (for their life)

4. Generally, limitations cannot be put on a fee simple (White v Brown: except where the law presupposes a fee simple where there is ambiguous language.)

5. “Forever” is a useless word( CL is very picky about the wording: O ( “A for life, then to B forever”…B gets nothing.
a. However, O ( “A for life, then to B”… at CL B would get a life estate, but with the modern trend, B would probably get a fee simple.

6. Cannot have limits put on its heritability (only male heirs, etc.)

7. Determinable: Defeasible fee simple; liable to end upon the happening of a contingency; terminable
a. “So long as”
b. Reversion(Reverter
c. Adverse possession is an issue: the statute of limitation starts running on the possibility of reverter as soon as soon as the determinable fee ends.
i. Title reverts back to the grantor as soon as the contingency is violated.
8. Subject to a condition subsequent: Defeasible fee simple; a fee simple that does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens.
a. “But if”
b. Reversion (Right to enter
i. Must be exercised legally.
c. Theoretically the statute of limitations should not begin to run until the grantor attempts to exercise the right and is rebuffed, giving rise to the cause of action 
i. Title reverts back to the grantor only when they exercise their right to reenter.
9. RULE: You cannot pass a reverter’s or right to entry interest in land inter vivos.
10. Restraints on Alienation: An attempt to block the transfer of the title of the deeded property.  Historically, restrictions that limit a person’s use of a fee simple have been stricken by courts. (Absolute restraint = void // Restatement says that a partial restraint is valid if, under all of the circumstances of the case, the restraint is found to be reasonable in purpose, effect and duration.)
a. Disabling restraint: Withholds from the grantee the power of transferring his interest.
b. Forfeiture restraint: Provides that if the grantee attempts to transfer his interest, it is forfeited to another person.

c. Promissory restraint: Provides that the grantee promises not to transfer his interest.

d. Public Policy: 

i. Such restraints make property unmarketable, the particular land may be made unavailable for its highest and best use 
ii. Restraints tend to perpetuate the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of the sale 
iii. Restraints discourage improvements on the land 
iv. Restraints prevent the owner’s creditors from reaching the property, working hardship on creditors who rely on the owner’s enjoyment of the property in extending credit. 
e. Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v Toscano: Restrictions on who may use the land (as long as not un-constitutional) are OK...church example: you can sell the church to another church to use as a place of worship.

i. DISS: These terms of use restriction are in essence a restraint on alienation.
E. Life Estate: “To A for life”
1. Creation of a life estate meant that the grantor could control who takes the property at the life tenants’ death.

2. Most life estates today are created in trust.

3. Common law presumption was that an unspecified transfer of land was a life estate…today, the presumption is in favor of the absolute estate.

4. Generally a trust is more preferable to a life estate, it is more flexible and allows the trustee to hold the legal fee simple.
5. Life Estate per autre vie: measured by the life of another, generally happens when one person transfers his life estate to another.
6. Every life estate is followed by a future interest.
F. Fee Tail: “To A and the heirs of his body” 
1. Made to assure that the estate stays in the family. Passes the land from one issue to the next until there are no issue left.  Must have express wording.

2. Conflict in policy= for how long do you want the dead man to control the use of the property? 

a. In the 19th ©, the common recovery allowed pursuant to Taltarum’s Case (allowing a tenant in possession to obtain a court decree awarding him fee simple) was abolished and a fee tail tenant was given the power to disentail simply by conveying a fee simple deed to another.

3. When all heirs are dead…the land will revert back to the grantor, or the grantor’s heirs.

a. Every fee tail has a reversion or a remainder after it.

4. Fee Tail Male ( Limits descent to male heirs

5. Fee Tail Special ( Limits descent to the issue of the husband by a named (special) wife.

6. Modern Application of the law(
a. In states where there can still be a fee tail, the possessor has a right to get rid of it, otherwise it operates as a fee tail. (The reversion must occur during the possessor’s life: you can’t give a fee tail in a will).

i. Delaware, Mass., Maine, Rhode Island
b. In other jurisdictions, fee tail language is automatically transposed into a fee simple. (Ohio)
c. One generation fee tail: (MI Rule) If you see fee tail language it is a fee simple, but if the language leaves an interest in another, the remainder is allowable for one generation.
G. Leasehold: nonfreehold possessory estates.  Leases were classified as personal property (landlord holds seisen, tenant possession)
1. If the estate is a life estate, and the holder of the estate dies, the leasee is poop out of luck.
H. Future Interest: A transfer of a non-possessory right which may become possessory in the future.
I. Sale of Land where future interests are attached: The weight of authority reflects a tendency to afford a court of equity the power to order the sale of land in which there are future interests.  However, the scope of this power has not been clearly defined.
1. There must be necessity before the chancery court can order a judicial sale.

a. Competing interests: The value of the property may be very likely to go up in the future, therefore, the party holding the future interest would be against the sale, however, the person holding the life estate may need the money to provide improvements on the land, pay taxes, etc.
b. Balance the equities.
2. Waste: The owner of the present estate should not be able to use the property in a manner that unreasonably interferes with the expectations of B. (Affirmative and Permissive Waste)  
a. Emerged to reconcile these competing interests.
Interests retained by the grantor:
3. Reversion: A future interest in a transferee which is capable of becoming possessory at the termination of the preceding estate and does not divest any one estate except the grantor.
a. Certainty of future possession is not a requirement: No such interest as “possibility of reversion”.
b. Takes effect immediately upon termination of the rights of the prior possessor. 
i. If O has a fee simple and creates a fee tail, and does not at the same time convey a vested remainder in the fee simple (A and his heirs), then O has a reversion.
4. Possibility of Reverter: Occurs when an owner carves out of his estate a determinable estate of the same quantum. 

a. Carving a fee simple determinable out of a fee simple absolute.
b. If you have a possibility of reverter, you become the owner of the property by operation of law as soon as the condition is broken.
c. SOL begins to run (for purposes of adverse possession) when the condition is broken (the fee ends)
5. Right of Entry: When an owner transfers an estate subject to condition subsequent or precedent and retains the power to cut sort or terminate the estate.
a. You become the owner of the property only after you act to retake the property. (SOL on action begins running when the remainderman attempts to exercise the right and is rebuffed).
b. Condition precedent: in a deed to real property, an event which has to occur before the title (or other right) to the property will actually be in the name of the party receiving title.
i. O ( to B and her heirs if she attains the age of 21 before A dies
c. Condition subsequent: in a deed to real property, an event which terminates a person's interest in the property 

i. When the condition occurs it can turn the contingent remainder into a vested remainder, at the same time killing the reversion.
ii. The court prefers a fee simple subject to a condition subsequent over a fee simple determinable.
Interests Created in the Grantee
Remainder: A future interest arising in a third person- that is someone other than the creator of the estate or the creator's heirs- who is intended to take after the natural termination of the preceding estate
6. Vested Remainder: (1) Given to an ascertained person and (2) is not subject to a condition precedent (other than natural termination of the preceding estates).
a. Indefeasibly vested: The remainder is certain of becoming possessory in the future and cannot be divested.
b. Vested Subject to Open/ Vested Subject to Partial Divestment: Vested remainder in children, for example, but left open in the event that other children are born. 
c. Once a remainder is vested it passes to your estate.
7. Contingent Remainder: (1) Given to an unascertained person or (2) made contingent upon some event occurring other than the natural termination of the preceding estates.
a. Subject to a condition precedent.
i. (1): “to A for life than to the heirs of B”
ii. (2): “to A for life then to B and her heirs if B survives A.”
b. alternative contingent remainders: “to A for life, then to B and her heirs if B survives A, and if B does not survive A to C and his heirs” vs.
c. vested subject to divestment: “to A for life, then to B and her heirs, but if B does not survive A to C and his heirs” (not a contingent remainder)
d. If there is a contingent remainder, the donor has a reversion.
i. Look at the punctuation! If the conditional element is incorporated into the description of, or into the gift to, the remainderman, then the remainder is contingent and vice-a-versa.
ii. RULE: If the first future interest created is a contingent remainder in fee simple, the second future interest in transferee will also be a contingent remainder.  If the first future interest created is a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest (vested subject to divestment)

8. The owner of a vested or contingent remained may transfer the remainder during life, or the owner may transfer the remainder by will or intestacy if he dies during the life tenant’s life, unless the instrument creating the remainder requires the remainderman to survive the life tenant. 
9. Four Common law differences between Vested and Contingent Remainders:

a. A vested remainder accelerates into possession whenever and however the preceding estate ends.
b. At CL a contingent remainder, with few exceptions, was not assignable during the remainderman’s life and hence was unreachable by creditors.
i. Vested remainders have always been transferable during life.
c. Contingent remainders were destroyed if they did not vest upon termination of the preceding life estate, whereas vested remainders were not destructible in this manner.
d. Contingent remainders are subject to the Rule Against Perpetuities, vested remainders are not.
J. Executory Interest: A future interest in a transferee that must, in order to become possessory, (1) divest or cut short some interest in another transferee (this is known as shifting executory interest, eg. “To A for life, then to B, but if B does not turn 21 before A’s death then to C”) ; or (2) divest the transferor in the future (this is known as springing executory interest, eg. “To B when she marries C”)
1. Prior to the Statute of Uses: 
a. No future interest could be created in favor of a transferee if the interest could operate to cut short a freehold estate.

b. No freehold estate could be created to spring up in the future. (sprung out of requirement of livery of seisen.)
2. Statute of Uses: If any person or persons were seised to the use of any other person or persons the legal estate (seisen) would be taken away from the feoffee to uses and given the the cestui que use (modern day beneficiary: “the one for whose benefit the feoffment was made).

a. Created legal shifting and springing executory interests (that were formally only enforceable in equity)( Fee simple subject to an executory limitation: a fee simple that upon a happening of a stated event, is automatically divested by an executory interest upon the transferee.

b. RULE: An executory limitation will always cut off the prior estate.
c. Ordinarily treated as contingent interests (subj. to a cond. prec.) but where an ex.int. is to become possessory upon an event certain to happen it may be treated as a vested interest.

3. RULE: A remainder cannot follow a vested fee simple, thus “O( A so long as A uses land for ___ purpose, then to B”, B does not have a remainder but an executory interest (even though B does not have a divesting interest)

4. Look at who divests…they are the person with the executory interest.
K. Trusts: An entity created to hold assets for the benefit of certain persons or entities, with a trustee managing the trust (and often holding legal fee simple in the property). 

1. The trustee has the power to sell trust assets and reinvest the proceeds in other assets unless it appears from the trust instrument and the surrounding circumstances that the donor intended that the particular property be retained in the trust.  
2. The net income of the trust is paid to the beneficiaries, and upon termination of the trust the trust assets as they then exist are handed over to the beneficiaries entitled thereto.

3. Trustee is the legal owner, and the beneficiaries are the equitable owners in the land (equity is superior) 

a. Fiduciary Relationship: a person (or a business like a bank or stock brokerage) who has the power and obligation to act for another (often called the beneficiary) under circumstances which require total trust, good faith and honesty.

i. Trustee’s Fiduciary Duties: To administer the trust solely in the interest of the beneficiaries; preserve the property and make it productive and dispose of the income in the manner specified; keep the property separate from his own property; keep accurate accounts; invest prudently; and act impartially between the trust’s income beneficiary (interested in high income) and the remaindermen (interested in growth of capital).
4. CL RULE: When the income of a trust estate is given to any person for life, the equitable estate for life is alienable by and liable in equity to the debts of, the cestui que trust, and that this quality is so inseparable from the estate that no provision, however express, which does not operate as a cesser or limitation of the estate itself, can protect it from his debts.
a. Broadway Nat’l Bank v. Adams: Spendthrift trust: accepted in a large majority of states and only allowed for inherited wealth. “If the intention of the founder of a trust, like the one before us, is to give to the equitable life tenant a qualified and limited, and not an absolute, estate in the income, such life tenant cannot alienate it by anticipation, and his creditors cannot reach it at law or in equity”
i. Applies to garnishment of interest…once the money is in the beneficiaries possession, it can be touched by creditors.
L. Rules Furthering Marketability by Destroying Contingent Future Interests

1. Rule in Shelly’s Case: If: One instrument creates a life estate in land in A, and purports to create a remainder in persons described as A’s heirs (or to the heirs of A’s body), and the life estate and remainder are both legal or both equitable, then the remainder becomes a remainder in fee simple (or fee tail) in A.

a. Only applied when the gift in remainder refers to an indefinite line of succession rather than a specific class of takers.
i. If the estate specifies “children” or “issue” then the rule doesn’t apply.
ii. Only applies when the word “heirs” appears as a word of purchase.
iii. Modern Application: Only applies in Arkansas, however in some states, the abolition is recent and doesn’t apply retroactively to older documents.
iv. Works also in this situation: “To A for life, then to B for life, then to the heirs of B”( B would have a vested remainder in fee simple.
v. Doesn’t apply to executory interests, but does apply to contingent remainders.
· Doesn’t apply to reversions: two documents instead of one.
2. Merger Doctrine: A life estate in A merges into a vested remainder in fee (a larger estate) held by A.
a. An intervening life estate will block the merger: “To A for life, then to B for life, then to A’s heirs”: The Rule in Shelly’s Case applies to A, but the two estates do not merge.
b. Courts extended the rule to a contingent remainders and a reversion: “To A for life, then to B if B is 21, then to A’s heirs.”
c. After these two rules are applied, A has a fee simple in possession, and he may alienate the land at his will.
3. Doctrine of Worthier Title: Where there is an inter vivos conveyance of land by a grantor to a person, with a limitation over to the grantor’s own heirs either by way of remainder or executory interest, no future interest in the heirs is created but a reversion is retained by the grantor.
a. Donors heirs cannot convey the future interest this way since they can’t be ascertained.  
b. Cardozo also extended the application of the Doctrine to personal property.
c. Same rule as Shelly’s case applies: specific heirs named destroys the title.
4. Doctrine of Destrucibility: A remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate.  If the remainderman is not ready to take seisin when it is offered, he is wiped out and seisen moves on to the next vested estate.
a. Furthered alienability because it was biased against contingent remainders.
b. Included natural and artificial termination.
c. Does not apply to executory interests
d. However, courts have ruled that you must construe a limitation as creating a contingent remainder rather than an executory interest if that construction is possible.
e. Where it is for the child’s benefit, a child will be treated retroactively as in being from the time of conception if the child is later born alive.
f. Only applies when the life tenant doesn’t hold seisin.
g. Has been abolished in ¾ of American states (not the rule in MI)
5. Rule Against Perpetuities: No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.  

a. Property made be tied up for lives in being plus 21 years thereafter, but no longer. (Generally, all those in the family the testator personally knew and the first generation after they reach majority)
b. Life in Being: Will: alive at the testator’s death; inter vivos: alive at the time of transfer; Revocable transfers: must be alive when the power of revocation ceases.
c. Rule of logical proof: you must prove that the contingent interest will necessarily vest or fail within 21 years…person to prove this is called the validating or measuring life.
IV. CREATION OF JOINT INTEREST
VOCAB

· Entirety: The whole, undivided interest in property.

· Survivorship: the right to receive full title or ownership due to having survived another person.
· Undivided interest: title to real property held by two or more persons without specifying the interests of each party by percentage or description of a portion of the real estate.
· Probate: the process of proving a will is valid and thereafter administering the estate of a dead person according to the terms of the will.
· A joint tenancy gets around this pain in the butt procedure.
· Moiety: half. Generally a reference to interest in real property, moiety is seldom used today.
A. Tenancy in common as coparcenors: If a decedent had only daughters, the daughters took as coparcenors
B. Partnership: Too important to discuss here…business law
C. Tenancy in Common: separate but undivided interests in the property; the interest of each is descendible and may be conveyed by deed or will.  There are no survivorship rights between tenants in common.  Each person’s interest in the property goes to their heirs when they die.
1. Most flexible tenancy.
2. Attributes of this ownership: Right of partition, also sale and will.
3. Adverse Possession: in order for a tenant in common to acquire rights by adverse possession they have to physically inform the other possessors.
D. Joint Tenancy: Joint tenants have the right of survivorship and are together regarded as a single owner (per my et per tout: by the share or moiety and by the whole).  In theory, each owns the undivided whole of the property, therefore when one joint tenant dies, the estate simply continues without the interest of the decedent.
1. Requirement of Unities:

a. Time: The interest of each joint tenant must be acquired or vest at the same time.
b. Title: All joint tenants must acquire title by the same instrument or by a joint adverse possession.  A joint tenancy can never arise by intestate succession or act of law.
c. Interest: All must have equal undivided shares and identical instruments measured by duration.
d. Possession: Each must have a right to possession of the whole.  After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant.
2. If the unities are severed, the joint tenancy turns into a tenancy in common when the unities cease to exist.
a. One joint tenant can unilaterally break the tenancy by conveying his interest to a third party.
3. A creditor cannot touch the joint tenants property after they have died (cause their interest is gone)

4. Riddle v. Harmon: Allows for one party to unilaterally sever a joint tenancy without the use of a strawman, by conveying the land to herself. (Majority Rule)
a. Overrules the previous “two to transfer” requirement.
5. RULE: A joint tenancy between three parties, subsequently broken by one party, does not break the joint tenancy between the other two parties.  When one of the remaining party dies, the third party gets a survivorship interest, and the property then becomes tenancy in common.
6. Harms v Sprague: Do we look at a mortgage as a lein on the title, or do we say that the mortgagee has a temporary title to the interest in the land? (Courts look at it both ways) The court in this case chooses to look at it as a lein, and thus, once on holder in the joint tenancy dies, then the other holder gets survivorship and the creditors can’t touch the property.
7. MI Rule: “Joint tenancy with right of survivorship” is the equivalent of a tenancy by the entirety between two people other than a husband and wife. (Minority Rule) 
8. CL Rule: You can’t have unequal shares in the property for joint tenancy.
9. A contract or a lease will not sever survivorship rights.
10. Murder: Murder severs a joint tenancy and converts it into a tenancy in common.
11. Joint Death: If A and B, joint tenants, die in a common disaster and there is “no sufficient evidence” of the order of death.  The Uniform Simultaneous Death Act provides that ½ of the property is distributed as if A survived and ½ as if B survived.
E. Adverse Possession: Can be found, but it is very hard to prove.  Some courts look at a composite of activities which result in one party generally treating the land as if it were owned in fee, other courts find the assertion of complete ownership from more overt activities.
1. Essence: a denial of the cotenancy relationship by the occupying cotenant.
F. Tenancy by the Entirety: Can be created only in a husband and wife. Thus it requires the four unities, plus a fifth (marriage).  Husband and wife are considered to hold as one person at common law. Per tout et non per my (don’t hold by the moieties, but rather both are seized of the entirety).  Neither the husband nor wife can defeat the right to survivorship by a conveyance to a third party, only a conveyance by husband and wife together can do so.
1. Social rule to reinforce the wholeness of the marriage.
2. Divorce terminates the tenancy, ‘cause the fifth unity is terminated.
3. Only exists in less than half of the states.
G. Presumption where language is ambiguous: CL: favored joint tenancies (they didn’t like to divide land into smaller parcels), Modern: the opposite is true.
H. Joint Tenancy Bank Accounts:

1. true joint tenancy

2. payable on death account: Intention is only to give survivorship rights.
3. convenience account: Intention is only that A have the power to draw on the account to pay O’s bills and not have survivorship rights.
a. Generally The agreement signed with the bank is not controlling.
b. Maj. Rule: The surviving joint tenant takes the sum remaining on deposit in a joint account unless there is clear and convincing evidence that a convenience account was intended.
i. BOP: Person challenging the surviving joint tenant.
c. Maj. Rule: During the lifetime of the parties the presumption is that the joint account belongs to the parties in proportion to the net contribution of each party. 
I. Repair vs. Improvement: A repair is necessary, an improvement is voluntary.  Legally though, the result is the same…the cotenant making the repairs has no affirmative right to contribution from the other, however no credit for the cost of improvement is given in partition or accounting actions (which they would be in repairs).
1. But the interests of the improver are to be protected if this can be accomplished without detriment to the interests of the other cotenants.
a. Improver bears the downside and the upside of the improvements.
J. Taxes: All cotenants are equally liable for taxes, unless one tenant is in sole possession of the property, and the value of the use and enjoyment which he has had equals or exceeds such payments, then only he would be liable for the taxes.
K. Profits and Rent from Third Parties: All parties have a right to their fare share of this.  ** Some jurisdictions allow a cotenant to sue for waste with respect to extraction of minerals or cutting of timber ** 
1. Swartzbaugh v. Sampson: RULE: You have a right to unilaterally enter into a lease when you are a joint tenant. All the cotenant can do is request a partition, or try for ouster, or an action for accounting for the cost of the rent.
L. Partition: Equitable action available to any joint tenant or tenant in common, but unavailable to tenants by the entirety.  Any party can ask for a partition.
1. Partition in kind: Physical distribution of the land according to each parties proportional share in it.
a. Always start here: allows the parties to have a least a portion of the land which they had before.
2. Partition in sale: More drastic measure( (Delfino) Must only occur when 1) the physical attributes of the land are such that a partition in kind is impracticable or inequitable, and 2) the interests of the owners would better be promoted by a partition by sale. (BOP on the requesting party)
M. Action for Accounting: equitable action by one cotenant to recover the value of their interest in the property collected from the rent of a third party lessee, taxes, mortgage payments, and other necessary  carrying charges, and reasonable repairs.
N. Rent from Co-Owner: Spiller v. Mackereth RULE: In absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property.
1. Ouster: (1) The beginning of the running of the statute of limitations for adverse possession and (2) the liability of an occupying co-tenant for rent to other cotenants.
a. (2) The occupying cotenant refuses a demand of the other cotenants to be allowed into use and enjoyment of the land.
V. Landlord Tenant Law
· Lease: a written agreement in which the owner of property (either real estate or some object like an automobile) allows use of the property for a specified period of time (term) for specific periodic payments (rent), and other terms and conditions
A. Term of Years: An estate that lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the terms is created or becomes possesory.
1. Can be terminable earlier upon the happening of some event.
2. No notice of termination is necessary to bring the estate to the end, because it has already been determined.
B. Periodic Tenancy: A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination.
1. CL notice: Half a year to terminate a year to year, less than a year? Notice equal to the period, but not to exceed 6 months.
a. Many states have shortened this requirement by statute.
C. Tenancy at Will: Tenancy of no fixed period that endures so long as both landlord and tenant desire.  
1. CL RULE: If the lease provides that it can be terminated at will by one party, it is necessarily at will of the other as well.
2. Garner v. Gerrish: The CL rule (that for a tenancy at will both parties have to have the right to terminate at will) is antiquated and since there is no longer a requirement for livery of seisen, the court adopts the Restatement view that the terms of the agreement should be upheld and therefore a lease that expressly and unambiguously grants to the tenant the right to terminate, and does not reserve to the landlord a similar right, does just what is proports to do.
3. In most jurisdictions, if under a tenancy for no fixed period rent is reserved or paid periodically, a periodic tenancy will arise by implication rather than a tenancy at will.
D. Holdover Tenant: Result of a tenancy at sufferance (when a tenant remains in possession after termination of the tenancy): the lessor can chose to evict the tenant or consent to the creation of a holdover tenancy.
1. Restatement: Creates a periodic tenancy (majority rule) measured by the way rent is computed, up to a maximum period of one year. (Same terms and conditions as in the original lease apply).
2. Once the landlord chooses his option, he has to stick with it.
E. Lease v. Life Estate v. Contract v. License

1. A life estate is a freehold estate (a lease is a non freehold estate)
2. A contract is more flexible than a lease: For the past 20 years we have seen a movement of melding of contract and tenant law.
a. Contractual issues of fairness, and reasonable expectations.
b. A lease is actually a conveyance and a contract, because it contains covenants: promises in a written contract or deed of real property
c. Statute of Frauds: requires a written document for any lease over one year
MCLA 566.106 Statute of frauds; conveyance of interest in lands other than one year lease. [MN ST 26.906 ] 

Sec. 6. No estate or interest in lands, other than leases for a term not exceeding 1 year, nor any trust or power over or concerning lands, or in any manner relating thereto, shall hereafter be created, granted, assigned, surrendered or declared, unless by act or operation of law, or by a deed or conveyance in writing, subscribed by the party creating, granting, assigning, surrendering or declaring the same, or by some person thereunto by him lawfully authorized by writing. 
i. What is covered in the contract: Time terms, money terms, deposit, recovery of deposit, duty to repair? What happens with non-payment of rent, what happens if the lease is broken?  Does it need to be recorded in the courthouse? Pets?
3. License: revocable authority or permission given solely to one having no possessory rights in a tract of land to do something on that land which would otherwise be unlawful or a trespass.  

F. Selection of Tenants: 42 USC §1982 (Civil Rights Act), and Fair Housing Act (1968) Landlord is not allowed to discriminate who can and cannot be a tenant based on specific categories (42 USC §1982 (Civil Rights Act), and Fair Housing Act (1968))
1. The federal government will stop at your door of your private residence, they won’t control your discrimination in such circumstances.

2. Economic discrimination is fully accepted in our law, to the extent that you can prove that the criteria is not motivated to be a basis for an unlawful discrimination.

G. Delivery of Possession: 
1. English Rule: Requires the lessor to put the lessee in possession: in absence of stipulations to the contrary, there is in every lease an implied covenant on the part of the landlord that the premises shall be open to entry by  the tenant at the time fixed by the lease for the beginning of his term
a. burden on the person within whose knowledge most aptly lies
2. American Rule: Recognizes the lessee’s legal right to possession, but implies no such duty upon the lessor as against wrongdoers.
a. not bound to put the tenant in actual possession, only to put the tenant in legal possession so that no obstacle in the form of superior right of possession will prevent tenant form obtaining actual possession of premises, tenants assume the right of enforcing possession as to wrongdoers or trespassers
3. Make sure to be able to address both rules.
H. Sublease and Assignment: If the transfer is a sublease (L( T1( T2 for a specified period within the lease, but not up to the end of the lease) then no privity of contract exists between L and T2, and, therefore T2 could not be liable to L on the covenant to pay rent and other expenses.  
1. However, if the relationship between L and T2 is that of assignment (L(T1(T2 for the duration of the lease term), then there is privity of contract between L and T2. 

a. Assignee is bound by all of the provisions of the lease so long as they touch or concern the land.
2. For a landlord to win a suit it has to be shown that there was privity of contract with the Δ.
3. Privity of Estate: Relationship between the landlord and the posessory tenant.
a. Unless the party in possession is a sublease.
4. Landlord Approval: MAJ VIEW( Where a lease provides for assignment only with the prior consent of the lessor, such consent may be withheld arbitrarily regardless of reason. // MIN VIEW( Landlord must have a commercially valid reasonable objection to the assignment
5. Partial Assignment: When the lessee transfers all of his interest in some physical part of the premesis
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a. However, if T1 transfers his entire interest, but the instrument of transfer provides that if the transferee breaches any obligation of the lease, T1 may terminate the arrangement and retake possession then the majority of courts sees a reversion and a sublease.
I. Default

1. Abandonment: (Restatement) Abandonment occurs when tenant vacates the leased property without justification and without any present intention of returning and he defaults in payment of rent.
2. Tenant in possession: CL Rule: A landlord may rightfully use self-help (obtaining relief or enforcing one’s rights without resorting to legal action) to retake leased premises from a tenant in possession without incurring liability for wrongful eviction provided two conditions are met. 1) The landlord is legally entitled to possession,  2) The landlord’s means of reentry are peaceable.
a. Berg v. Wiley: The only lawful means to dispossess a tenant who has not abandoned nor voluntarily surrendered but who claims possession adversely to a landlord’s claim of breach of a written lease is by resort to judicial process.
i. “growing modern trend,” yet probably not yet the majority rule
ii. MCLA 6000.2918: Specifically states that anyone who has been forced out by self help shall recover 3x the actual damages or $200 whatever is greater. 
MCLA 554.134 Termination of estate at will or by sufferance or tenancy from year to year. [MN ST 26.1104 ] 

Sec. 34. (1) Except as provided otherwise in this section, an estate at will or by sufferance may be terminated by either party by 1 month's notice given to the other party. If the rent reserved in a lease is payable at periods of less than 3 months, the time of notice is sufficient if it is equal to the interval between the times of payment. Notice is not void because it states a day for the termination of the tenancy that does not correspond to the conclusion or commencement of a rental period. The notice terminates the tenancy at the end of a period equal in time to that in which the rent is made payable. 

(2) If a tenant neglects or refuses to pay rent on a lease at will or otherwise, the landlord may terminate the tenancy by giving the tenant a written 7-day notice to quit. 

(3) A tenancy from year to year may be terminated by either party by a notice to quit, given at any time to the other party. The notice shall terminate the lease at the expiration of 1 year from the time of the service of the notice. 

(4) If a tenant holds over after a lease is terminated pursuant to a clause in the lease providing for termination because the tenant, a member of the tenant's household, or other person under the tenant's control has manufactured, delivered, possessed with intent to deliver, or possessed a controlled substance on the leased premises, the landlord may terminate the tenancy by giving the tenant a written 7-day notice to quit. This subsection applies only if a formal police report has been filed by the landlord alleging that the person has unlawfully manufactured, delivered, possessed with intent to deliver, or possess a controlled substance on the leased premises. For purposes of this subsection, "controlled substance" means a substance or a counterfeit substance classified in schedule 1, 2, or 3 pursuant to sections 7211, 7212, 7213, 7214, 7215, and 7216 of Act No. 368 of the Public Acts of 1978, being sections 333.7211, 333.7212, 333.7213, 333.7214, 333.7215, and 333.7216 of the Michigan Compiled Laws. 
iii. Summary Procedures: “A quick and efficient means by which to recover possession after termination of a tenancy”…(forcible entry and detainer statutes)….Typically provide for a few days notice to tenant prior to eviction action and the range of issues subject to litigation is kept narrow.
· Focuses solely on the questions of whether rent has been paid…whether possession is lawful
3. Tenant who has abandoned possession: Is a landlord seeking damages from a defaulting tenant under a duty to mitigate the damages by making reasonable efforts to re-let the apartment wrongfully vacated by the tenant?
a. MAJ. RULE: A landlord is under no duty to mitigate damages caused by a defaulting tenant.
i. Based in view of landlord tenant law as property law.  (Transfer of interest in property: why should the landlord concern himself with the tenant’s abandonment of his own property?)
ii. You cannot recover more than the actual rent (if the rent were to go up, etc.), but the landlord always has the option to accept the surrender and relet the premises to another for the higher price rather than recovering retroactive rent.
iii. You cannot recover future rent
b. Sommer v. Kridel: A landlord has a duty to mitigate damages where he seeks to recover rents due from a defaulting tenant
i. Shift to a more contract view of landlord tenant relationship: notions of fair dealing.
ii. No set standard: case by case inquiry
iii. Burden on the landlord to show that he made reasonable efforts
iv. This is the majority rule now (“Reasonable effort”)
c. Surrender: Terminates a lease, provided, of course, that the landlord accepts the tenant’s offer.  (Explicit and Implicit acceptance). If so, it “extinguishes the lessee’s liability for future rent, but not for accrued rent or for past breaches of other covenants.” 
i. Gives lawful possession back to the landlord
4. Constructive Eviction: The only exception to the CL rule of caveat lessee. The obligation to pay rent was dependent upon the tenant’s having possession undisturbed by the landlord.
a. If one could characterize a shortcoming in the leased premises as an unlawful disturbance by the landlord—as a breach of the covenant of quiet enjoyment implied in all leases;
b. and if the disturbance was so substantial as to amount to eviction;
c. and if the tenant thereafter abandoned the premises;
d. then it is as though the tenant had been evicted, and the obligation to pay rent was relived
i. Partial Constructive Eviction is available in most jurisdictions where you would get a prorated rent for the rooms of your apartment that you cannot use.
5. Quiet Enjoyment: Implied in all leases. Originally limited only to cases where the tenant actually left the premesis, and left because of the interference.  Breached when the landlord’s conduct had “the effect of depriving the lessee of the beneficial use of the demised premises, whether by positive acts of interference or by withholding something essential to full enjoyment and included within the terms of the lease.”  

a. Disturbance has to come from the landlord( exceptions: prostitutes and common areas
b. Damages: depreciation of rental value
c. If a tenant knows of the interference before hand, they have waived their right to sue. And prior to CE the tenant must give notice to the landlord and the landlord must fail to remedy the situation within a reasonable time

J. Implied Warranty of Habitability: Generally now, most states have implied warranties of habitability: therefore, the lessee can expect that the lessor will keep the premesis safe, clean and fit for human habitation. Covers common areas and latent (in some jurisdictions patent) defects that the lessor knew or should have known about but the lessee didn’t.
1. Must inform the landlord of the problem
2. The Defect must have an impact on the safety or health of the tenant
3. Punitive Damages are awarded many times in IWH cases when the inaction was grevious enough.
4. IWH cannot be waived by a contract
5. Applies only to residential leases.
6. Violation of housing code is not a violation per se…minor violations will not count.  
7. Remedies: Contract remedies: damages, recission and reformation.  Only exception to the rule that a tenant must pay rent regardless…the tenant can withhold rent while the apartment is not habitable.  
K. Noisy Neighbors: You should always try to negotiate a clause into your contract that the landlord ensures your peace and quiet.
L. Criminal Activity: CL a landlord has no obligation to protect tenants from criminal activity.  Modern Rule tends toward the fact that the landlord is liable where he knows of criminal activity in the area and doesn’t take steps to protect the premises.
VI. THE LAND TRANSACTION
A. Introduction

1. When is a lawyer’s expertise necessary in the transaction of purchasing land?
a. The court in State v. Buyers Service Co. says that a lawyer’s expertise is needed to prepare deeds, mortgages, notes and other legal instruments related to mortgage loans and transfers of real property.  They also held that title examination, when done for another, constitutes the practice of law.  During closing, the court held that while it is obvious that a lawyer’s  counsel is needed to instruct clients in the manner in which to execute legal documents, it is impossible to ensure that this will be done without requiring counsel to be present at a closing.  The court also held that a lawyer is needed to supervise recording of documents at the courthouse for the benefit of third parties.
b. In re Opinion No. 26: “The contract of sale, the obligations of the contract, the ordering of a title search, the analysis of the search, the significance of the title search, the quality of the title, the extent of those risks , the probability of damage, the obligation to close or not to close, the closing itself, the settlement, the documents there exchanged, each and every one of these, to be properly understood must be explained by an attorney.  And the documents themselves, to be properly drafted, must be drafted by an attorney.
· abstract of title: The physical document. A concise statement, usually prepared for a mortgagee or purchaser of real property, summarizing the history of a piece of land, including all conveyances, interests, leins, and encumberances that affect title to the property.
· real estate closing: Final meeting between parties in transaction for land.  The function of the closing is to bring all interested parties together and to permit them to execute and deliver the necessary documents simultaneously with payment of the purchase price and the settlement of the costs of the transactions.
· Recording: Following the closing, the mortgagee’s attorney generally will send the deed and mortgage to the courthouse to be recorded on file.  At CL this isn’t required, but many statutes require parties to do so.
· Title assurance: a policy issued by an insurance company guaranteeing that the title to a parcel of real property is clear and properly in the name of the title owner and that the owner has the right to deed the property (convey or sell) to another

2. Role of the Broker: Traditionally the broker prepares the sales contract.  However, this is only where the agreement is a “simple contract”—standard form contracts for the sale of land.  
a. It is also the duty of the real estate broker to conduct a reasonably competent and diligent inspection of the residential property for sale and to disclose to prospective purchasers all facts materially affecting the value or desirability of the property that such an investigation would reveal.
b. The broker doesn’t have a duty to disclose if the owner fraudulently concealed any fact.
c. MAJ TREND: Dobb’s Rule: Seller’s broker does not earn a commission until the purchaser completes the transaction by closing the title in accordance with the contract.  However, if the sale falls through because of the seller’s wrongful act or interference, the broker is entitled to a commission. This is not the law in Michigan( standard rule: the broker earned a commission when the K of sale is signed.
B. Statute of Frauds

1. Relevant Provisions to Property: 1-3 : except for leases for less than three years, no interest in land could be created or transferred except by an instrument in writing signed by the party to be bound thereby. 4: no action shall be brought upon “any contract or sale of lands…or any interest in or concerning them…unless the agreement upon which such action shall be brought or some memorandum or note thereof shall be in writing and signed by the party to be charged therewith.” 
2. Minimum Requirements for SOF: To satisfy the SOF a memorandum of sale must, at a minimum, be signed by the party to be bound, describe the real estate, and state the price.
a. Some jurisdictions require that the document state the “material terms” of the agreement
3. Exceptions to the SOF

a. Estoppel: Applies where unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other seriously to change his position in reliance on the contract.
i. Also applies to unjust enrichment (restitution).
b. Part Performance: Allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement.
i. Acts include the buyer’s taking of possession and paying all or part of the purchase price or making valuable improvements. (Just taking possession isn’t enough, nor, generally is just paying consideration, etc.)
ii. Unless the π shows that he would suffer irreparable injury if the contract were not enforced, then the buyer’s taking of possession alone is sufficient)
C. Marketable Title: Implied condition of a contract.  If it is not met, the buyer is entitled to rescind the contract.  “A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.” 
1. Fee simple + free from encumbrances + buyer entitled to possession (Sinks)
2. Seems to be based in notions of restraint on alienation.  A purchaser wants a title that they will not have to fight for in a court, or spend a large amount of money making improvements on in order to meet restrictive standards, or that they will be able to sell to someone else easily.
a. A violation of a local zoning ordinance will not make the land unmarketable, however, an existing violation of a restrictive covenant would.
3. Threshold for marketable title: Is there a risk of a lawsuit?
a. Leniency of the rule: But only where the contract of sale does not require the vendor to give a title valid of record, but provides for a less stringent requirement, here “marketable and insurable” 
4. Marketable Title and Adverse Possession: 
a. MAJ RULE: If the adverse possessor takes the necessary steps to prefect the record title before the sale, the title is clearly marketable.
b. MIN RULE (Conklin v. Davi): The adverse possessor may choose to enter into a contract of sale and convince the purchaser that his estimate of the marketability of title is justified.
i. But only where the contract of sale does not require the vendor to give a title valid of record, but provides for a less stringent requirement, here “marketable and insurable” 
ii. BOP on seller to prove adverse possession.
c. (MAJ?) RULE: Marketability of title is measured from the conclusion of the suit, not from the specified closing date.
D. Caveat Emptor: Let the buyer beware. The basic premise that the buyer buys at his/her own risk and therefore should examine and test a product himself/herself for obvious defects and imperfections. 
1. Caveat emptor still applies even if the purchase is "as is" or when a defect is obvious upon reasonable inspection before purchase.
2. Since implied warranties (assumed quality of goods) and consumer protections have come upon the legal landscape, the seller is held to a higher standard of disclosure than "buyer beware" and has responsibility for defects which could not be noted by casual inspection (particularly since modern devices cannot be tested except by use and many products are pre-packaged).
a. Duty to Disclose Defects: Stambovsky v. Ackley RULE( Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity. 
i. Two biggie factors: 1) seller takes unfair advantage of the buyer’s ignorance, 2) created and perpetuated a condition about which he is unlikely even to inquire.
b. “As is” clauses do not apply where the facts are peculiarly within the knowledge of the party invoking them.
i. But generally, if the defects are reasonably discoverable and there is no fraud, an “as is” clause in a sales contract will be held up.
c. Johnson v. Davis CL RULE of Nonfeasence: Where the parties are dealing at arm’s length, and the facts lie equally open to both parties, with equal opportunity of examination, mere nondisclosure does not constitute a fraudulent concealment.
i. Increasing MAJ RULE: Where a seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.
ii.  Contract Notions of “elementary” fair conduct.
iii. Two Tests for Materiality

· An objective test of whether a reasonable person would attach importance to it in deciding to buy

· A subjective test of whether the defect “affects the value or desirability of the property to the buyer” 
d. Disclosure of Hazardous Waste Disposal: Congressional Act establishes strict liability for cleanup costs of a hazardous waste site upon any current owner or operator of a site containing hazardous waste, any prior owner or operator of the site at the time it was contaminated, any generator of hazardous waste, and transporters of hazardous substances.
i. “Innocent landowner defense” available to a person who buys property after the site is contaminated and does not know or has no reason to know that any hazardous substance has been released on the property.
· Duty: “all appropriate inquiry”
E. Merger: A contract merges into a deed, and once the deed is accepted the deed is deemed the final act of the parties expressing the terms of their agreement.
1. Thus: If a contract calls for marketable title, but the buyer accepts the deed with no warranties, they cannot later sue on the contract provision to furnish marketable title.
2. At CL this was absolute, not so much the case now.
F. The Implied Warranty of Quality: A warranty to title is implied, even where it is not expressly written.  The warranty of habitability is implied, and cannot be denounced in the contract, and in the Uniform Land Transactions Act, no general disclaimer is effective with respect to a buyer of a home in which the buyer intends to live. (Warranty of Suitability, Warranty of Quality)   But a warranty of quality is not normally implied where the seller is not a “merchant of housing”
1. Implied Warranty of Quality and Privity of Contract: CL required privity for a suit of implied warranty.
a. Lempke v. Dagenais: The court abandons this requirement mostly for public policy reasons:
i. Latent defects don’t manifest for some time by definition
ii. Changes in society
· Increasingly mobile people
· Ordinary buyer is not in a position to discover hidden defects
iii. Subsequent purchaser has little opportunity to inspect and little knowledge about construction
iv. Builder will not be unduly taken unaware by the extention of the warranty since he was under a duty anyway
v. 1st purchaser bar to recovery might encourage sham first sales to insulate builders from liability
b. Economic Reasons also: 
i. Builder-vendor is in a better position than purchaser to evaluate and guard against financial risk posed by a latent defect.
c. Limitations: Rule limited to latent defects, which become manifest after the subsequent owner’s purchase and which were not discoverable had a reasonable inspection of the structure been made prior to the purchase.
i. Latency: measured by a reasonableness standard
ii. Builder’s defenses: defects were not attributable to him.
iii. Builder’s duty: To perform in “a workmanlike manner and in accordance with accepted standards”
d. (MAJ RULE?)
G. The Deed

1. A deed attempts to convey title. Required Elements: Grantor, Grantee, Words of Grant, Description of the land involved, Signature of the Grantor, and, sometimes, attestation or acknowledgement.
a. Michigan Short Form Deed 565.151( If you use the phrase “conveys and warrants” that language will automatically give you all 6 of the standard warranties.
b. Consideration is not required, but it is customary to state.  This way, there is a record of what the previous owners have paid…which will be important when issues of remote grantees come into play.

c. Damage Rule for Present Covenants: You can recover no greater amount than the original grantee could’ve recovered (consideration in the original deed controls)

d. You definitely want to show consideration for purchase so you have contract status, as opposed to gift.
i. However, not disclosing full consideration ( limits future liability, subsequent parties can’t recover more than your consideration.
e. Notary: Intended to insure that the person who is signing the document is really the one who is signing the document.
2. Maximum Recovery of a Warranty: consideration received + interest + incidental damages (out-of-pocket expenses incurred in examining the title or defending against a direct attack.)
3. General Warranty Deed: Warrants title against all defects in title, whether they arose before or after the grantor took title. 6 Warranties included in deed.
a. Present Covenants: Broken, if ever, at the time the deed is delivered. (SOL breach of present covenant at delivery of the orginal deed) A present covenant, if not breeched when the deed is delivered can never be broken.  However, if it is breached, the grantee no longer has a covenant but, instead, has a cause of action for breach of the covenant.
i. Covenant of seisin: The grantor warrants that he owns the estate that he purports to convey. 
· Damages: Return of all or portion of the purchase price 
(i) But not the benefit of the bargain.
· CL RULE: (MAJ RULE)You can’t assign a chose in action, therefore a present covenant does not “run with the land”
(i) You can sell your house, but the right to sue for breach of present covenant will stay with you for the whole SOL.
(a) However, there wouldn’t be any damages, so you still can’t sue.
(ii) The English rule allows for a chose in action to be assigned.
ii. Covenant of Right to Convey: The grantor warrants that he has the right to convey the property.  In most instances this covenant serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey.
· Eg. a trustee may have legal title but be forbidden by the trust instrument to convey it.
iii. Covenant Against Encumbrances: The grantor warrants that there are no encumbrances on the property.  Encumbrances include, among other items, mortgages, leins, easements, and covenants.
· Encumbrances: a general term for any claim or lien on a parcel of real property. These include: mortgages, deeds of trust, recorded abstracts of judgment, unpaid real property taxes, tax liens, mechanic's liens, easements and water or timber rights.
(i) a pecuniary charge against the premesis (ie lein, mortgage, etc.)
(ii) estates or interests in the property less than the fee

(iii)  easements or servitudes on the land

(a) An encumbrance must exist at the time of the conveyance for the covenant to be breached.
· Encumbrances that effect the title are generally included in the covenant regardless of the knowledge of the purchaser.
· Encumbrances that effect the physical condition of the land are in many cases excluded from the covenant. (Especially when they are apparent and therefore within the contemplation of the parties) 
· General Rule: An easement which is a burden upon the estate granted and which diminishes its value constitutes a breach of the covenant against encumbrances in the deed, regardless of whether the grantee had knowledge of its existence or that it was visible and notorious.
· (MAJ) RULE: The concept of encumbrances cannot be expanded to include latent conditions on the property that are in violation of statutes or government regulations.
· Damages: If the encumbrance is easily removable: then removal.  Otherwise, the measure of damages is the difference in the value between the land with the encumbrance and without the encumbrance.
(i) Limited by the total price received by the warrantor.
(ii) Benefit of the bargain is available here
b. Future Covenants: Broken when the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged. (SOL begins to run at the time of eviction, or when the covenant is broken in the future) Future covenants run with the land to all successors in interest of the grantee.
** A future covenant is not breached unless the covenantee or his assigns are prevented from taking complete possession or is actually or constructively evicted by a person having paramour title.**
i. Covenant of General Warranty: The grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
· Lawful claims are those that the grantee looses only.
ii. Covenant of Quiet Enjoyment: The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.
iii. Covenant of Further Assurances: The grantor promises that he will execute any other documents required to perfect the title conveyed.
4. Special Warranty Deed: Contains warranties only against the grantor’s own acts, but not against the acts of others.
a. Eg. If the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable.
5. Quitclaim Deed: Contains no warranties of any kind.  It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor.
a. A quitclaim deed doesn’t stop a general warranty chain, it just takes one owner out of that chain.
6. Forgery: A forged deed is void.  The grantor whose signature is forged to a deed prevails over all persons, including subsequent good faith purchasers.
7. Fraud: Most courts hold that a deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor.
8. Estoppel by Deed: O( A land that O does not own.  If O subsequently acquires title to the land, the grantor is estopped to deny that he had title at the time of the deed and that title passed to the grantee. Legal efficiency.
a. Later extended to quitclaim deeds that represent that the grantor had title
H. Delivery: Effective when the grantor hands the deed to the grantee upon receipt of the purchase price, or the grantor puts the deed in the hands of a third party who hands over the deed at the closing of the transaction (conditional delivery).
1. But the grantor must have the present intention to pass title for it to be effective.
2. Objective evidence of the subjective intent to transfer title.
3. Delivery occurs in the middle of escrow…when the agent gets the deed.
4. Escrow agent: a person or entity holding documents and funds in a transfer of real property, acting for both parties pursuant to instructions. Typically the agent is a person (commonly an attorney), escrow company or title company, depending on local practice.
a. Usually has to go to a third party (a person’s lawyer cannot be an escrow agent usually)
b. Did the donor give up dominion and control?
5. Conditional delivery: Delivery to the hands of a third party who hands over the deed upon closing of the transaction (or some “condition”).
a. Title “relates back” to the date the grantor handed the deed to the agent.
b. If the grantor intends to pass title or a future interest to the grantee now, there has been a delivery even though possession may be postponed until the grantor’s death. 
i. However, if the grantor intends that no interest should arise until death…no delivery during life has taken place.  And the gift, treated as a will, doesn’t satisfy the statute of wills.
6. Sweeney, Admin. v. Sweeney: Physical Delivery = prima facie presumption of delivery. (Same with recordation).
7. Rosengrant v. Rosengrant: Classic fact pattern of attempt to disallow a fact pattern that would lead to fraudulent transactions.
a. The general rule is that where a grantor delivers a deed under which he reserves a right of retrieval and attaches to that delivery the condition that the deed is to become operative only after the death of grantors and further continues to use the property as if no transfer had occurred, the grantor’s actions are nothing more than an attempt to employ a deed as if it is a will.  This cannot be done.
I. Mortgage: a document in which the owner pledges his/her/its title to real property to a lender as security for a loan described in a promissory note.
1. To be enforceable the mortgage must be signed by the owner (borrower), acknowledged before a notary public, and recorded with the County Recorder or Recorder of Deeds.
2. If the owner (mortgagor) fails to make payments on the promissory note (becomes delinquent) then the lender (mortgagee) can foreclose on the mortgage to force a sale of the real property to obtain payment from the proceeds, or obtain the property itself at a sheriff's sale upon foreclosure.
a. Deficiency: If the land did not bring enough money to satisfy the debt at the foreclosure sale, the mortgagee can recover a deficiency judgment for the excess amount.
i. Judicial Review: If the foreclosure is through a judicial proceeding, the sale price is ordinarily not challengeable (unless it “shocks the conscience of the court”), and the amount realized is applied to the debt.
· However, a private foreclosure sale is usually reviewable.
· Thus, judicial foreclosure is the prudent route if the mortgagee is interested in obtaining a deficiency judgment.
3. However, catching up on delinquent payments and paying costs of foreclosure ("curing the default") can save the property( right of redemption: (equity of redemption) the right of a mortgagor (person owing on a loan or debt against their real property), after commencement of foreclosure proceedings, to "cure" his/her default by making delinquent payments. The mortgagor also must pay all accumulated costs as well as the delinquency to keep the property.
a. Only residential property generally has a right of redemption.
b. Defaulting home owner has to remain in possession without paying a penny for at least 6 months
c. In some states the property can be redeemed by such payment even after foreclosure.
4. Note Structure( 1) fixed payment, fixed interest, fixed time (bank assumes the risk of the market); 2) fixed payment, adjustable interest, fixed time (both parties assume the risk); 3) balloon: commitment for a specific period of time, after which time you must either pay off the mortgage, or refinance.
a. Reverse Mortgage: we’ll pay you so much per month…and make the mortgage increase over time
i. Vs. Home Equity Loan: has a fixed ceiling
5. Subsequent Mortgages: The lender who has the first mortgage is paid back in full, and then the subsequent mortgages are paid off.  This is why 2nd and 3rd mortgages generally carry higher interest rates.
a. What if the mortgagor pays diligently on the 1st mortgage, but comes short on the 2nd?
i. Can’t force the liquidation of the 1st mortgage.
ii. Therefore, when there is foreclosure sale….the person must buy the house with the 1st mortgage attached to the property.
iii. RULE: You cannot liquidate a prior interest, but when the 1st mortgage goes (gets sold, etc.) everything else is liquidated.
6. Installment Land Contract: arrangement whereby the seller contracts to convey title to the purchaser when the purchaser has paid the purchase price in regular installments over a fixed period of time. 
a. There is little functional difference between an ILC and a mortgage.  However, the installment land contract is financed by the seller and is particularly beneficial with low-cost housing and vacation lots and are also favored in states where judicial foreclosure is the only method of foreclosing a mortgage. Main reason: unimproved land.
7. Title or Lein theory of mortgages: Under English common law a mortgage was an actual transfer of title to the lender, with the borrower having the right to occupy the property while it was in effect, but non-payment ended the right of occupation.
a. Today only Connecticut, Maine, New Hampshire, North Carolina, Rhode Island and Vermont cling to the common law, and other states using mortgages treat them as liens on the property.
b. More significantly, 14 states use a “deed of trust” (trust deed) as a mortgage. (See Bean v. Walker).
i. Deed of trust: The borrower conveys title to the land to a person (3rd person or lender) to hold in trust to secure payment of the debt to the lender.  The trustee is given the power to sell the land without going to court if the borrower defaults.
8. Mortgagee’s Duty: (Murphy v. Financial Development Corp) Essentially that of a Fiduciary…every effort to obtain “a fair and reasonable price under the circumstances.”  
a. Fair price: Depends on the circumstances of each case…inadequacy of price alone is not sufficient to demonstrate bad faith unless the price is so low as to shock the judicial conscience.
b. Additional duties (beyond those statutorily required of good faith and due diligence( two separate issues)
i. Due Diligence: “whether a reasonable man in the lenders’ place would have adjourned the sale”
ii. Damages: Damages: “Fair market value” for breach of good faith, “Fair value” for breach of due diligence.
9. Equitable Conversion and Mortgages: When the buyer enters into the contract of sale, they have equitable title to the property, regardless of whether they have paid the note off yet, and therefore are entitled to the equitable remedy of redemption.
a. Bean v. Walker: installment land contract is treated analogously with respect to equitable conversion (MI Rule, MAJ)
VII. TITLE ASSURANCE

A. The Recording System

1. Recording Acts: Generally do not affect the validity of a deed or other instrument.  However it establishes a system of public recordation of land titles and preserves in a secure place important documents which might otherwise be easily lost or misplaced, and protect purchasers for value and lein creditors against prior unrecorded interests.
a. Statutes typically require that in order to increase the reliability of the public records, a deed be acknowledged before a notary public before it is entitled to recordation.
b. Acknowledgement: the section at the end of a document where a notary public verifies that the signer of the document states he/she actually signed it.
i. The acknowledgment is vital for any document which must be recorded by the County Recorder or Recorder of Deeds, including deeds, deeds of trust, mortgages, powers of attorney that may involve real estate, some leases and various other papers.
ii. The purpose of the acknowledgment is to prevent fraud
iii. Messersmith v. Smith: RULE: The recording of an instrument affecting the title to real estate which does not meet the statutory requirements of the recording laws affords no constructive notice
iv. Here the statutory requirement breached was the acknowledgment, regular on its face, it is presumed to state the truth. The BOP is on π that proof be strong and convincing to show that acknowledgment did not exist.
2. CL RULE: First in Time: Priority of title was determined by priority in time of conveyance.
a. Still is the rule today unless someone can show that the outcome should change because they qualify under one of the protected statutes.  
3. Indexes:

a. Grantor-grantee: All instruments are listed alphabetically and chronologically under the grantor’s surname and vice versa.
b. Tract index: Index documents by a parcel identification number assigned to the particular tract.
i. If the index is grantor-grantee, then the only way a subsequent purchaser of land can be put on notice of defects in the title is by searching alphabetically through the index starting with the grantee index and the person’s name whom they are purchasing from. This creates several problems: first of all…name spellings may be erroneous, or when unknown parties are sold property that has already been sold to someone else, etc.  A tract index can solve some of these problems, since the party need only look up the tract number that corresponds with their property. However most jurisdictions have not adopted this form of index.
4. How to search title:

a. 1st You look in the grantee index under your client’s grantor’s name from the present time backward until you find a deed from some other party to him.
b. 2nd You keep looking backwards from there…and so forth until you go sufficiently far enough back in time (local custom…back to a sovereign…60 years…it varies: MI RULE 40 yr. floating window)
c. 3rd You must switch to the grantor index and search that title forward in time under the names that you have acquired of each grantor.  (Make sure you look in this index from the date of execution of the deed that you found in the grantee index rather than simply from the date of recording.)
i. this is the title search, because you find out what they did to the land when they owned it.

· It is here where you look at the documents and read through them
ii. Most jurisdictions say that you only have to look up a person’s history from the day of the conveyance of the deed and then you must go until the next deed was recorded.
d. The Golden Search Rule: Search the Grantor Index for each person in the chain of title, under his/her name, from the date of delivery of the deed to that person [date in] until the date of recording of the first conveyance from that person, of all of his/her interests, [date out].
e. If there is no documentation of a person in the grantor grantee index…then you should check the wills index, because it is likely the land was divised to her.
f. Specificity of the Document:

i. RULE: A single instrument, properly executed, acknowledged, and delivered, may convey separate tracts by specific description and by general description capable of being made specific, where the clear intent of the language used is to do so.
ii. Mother Hubbard Instrument: A deed or other instrument in writing which is intended to convey an interest in real estate and which describes the property to by conveyed as “all of the grantor’s property in a certain county”

· Typically used for death bed transfers and situations where time is of the essence and specific information concerning the legal description of the property is not available.

iii. Luthi v. Evans: MH Clauses are typically good between the grantor/grantee, but do they bind a subsequent bona fide purchaser? The legislature intended that recorded instruments of conveyance, to impart constructive notice to a subsequent purchaser or mortgagee, should describe the land conveyed with sufficient specificity so that the specific land can be identified.

g. MAJ RULE: The fact that a deed is not properly indexed by the register of deeds will not prevent constructive notice.

i. Governmental Immunity: In the absence of a specific statutory provision the recorder is generally protected by governmental immunity.  

· But the attorney who is in charge of closing a transaction is liable in negligence to the grantee for failure to record a deed promptly if the grantee suffers as a result.

h. Idem Sonans: (Orr v.Byers) Though a person’ name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds between the correct pronunciation and the pronunciation as written.

i. The rule is inapplicable, however, under circumstances “where the written name is material”

ii. The court here refuses to accept this rule because of undue burden this would place on those performing a title search, when all the judgment creditor would have to do is spell the names of the judgment debtors correctly.
· Amer. Law of Prop: names like that of the record owner, spelled differently but pronounced alike, give constructive notice so long as they begin with the same letter. (MIN RULE)

· If an alias is not put in a deed or document, then a subsequent purchaser has no obligation to research alias.

i. Board of Educ. of Minneapolis v. Hughes: RULE A deed that does not name a grantee is a nullity, and wholly inoperative as a conveyance, until the name of the grantee is legally inserted.
i. However there can be implied authority from the grantor that when the grantee signs his name, the deed becomes operative.
ii. Therefore…RULE:A deed which is a nullity when delivered because the name of the grantee is omitted becomes operative without a new execution or acknowledgment if the grantee, with either express or implied authority from the grantor, inserts his name in the blank space left for the name of the grantee.
5. Divisions of Land: All of the public land in the US besides that in the 13 colonies was first surveyed into rectangular tracts by forming 6 mile square lines.  The first north south line established for any surveyed area was the true meridian or principle or prime meridian (Meridian Rd./ 8 mile).  34 in each area surveyed. // to the principle meridian are range lines, 6 miles apart (and the area between the range lines are ranges).  For each principle meridian there is a base line which runs east west on a true parallel of latitude. // to the base lines, at 6 mile intervals are township lines (the 6 mile strips bounded by these lines are townships, as also are the 6 miles squares formed by the intersection of the range and township lines).  Each township was conveyed into 36 sections, each one mile square and containing around 640 acres.
B. Types of Recording Acts:

1. Race Statute: The earliest type of recording act where, as between successive purchasers of the same property, the person who wins the race to record prevails.  Whether the subsequent purchaser has actual knowledge of the prior purchaser’s claim is irrelevant.
a. Limits inquiry into matters off the record.
b. Louisiana and North Carolina
2. Notice Statute: If a subsequent purchaser has notice of a prior unrecorded instrument, then they cannot prevail over the prior grantee, otherwise, they do.
a. Shelter rule: Applies in a notice jurisdiction.  A person who takes from a bona fide purchaser protected by the recording act has the same rights as the grantor, therefore, when O(A, who doesn’t record, then O(B, who doesn’t record, then A records, and B(C, C still prevails, even though the deed has been recorded.
3. Race-Notice Statute: Combines the race and the notice statutes: A subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser is (1) without notice of the prior instruments and (2) records before the prior instrument is recorded.
a. In most jurisdictions, records first can be literally records first or that their chain has recorded first.  Therefore O(A, O(B, B records then A records then B(C (C can be considered to have recorded first in a race-notice jurisdiction)
4. Language: Notice: “shall be good and effectual in law or equity against creditors or subsequent purchasers for a valuable consideration and without notice, unless the same be recorded according to the law” / Race-Notice: “void against any subsequent purchaser…in good faith and for valuable consideration, whose conveyance is first duly recorded…unless the conveyance shall have been duly recorded prior to the record of notice of action”
a. Consideration: By judicial construction, the recording statutes have been held, almost universally, not to protect donees and devisees, even in race jurisdictions.
i. The consideration cannot be “nominal,” most statutes require it to be a “substantial” amount, or an amount “not grossly inadequate.”  
ii. If a deed recites that it is for “$1 and other good and valuable consideration,” this raises a presumption that the grantee is a purchaser for a valuable consideration, and places the BOP on the party attacking the deed to prove the inadequacy of consideration.
5. Chain of Title: Traditional meaning: the recorded sequence of transactions by which title has passed from sovereign to the present claimant.  Technical meaning: the period of time for which records must be searched and the documents which must be examined within that time period.
a. Chains of title include notations of deeds, judgments of distribution from estates, certificates of death of a joint tenant, foreclosures, judgments of quiet title (lawsuit to prove one's right to property title) and other recorded transfers (conveyances) of title to real property.
b. Root of Title: The first title to the land that the law requires you to go back and look at.
c. Wild Deed: A deed not found in the chain of title.
6. Obligation to look at documents which deal with tracts of land not in your chain of title. (Guillette v. Daly Dry Wall, Inc.) 
a. RULE: Where the common grantor has not bound his remaining land by writing, the statute of frauds prevents enforcement of restrictions against the grantor of a subsequent purchaser of a lot not expressly restricted.
i. However, a subsequent purchaser is under a duty to go back to the common grantor of subdivided property to ascertain whether any restrictions have been put on the property in other deeds, not named in your own chain of title. (Even if no restriction or neighborhood plan is mentioned in your deed?)
ii. Cases are equally divided between the Mass. view in this case and the view that you do not have to look back to the common grantor of a subdivision. 
· Not the rule in MI

b. Restrictive Covenants: One party gets the burden, one party gets the benefit (usually the grantor, but the benefit attaches to the land and transfers to the deed and subsequent purchasers)
i. Wherever the benefit runs, you have a π, wherever the burden runs, you have a Δ.
7. Tips for Recording Act Problems:

a. Determine notice from the moment of the delivery of a deed

b. X analysis: What would a third party see as the chain of title if he looked it up at the courthouse from the grantor.

c. Start with the presumption that first in time and their chain wins, unless someone can take it away from them.

d. Don’t forget about equitable estoppel: A( B, then later in time O( A.  B would win title from A.
Ex. 9: A(B who records

           A gets title, records


A ( C (no notice) C records

** Between A and B, as soon as A receives title, B would win.  However the recording wouldn’t be in the chain of title, therefore the only way to protect B against C would be to require buyers to look at each grantor from the period between their birth to the time they recorded their deed.

C. Who is protected?
1. Daniels v. Anderson: When, during the executory stages of a real estate installment contract does the buyer become a bona fide purchaser?

a. RULE: A purchaser who, prior to the payment of any consideration, receives notice of an outstanding interest but continues to make payments on the property does so at his/her own peril. (Logic: this action equals fraud upon the holder of that interest)
b. MAJ Pro Tanto RULE: Protects the buyer to the extent of the payments made prior to notice, but no further.

i. Partial payment is insufficient to make the person a bfp: but equitable considerations are evaluated.
ii. Most common method: to award the land to the holder of the outstanding interest, and the buyer the payments that he or she made.

iii. To award the buyer a fractional interest in the land proportional to the amount paid prior to notice.
iv. To allow the buyer to complete the purchase, but to pay the remaining installments to the holder of the outstanding interest.
c. Determination of when the party has become a bfp all revolves around when they got the deed: therefore, if Zographos would’ve mortgaged the property, then he would’ve received a deed, Jacula would’ve been paid, and there wouldn’t have been a case here.
d. Delivery to the courthouse or physical recording in the index?
i. Jurisdictions go both ways.
e. Constructive (record) notice is not sufficient to satisfy the requirement for a notice jurisdiction when payments are being made on property.
2. Notice

a. Actual: having been informed directly of something or having seen it occur.
b. Constructive: notice that the law declares you have regardless of your actual knowledge.
i. Record: Constructive notice that you get from the fact that a deed has been recorded.
ii. Inquiry: Constructive notice where, because of a certain aspect of a deed in the chain of title to the property in question, the buyer is required to inquire into a further matter, that may not be in the property’s direct chain of title, or may go back further than the root of title.
· Quitclaim Deeds: In the majority of jurisdictions, the mere fact that there is a quitclaim deed in your chain of title does not infer inquiry notice.
(i) As opposed to a foreclosure on your chain, in which case you should review the court file to make sure that everything conforms with due process, etc.
· Harper v. Paradise: RULE: “A deed in the chain of title, discovered by the investigator, is constructive notice of all other deeds which were referred to in the deed discovered”.

· Two Steps: 1) Is there enough information to trigger an inquiry, 2) Was there any information that could’ve been found?
(i) If Paradise would’ve just made the inquiry, even if they found nothing, they probably would’ve won the suit.
(ii) If you don’t inquire the law will impose upon you knowledge of the information that you reasonably would’ve acquired had you made a reasonable inquiry.
· Waldorff Insurance & Bonding, Inc.: MAJ RULE: Actual possession is constructive notice to all the world, or anyone having knowledge of said possession of whatever fight the occupants have in the land. 
(i) Possession triggers an inquiry
(ii) NOTE: As soon as there is a contract for purchase, land cannot be mortgaged anymore.
3. Marketable Title Acts: Limit title searches to a reasonable period (typically at least 30 or 40 years).  They seek to extinguish old defects in title with the passage of time.
a. Root of title: The most recent transaction in his chain of title that has been of record for at least 40 years.
b. Exceptions: Many acts except certain instances which do not have to be re-recorded (mineral rights, easements, interests of persons in possession, claims of the federal government, etc.) 

c. A party with an outstanding interest can record a notice of a claim every 40 years to ensure their claim does not get “cleansed” 
d. The acts do not require the person seeking their benefits to be a bona fide purchaser.
VIII. PRIVATE LAND USE CONTROLS: THE LAW OF SERVITUDES

A. Easements: An affirmative right to go on someone else’s land to use it.
1. Analyze each easement in terms of 1)creation, 2)scope, 3)termination
2. Difference between a lease and an easement: With a lease you have sole possession, with an easement both servient and dominant landowners have the right to use the land.
3. Profit a prendre: CL predecessor of easement, the right to take off the land things that were though of a “part” of the land (timber, minerals, etc.) Today’s profits work the same way: A is given the right to enter upon B’s land to remove something attached to it.
4. An easement can be in fee simple, or for life, or for a term of years.
CREATION(
5. Affirmative Easements: Give another the right to enter or perform an act on the servient land.
a. easement appurtenant: an easement that benefits the owner of the easement in the use of land belonging to the servient owner.
i. access easement: Typical easement for access to another property (often redundantly stated "access and egress," since entry and exit are over the same path),
ii. Dominant tenement/ servient tenement( appurtenant attaches to the dominant tenement, and cannot be detached without the consent of both dominant and servient owners.
· Ambiguity? The law presumes appurtenant.
b. Easement in gross: does not benefit the owner of the easement in the use of land belonging to the owner (of the land), but benefits the owner of the easement without regard to ownership of the land. (Eg. Power lines that run across your lot)
6. Negative Easements: Forbid one landowner from doing something on his land that might harm a neighbor.
a. Scenic Easement: The holder of the easement has the right to know that the landowner will not develop or destroy a tract of land.
7. Three ways to form an Easement:

a. Express Easement: Created like any other interest in land.  The extent of the right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties.
i. Willard v. First Church of Christ, Scientist CL RULE: One cannot “reserve” an interest in property to a stranger to the title.
· required two pieces of paper: a deed of easement and a deed for the property.  Here, she tried to do it with one piece of paper.
· Many courts find ways around this rule, a handful of jurisdictions have abandoned it. (Restatement provides that an easement can be created in favor of a third party)
b. Implied easement

i. implied from a prior existing use On the basis of an apparent and continuous (or permanent) use of a portion of the tract existing when the tract is divided. (quasi-easement: see Van Sandt v. Royster)
· Quasi Easement: An owner cannot have an easement over his own land. However, an owner may make use of one part of his land for the benefit of another part: quasi easement.
· RULE: If the owner of land, one part of which is subject to a quasi easement in favor of another part, conveys the quasi dominant tenement, an easement corresponding to such quasi easement is ordinarily regarded as thereby vested in the grantee of the land.
(i) Provided the easement is of an apparent, continuous and necessary character.
(ii) Necessity, Prior Use, Notice (3 most important requirements)
(iii) MAJ RULE: (?) Strict necessity required for implied easements in favor of grantor.
(iv) Necessity: to do anything else would be economically disruptive.
ii. easement by necessity The claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel (see Othen v. Rosier) Here necessity is required…necessity is only a factor in determining prior existing use. 
· RULE: Where a vendor retains a tract of land which is surrounded partly by the tract conveyed and partly by the lands of a stranger, there is an implied reservation of a right of way by necessity over the land conveyed where grantor has no other way out.

· Requirements: 1) There was unity of ownership of the alleged dominant and servient estates; 2) the easement is a necessity, not a mere convenience; 3) the necessity existed at the time of the severance of the two estates.
(i) The mere fact that the claimant’s land is completely surrounded by the land of another does not, of itself, give the former a way of necessity over the land of the latter, where there is no privity of ownership.
iii. **If the dominant and servient tenement come into the same ownership, the easement is extinguished.
iv. The easement endures only so long as it is necessary.
v. Difference between easements implied from prior existing use and necessity: 
· More strict necessity required for easement by necessity
· The use of the land that is the subject of an easement by implication existed at the time that the dominant estate was severed from the servient estate.  
· On the other hand, the use of the land that is the subject of an easement by necessity arose when the dominant estate and servient estate were severed from one another.
c. Prescription: Created when the owner of a tenement to which the right is claimed to be appurtenant, or those under whom he claims title, have openly, peaceably, continuously, and under a claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years.
i. “The foundation of prescriptive title is the presumed grant of the party whose rights are adversely affected; but where it appears that the enjoyment has existed by the consent or license of such party, no presumption of grant can be made.”
· The presumption of the court is critical. Presumption of permission when use not exclusive. Always ask if there is a presumption of acquiescence in this jurisdiction.
ii. Can apply to allow an easement in gross to ripen into a title, or a restricted easement to ripen into a less restricted easement. (Miller v. Lutheran Conference)
iii. Public use: The landowner must be put on notice by the kind and extent of the use, and the use must be claimed by the general public, not just individuals.
iv. Use by the public is considered a permissive use, and it is therefore absent the element of an adverse claim of right and can rarely or never ripen into a prescriptive right. – not exclusive.
v. Difference between easement by prescription and adverse possession: Mostly the same requirements( MAJ RULE: Exclusive use is required for presecription, but definition is different from the adverse possession requirement. “Exclusivity does not require a showing that only the claimant made use of the way, but that the claimant’s right to use the land does not depend upon a like right in others”  
d. fiction of the lost grant: Stemmed from the early CL prescriptive easement based upon as use from time immemorial when Parliament enacted a statute prohibiting challenges to rights of possession enjoyed since the accession to the throne of Richard I in 1189.  But time passed, and it became harder to prove possession since 1189, so Parliament passed statutes that presumed possession from time immemorial (any living person could remember, 20 yrs., etc.). But this was still a presumption and could be rebutted by actual proof.  Therefore judges created the fiction of the lost grant. 
i. If a use was shown to have existed for 20 years, it was presumed that a grant of an easement had been made and that the grant had been lost. 
· Could not be rebutted by evidence that a grant had in fact been made.
· Owner of the land is presumed to consent or acquiesce in the use, therefore, to secure a prescriptive easement under lost grant theory, the claimant must show that the use was not permissive and also that the owner acquiesced (did not object).
(i) Don’t presume this, no longer the majority rule.  Hostile and adverse.
(ii) Owner in a non lost grant jurisdiction must effectively interrupt of stop the adverse use to prevent a prescriptive easement from being acquired.
8. Reservation: Allows a grantor’s whole interest in the property to pass to the grantee, but revests a newly created interest (which did not exist before as an independent interest) in the grantor.
a. Written provision in a deed. (Willard v. First Church of Christ, Scientist)
b. Could theoretically vest an interest in a 3rd party, but early CL rejected this possibility.
9. Exception: Prevents some part of the grantor’s interest from passing to the grantee.  Since it comes from the grantor’s pre-existing possession, it cannot vest an interest in a 3rd party since the excepted interest remains in the grantor.
10. Condemnation: A judicial proceeding where the landowner must pay damages to the owner of the land where the easement is sought.  Under these statutes it doesn’t matter how the landlocking occurred; prior common ownership of the dominant and servient estates is not required.
B. Negative Easements: The right of the dominant owner to stop the servient owner from doing something on the servient land.
1. CL: 1) blocking your windows, 2) interfering with the air flowing to your land in a defined channel, 3) removing the support of your building, 4) interfering with the flow of water in an artificial stream.
a. Judges were hesitant to permit the creation of new types of easements, especially negative.  Where there is no public recording system, a purchaser could protect themselves by viewing the land in order to discover an affirmative easement, this is not the case with negative easements.  Promotes unencumbered title.
2. Modern: Solar, Scenic
C. Licenses: A license is permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass.  This privilege A resembles an easement, but it is revocable by the licensor at any time. 
1. However, a license coupled with an interest cannot be revoked (ie O( A the right to take timber from O’s property); a license may come irrevocable under the rules of estoppel. A license that cannot be revoked is something very akin to an easement. 
2. A license may be created orally
3. Irrevocable License due to Estoppel: Normally the change that triggers application of the rule stated in this section is an investment in improvements either to the servient estate or to other land of the investor.
a. Licensee may continue the use “to the extent necessary to realize upon his expenditures.
b. Where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire an interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense. 
i. Holbrook v. Taylor: Merely fixing a road probably wouldn’t be enough, it’s the fact that they built a house on the property.
ii. There has to be knowledge by the owner that the person using the property in question is improving the land.
c. Not possible in Michigan.
D. Assignability

1. Appurtenant v. In gross: both benefits and burdens pass automatically to assignees of the land.  Different for the benefit in gross: the burden of the servient tenement isn’t limited by the needs of the dominant tenement, therefore American courts have attempted to prevent the burden on the servient tenement from increasing beyond what was intended by the original parties.
a. Under modern statutes, however, about the only easements in gross that are not assignable are recreational easements.
b. Restatement: All in gross easements are assignable unless they unreasonably increase the burden on the servient estate.
c. MAJ RULE: Commercial easements in gross are assignable
d. Divisibility: If there is a division of the easement in gross, the easements must be used or exercised as an entirety.
i. Use as “one stock” (Miller)
SCOPE(
2. Increased burden: Restatement: The beneficiary of an easement is entitled to make any use of the servient estate that is reasonably necessary for the convenient enjoyment of the servitude.  The beneficiary’s use of the servient estate may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate.

a. No unreasonable damage: Eg a private easement of right of way does not usually permit the easement owner to install above or underground utilities.
i. Preseault v. United States: The scope of an easement may be adjusted in the fact of changing times to serve the original purpose, so long as the change is consistent with the terms of the original grant.
· Reasonably foreseeable at the time of the easement
· Nature of the use/ Nature of the burden
b. You do not have a right to go outside of the easement, increasing the burden is only strictly within the boundaries of the easement.
c. Question: Does use of an easement by the servient owner interfere with the purpose of the easement.
i. The servient owner still has fee simple, therefore he can use the land so that it doesn’t interfere with the use of the easement.
d. Remedy: The owner of a servient estate has a right to a non-overburdened easement.  But the court has the authority to negate an easement all together if the overuse cannot be separated from the regular use.
3. Movement of the Easement: RULE: The location of an easement, once fixed by the parties, cannot be changed by the servient owner without permission of the dominant owner.

a. RULE: (Brown v. Voss) An easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the easement is not appurtenant.

i. Any extention is a misuse of the easement. More an issue of the rights of the parties, rather than a burden on the servitude.(MAJ RULE: opposite of equitable position taken in Brown)
4. Prescriptive Easements: Are not as broad in scope as grant, implication or necessity.  The uses made of a prescriptive easement must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use.
5. Grant: If you have an expressly created easement, but the necessity for the easement is lessened, it does not negate the easement.
6. Abandonment: Upon an act of abandonment, the then owner of the fee estate is relieved of the burden of the easement.

a. Easements, like other property interests are not extinguished by simple non-use.
b. Preseault: Acts by the owner of the dominant tenement conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence.
E. Covenants Running with the Land

1. Difference between a covenant and an easement: An easement gives you a right to go do something on someone else’s land, a covenant either tells you to do something on your own land or tells you that you can’t do something in your land.
a. A covenant is a contractual right.
b. Must be created by a written instrument signed by the covenantor.
i. SOF rule: If the deed isn’t signed by the grantee, the grantee is bound by accepting the deed.
2. 3 requirements for a Real Covenant: 
a. The intention of the parties for the covenant to run with the land

b. The restriction must touch and concern the land

i. However, the benefit can run, even if the burden is in gross, not vice versa though.
c. Privity of estate between the party claiming benefit of the covenant and the right to enforce it, and the party who rests under the burden of the covenant.
3. PRIVITY: 

a. Horizontal: Privity of estate between the original covenanting parties
i. CL: Simultaneous interest in the land
ii. MAJ RULE: Successory interest (grantor/ grantee relationship in most courts)
iii. Transfer of Land
iv. Not required for the benefit to run ? Emanuel’s (Restatement takes the opposite view), required for the burden to run.
· This mainly means that if the original parties are “strangers to title” the burden will not run(
(i) Thus A and B, neighboring landowners, agree in writing that neither will tear down his house to erect a new structure. B sells his property to X, who tears down that house. A cannot sue X for damages, because the burden of the covenant does not run with the land. This is so because there was never any land transfer between A and B, and thus no horizontal privity between them.

(ii) However, A owns two parcels, each with a house on it. He sells one of the parcels to B. In the transfer agreement, A and B each promises the other that he will not tear down the house to build a new structure. B then re-conveys his parcel to X, who tears down the house. Now, A can sue X for damages, because there was horizontal privity between A and B, in the sense of a land transfer between them.

b. Vertical Privity: between one of the covenanting parties and a successor in interest.
i. Subsequent assignees
ii. Traditional Authorities agree that vertical privity is required for a covenant to run at law.
· Not required for the burden to run in equity
iii. Runs with an estate in land( Restatement: for the burden to run the successor must have an estate of the same duration as the promisor had (although this applies to any interest)
c. Adverse Possession: The adverse possessor has a new title, therefore there is no privity because the old chain of title goes away.
4. Running of the benefit: running of the benefit does not require horizontal privity in many jurisdictions. Restatement: A benefit runs to a successor of any interest in the land, not only to a successor of the whole estate.
F. Equitable Servitudes: A covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law.
1. Requirements: 1) the parties intended the promise to run, 2) subsequent purchaser had actual or constructive knowledge of the covenant (unless there was no consideration), 3) the covenant touches and concerns the land
a. Tulk v. Moxhay: (1st equitable servitude case) RULE: If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased.

b. Touch and Concern the Land: CL: An affirmative covenant (to pay money for use in connection with, but not upon, the land which it is said is subject to the burden of the covenant) does not touch and concern the land.
i. Eg: Neoponsit Property Owner’s Association: covenant to pay a fixed sum of money to be devoted to the maintenance of the neighborhood.
ii. English Rule: Only covenants which compel the covenanter to submit to some restriction on the use of his property touches or concerns the land. (Court in Neoponsit says this is too strict()
· Test: Must substantially affect the legal relations – the advantages and the burdens – of the parties to the covenant, as owners of particular parcels of land and not merely as members of the community in general.
iii. Negative Covenants have almost always been held to touch and concern the land.
iv. Restatement: Discards the requirement of touch and concern the land, rather the appropriate question is whether the servitude arrangement violates public policy.
v. RULE of construction: Incursions on the use of property will not be enforced unless their meaning is clear and free from doubt, if not, they are not construed to impair the alienability of the subject property.
vi. When the burden is to property but the benefit is personal, the burden is generally held not to run with the land at law. (Caullett: Burden( πs can’t build their house unless they use Δ, Benefit ( Δ gets the sale.)
2. Property Theory: “sinks its tentacles into the soil”
3. Difference between covenants and servitudes: 

a. The remedy for breach of a real covenant is damages in a suit at law.  The remedy for breach of an equitable servitude is an injunction or enforcement of a lein in a suit at equity.
b. An equitable servitude can be implied in equity under certain circumstances and cannot be obtained by prescription (since it arises out of a promise)
i. A real covenant must be expressly created (contractual)
c. No requirement of privity with equitable servitude
4. ( Sanborn v. McLean)If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold.

a. Must start with the common owner
5. The benefit cannot run to a person from a previously conveyed plat who wouldn’t have to conform to the restrictive covenant.
6. There is no public policy against the running of the benefit since it is presumed to help rather than hinder the alienability of the property.
7. Civil Rights: Fair Housing Act: A person cannot be denied housing because of “a physical impairment which substantially limits one or more of a persons major life activities” (doesn’t include current drug users, but does include recovering addicts)
a. Shelly v. Kramer: Recorded covenant that provided that the land may not be occupied by anyone of Negro or Mongolian Race.
i. State supreme court found that b/c this was a private agreement, it did not violate the 14th Amdt.
ii. SC overturns( Judicial enforcement = state action = violation of equal protection clause.
· Example of the evolution of law because of a change in public policy
iii. Today a clause like this would just be treated as a historical footnote to be disregarded
TERMINATION(
8. Change in Conditions

a. Western Land Co.: Whether a restrictive covenant can continue to be enforced in a community where population, traffic, and commercial activity have all increased yet the area is still suited for residential purposes.
i. RULE: Even though nearby avenues may become heavily traveled thoroughfares, restrictive covenants are still enforceable if the single-family residential character of the neighborhood has not been adversely affected, and the purpose of the restrictions has not been thwarted.
· As long as the original purpose of the covenants can still be accomplished and substantial benefit will inure to the restricted area by enforcement
b. For a covenant to be terminated it must be pretty clear that the character of the neighborhood has changed and that no one has objected to it.
i. Must be “so general as to frustrate the original purpose of the agreement.”
c. The changed conditions doctrine is a stringent one, in most cases where conditions change, the court continues to enforce the covenant by injunctive relief.
d. The person attacking an ordinance must overcome a presumption of reasonableness.
i. Reasonableness standard(
· Harm caused by the restriction is so disproportionate to the benefit produced.
· Bears no relationship to the land
· Violates some fundamental policy inuring to the public at large
· Arbitrary: not tied to anything
ii. The court doesn’t look to whether its reasonable as the individual, but rather whether the rule is reasonable on the “project as a whole.”
9. Zoning Ordinances: Will not terminate a covenant…they cannot override privately placed restrictions.
10. Hold Outs: It is not a matter of balancing the equities…nor does the fact that Δ is the only one who has refused to release the covenants make Δ’s insistence upon the enforcement of the covenants no less deserving of the court’s protection and safeguarding of her rights.
11. Abandonment: RULE: Abandoned property is that to which an owner has voluntarily relinquished all right, title, claim and possession with the intention of terminating his ownership, but without vesting it in any other person and with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment.

a. Most commonly, abandonment involves personal property or railway lines not owned in fee simple
b. Options: Some sets of covenants have statutes of termination built into them, some say that the covenant shall remain in effect for X amount of years and then a vote to set them aside (used to allow people to renew them, but not anymore cause then you’re imposing them against another and it doesn’t come from a common grantor)
12. Common Interest Communities
a. Condos: Each unit in a condominium is owned separately in fee simple by an individual owner.  The exterior walls, the land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common. Ownership of a condo automatically makes you a member of the association, which keeps up the grounds, tennis courts, etc.
i. Entry level into fee simple ownership
ii. Covenants vs. By-laws (subsequently adopted by the association): (There is usually a covenant to comply with the by-laws) Court in Nahrstedt hints greater judicial defference to the former
13. Direct v. Indirect Restraints: Direct Restraints: Interfere with the operation of the free market economy( valid if reasonable. (Restatement) / Indirect Restraints: Limit the potential market for the property ( invalid only if “lacking in rational justification” (use restrictions, pet restrictions, etc.)
G. Fee Language to control servitudes: Steer clear… A defeasible fee differs from a servitude in that the remedy for its breach is forfeiture, whereas the remedy for breach of a servitude is damages, injunction, or enforcement of a lein.
IX. LEGISLATIVE LAND-USE CONTROLS: THE LAW OF ZONING

A. Police Power: Scope of authority of the government to intrude upon its citizens’ lives
1. Some risks are so substantial that if something happens, tort law (trespass and nuisance) is not a remedy.
2. An exercise of police power is lawful so long as it promotes the public health, safety and wealth. (and morals)
3. General Statement of Policy: ( PA Northwestern Dist.) In Pa. all property is held in subordination to the right of its reasonable regulation by the government, which regulation is clearly necessary to preserve the health, safety, morals, or general welfare of the people.
4. Limitation: The Constitution( Most specifically the Bill of Rights, and the other Amendments.
a. Eg: City of Ladue: Sign in yard( ordinance said “no signs” but the ordinance inhibited speech (“tired of war in the Persian gulf call congress now”). Struck down for violation of free speech.

B. Village of Euclid v. Amber Realty Co.: Test case( as a matter of principle, should zoning power be able to exist? 
1. Euclidian Zoning: Divided into different classes of different kinds of districts (height, use, and area)
2. Zoning ordinances will be upheld as long as they are not arbitrary and can be justified according to the police power and is not vague.
a. Vague: A statute which either forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ as to its application. (Violates due process)
i. Look not only at the face of the ordinance but also at its application to the person who has sought to comply with it.
ii. Purpose: to limit arbitrary and discretionary enforcements of the law.
b. Big question: Is the zoning ordinance a valid exercise of police power?
C. Enabling Legislation: Delegate the State’s police power authority to local governments. 1st thing to look at: Was the ordinance authorized by state legislative power?
1. Standard Enabling Act: (MI follows this pattern) 
a. Grants power to municipalities to regulate and restrict certain aspects of development
b. Districts: permits division of municipalities into districts (zones) and provides that regulation may vary from district to district
c. Purposes in view: requires that regulations be “made in accordance with a comprehensive plan” designed to promote the common good.
d. Method of procedure: Requires the enactment of procedures by which to establish, enforce and change regulations
e. Changes- permits modification and repeal of regulations
f. Zoning commission- Requires appointment of a zoning commission to recommend district boundaries and regulations
g. Board of Adjustment – Authorizes appointment of board to hear appeals and make special exceptions to regulations, variances etc.
h. Enforcement and Remedies – Declares that violations of regulations shall be misdemeanors punishable by fine or imprisonment (may also provide for civil penalties).
i. Conflict with other laws: In instances of conflict between zoning regulations and other laws controlling the land use, the more stringent shall apply.
2. Administrative Law: Implements legislation (zoning board, MDOT, etc.).  Must keep a record of factual information (legislature does not have to justify laws as long as its an exercise of police power, doesn’t violate const. etc.)( has the admin. justified their decision rationally related to the charge from the legislature and the facts.
a. The problem arises when at the local level people meld administrative and legislative duties.

b. The legislature must provide the framework by which the administrative branch implements the ordinance…they cannot be left to decide what is appropriate by their own standards. (see Cope below)
3. Public policy issues are at odds when it comes to zoning laws: individual property rights vs. the best, most harmonious community possible.
D. The Non-Conforming Use: When a zoning ordinance is enacted or made more stringent, the pre-existing uses that are now banned by the ordinance are called "non-conforming uses." They are generally protected as a rule of law.
1. Zoning restrictions operate within an owner’s constitutionally guaranteed right to use his or her property, unfettered by governmental restrictions.
2. Taking: Is the effect of the zoning law or regulation to deprive a property owner of the lawful use of his property?  If so it could be considered a taking.
3. A property owner may use his/ her property in any lawful way that he/she chooses.
a. Unless it is a nuisance, its abandoned, or it is extinguished by eminent domain.
4. Amortization Clauses: If the ordinance does give an owner a substantial period to phase out his use (called an "amortization" provision), most courts hold that no violation of the owner’s constitutional rights results from the fact that he must eventually cease the non-conforming use.

a. MAJ RULE: As long as there is a reasonable period of time to phase out the non-conforming use, the clause is protected.
b. PA Northwestern Distributors: There is a difference between a gradual phasing out of a non-conforming use and an amortization provision which restricts future uses and extinguishes a lawful, nonconforming use on a timetable.
i. Court takes minority view: Amortization and discontinuance of lawful pre-existing non-conforming use is per se confiscatory and violative of the Pa. Constitution.
5. The right to maintain a non-conforming use runs with the land and survives a change of ownership. Exceptions(
a. Abandonment: intent to abandon the nonconforming use
b. Discontinuance: some jurisdictions accept that discontinued use for a certain period of time will stop the running of the non-conforming use.
6. A non-conforming use may not be changed to another use or expanded
7. If a preexisting operation is protected; plans to engage in some particular use are insufficient, however(
a. Vested Rights: a proposed use might be protected if sufficient commitments have been made in reliance on the existing zoning requirements that are subsequently changed in a way that invalidates the proposed use.

b. General Rule: Once you start real construction, then your non-conforming use is thereafter protected…just spending money on the endeavor won’t necessarily protect you.
i. Doesn’t apply if reasonable diligence would have readily uncovered for good-faith inquirer the existence of the unequivocal limitations.
E. Achieving Flexibility in Zoning: 

1. Variance: A variance from the terms of the ordinance may be allowed as will not be contrary to the public interest where, owing to special conditions, a literal enforcement of the provisions of the ordinance will result in unnecessary hardship, and so that the spirit of the ordinance shall be observed and substantial justice done.

a. Runs with the land
b. Area variance: set back requirements, etc.
c. Use variance: relaxes restrictions on permissible uses in a particular area.
i. BOP is usually greater for a use variance than for an area variance.
d. Administratively authorized departure from the terms of the zoning ordinance.
i. Favre: “Escape valve in situation which would result in a taking” A way to avoid costly litigation.
e. Courts position: allowed only in extraordinarily unusual hardship cases( this is a heavily abused method.
f. Commons v. Westwood Zoning Board: Variance standard( exceptional and undue hardship upon a developer of the property // Negative criteria( Without substantial detriment to the public good and will not substantially impair the intent and purpose of the zone plan and zoning ordinance.
g. Undue Hardship: No effective use can be made of the property in the event the variance is denied. (Basically a taking).
i. Considerations: 
· The origin of the existing situation (whether the hardship is self-imposed)

· The efforts which the property owner has made to bring the property into compliance with the ordinance’s specifications (attempts to acquire additional land, endeavors to sell the property)

· Negative Criteria: Manner in and extent to which the variance will impact the character of the area.
2. Exception: In appropriate cases and subject to appropriate conditions and safeguards special exceptions can be made to the terms of the ordinance in harmony with its general purpose and intent.
a. Permitted by the ordinance itself in a district in which it is not necessarily incompatible, but where it might cause harm if not watched.
i. As opposed to the variance which is a departure from the ordinance, a forbidden use v. a use that the statute expressly permits.
ii. CONDITIONAL
b. Cope v. Inhabitants of the Town of Brunswick: Local zoning boards, like municipalities, have no inherent authority to regulate the sue of private property.  Instead, the power of a town, and therefore that of the local zoning board of appeals, is conferred upon the town by the State.

i. An exception statute must establish standards to limit and guide the board.
F. Aesthetic Regulation
1. Berman v. Parker: US Supreme Court expanded the concept of “public welfare” to include “spiritual as well as physical, aesthetic as well as monetary.”
a. MAJ RULE
b. Especially important consideration in historic zoning.
c. Some courts, however, like State ex rel Stoyanoff analyze aesthetic regulations in terms of property value, and therefore get around the question of zoned beauty.
d. Aesthetic standards must be drafted to give clear guidance to all parties concerned.
2.  Covenants: Cases have held that specific standards are not necessary where architectural approval is required by a private covenant (as long as there is good faith).
G. Controls on Household Composition:
1. Density Control: is a valid objective of zoning, however it has been abused to discriminate against certain races/ kinds of families.
2. Village of Belle Terre: The court found that a city could pass an ordinance that excluded from the definition of “family” a household with more than two unrelated parties from living in one home.  As long as the statute was reasonable, not arbitrary and there was a rational relationship to a permissible state objective.
a. Moore v. City of East Cleveland: Ordinance said a family may not include more than one set of grandchildren living in a single family home. SC said Belle Terre applied only to unrelated individuals.
b. MAJ RULE: There is no doubt that there is governmental interest in marriage and in preserving the integrity of the biological or legal family.  There is no concomitant governmental interest in keeping together a group of unrelated persons, no matter how closely they simulate a family.

 THREE QUESTIONS TO ASK ABOUT POLICE POWER:
1) Was the taking within the scope of the police power? Yes? No duty to pay.

2) Is the method adopted rationally related to that goal? 

3) Does the application to the π conflict with a Constitutional right?
** Must satisfy all 3 prongs for regulation to be valid**
X.   EMINENT DOMAIN: The power of government to force transfers of property from owners to itself.
A. Three Basic Fact Patterns(
1. When the government seeks to obtain title to land
a. Ask whether the taking is for public or private benefit
i. Public Use: The 5th Amdt. is read to mean that property may be taken only for public uses.
· Two views of Public Use:
(i) The term means advantage or benefit to the public (“broad view”)
(ii) The term means actual use or right to use of the condemned property by the public (“narrow view”)
ii. Hawaii Housing Authority v. Midkiff: RULE: One person’s property may not be taken for the benefit of another private person without a justifying public purpose, even though compensation be paid.
· Reagan-esque deference to legislature( Once the object is within the authority of Congress, the right to realize it through the exercise of eminent domain is clear, and the means by which it will be attained is for Congress to determine.

(i) Unless the use is palpably without reasonable foundation.
(ii) (State courts tend to show less deference to the legislature)
· Whether in fact the provision will accomplish its objectives is not the question…the constitutional requirement is satisfied if the state legislature rationally could have believed that the Act would promote its objective.

· Transfer to private individuals: The mere fact that property taken outright by eminent domain is transferred in the first instance to private beneficiaries does not condemn that taking as having only a private purpose.

(i) Only the taking’s purpose, not the mechanics must pass scrutiny under the Public Use Clause.
iii. Poletown Neighborhood Council v. City of Detroit: Heart of private/ public analysis( Benefit. Condemnation for a private use cannot be authorized whatever its incidental public benefit and condemnation for a public purpose cannot be forbidden whatever the incidental private gain.
· Heightened Scrutiny: Where the condemnation power is exercised in a way that benefits specific and identifiable private interests, a court inspects the claim that the public interest is predominant with heightened scrutiny.

(i) Private interest cannot be speculative or marginal, but rather it must be clear and significant.
· As long as the taking is for the public good…no balancing is required.
iv. Issues of public use and necessity are decided by the court.
b. Ask whether or not the taking is with just compensation
· Fifth Amdt. “Nor shall private property be taken for public use, without just compensation.”
· Principle Purpose: To bar Government from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole.
ii. Full Market Value: Compensation in the constitutional sense is not full compensation, for market value is not the value that every owner of property attaches to his property but merely the value that the marginal owner attaches to his property.

· Why just compensation? Economic reasons…encourage investors to develop property.  Check on government…make sure govt. doesn’t go too far and take land when it is not absolutely necessary.  Concerns of fairness, etc.

· Under the Const. there is no requirement that a party get relocation costs, however, most states have provided for this by statute.
iii. Typically the jury decides just compensation
2. When the government seeks to use a particular persons land or part of the land.
a. First: look for whether the state action is a valid use of police power.
b. Second: No set formula exists to determine when an otherwise valid regulation so frustrates property rights that compensation must be paid.
i. Ad hoc inquiry( Factors: 
· the economic impact of the regulation
(i) the degree of interference with investment backed expectations
· the character of the government action
(i) Regulation that merely restricts the use of property
(a) Acceptable use of police power
(ii) Physical invasion short of an occupation
(a) Subject to a balancing process (extent of the occupation vs. the degree of public use)
(iii)  Permanent physical occupation
(a) Taking without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner. (Lorretto v. Teleprompter Manhattan)
(i) In this case, the extent of the occupation is necessary only for an analysis of compensation
3. When the government seeks to regulate how you use your land (nuisance law)
a. How far did the government go?
i. Was the government regulating merely to protect the public from a nuisance?
· If the government action in question is depicted as a nuisance-control measure, then there is no taking notwithstanding the loss worked by the regulation.

· Underlying notion is that the government is curbing a public bad rather than expropriating a public good.
· Difference between individual action and government action for nuisance( the person creating the nuisance has a comfortable defensive position in a private action, however they have a huge offensive burden to overcome in a government action
ii. State exercise of police power (not a nuisance)( When governmental regulation of a use that is not a nuisance works too great a burden on property owners, it cannot go forth without compensation.
· “We are in danger of forgetting that a strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut that the constitutional way of paying for the change.” – Holmes (PA Coal)
· Dimunition in Value Test: The more drastic the reduction in value of the owner’s property, the more likely a taking will be found. (Single most important factor)
(i) Depends on the facts of each case
(ii) Factors to Apply: Was there a substantial advancement of legitimate state interests? What was the extent of deprivation of the use? What harm is it preventing?
iii. Extractions: A promise for a permit.
· Nollan: RULE: Essential Nexus Test: There must be an essential nexus between what the state asserts as their original purpose for the restriction and the condition they impose.
(i) The creation of a lateral easement was not rationally related to the board’s goal of preserving a view of the ocean from the highway.
· Dolan: RULE: Rough Proportionality Test: An individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.
Lawful exercise of police power (regulating nuisance) ----   regulation  -----  Unlawful exercise of police power (taking poss.) 
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