International Trade Regulation
Prof. Kevin Kennedy
I. Basic Concepts

A. Five core legal commitments of GATT:

1. Unconditional Most Favored Nation Obligation: WTO Members are prohibited from discriminating between imports of other WTO Members

2. National Treatment Obligation: Requires that imports be treated the same as the domestic like product insofar as taxes and other domestic regulations are concerned.
3. Binding commitments to eliminate or reduce tariffs on imports.

4. The elimination of quotas on imports 

5. The commitment to make all national laws and regulations governing international trade transparent.

B. Five main functions of the WTO (Article III):

1. To facilitate the implementation, administration and operation of the MTAs and pluri-lateral trade agreements

2. To provide the forum for negotiations among WTO embers concerning the MTAs

3. To administer the Dispute Settlement Understanding

4. To administer the Trade Policy Review Mechanism

5. To cooperate with IMF (International Monetary Fund) and the World Bank to achieve greater coherence in global economic policy making

C. WTO Hierarchy:

1. Ministerial Conference

2. General Council

3. Council for Trade in Goods, Council for Trade in Services, Council for Trade Related Aspects of Intellectual Property Rights

4. Secretariat, headed by Director-General

D. Charming Betsy: An act of Congress should always be interpreted to be consistent with international law. 

1. So an individual or corporation would bring a suit in the US under this rather than going to the WTO, where they don’t have standing.

2. In the end statutory provisions win over the WTO Agreements

E. Single Undertaking Approach: If you join the WTO you have to adopt all of the requirements and obligations, you can’t pick and choose. 
F. Membership in the WTO
1. WTO membership is divided into three broad economic groups:

a. developed countries

b. developing countries 

c. least developed countries

2. The difference between developing and developed countries is typically self selection

3. Least developed country is defined according to the UN’s designation

4. LDCs are characterized by low per capita income, weak human resources, and high economic vulnerability.

5. Countries join the WTO as either original Members or by accession. There are three requirements in order to become an original Member:

a. Country must have been a GATT contracting party at the time the WTO Agreement was put into force

b. Country must have accepted  the WTO Agreement  and the MTAs

c. Country must have submitted a Schedule of Concessions and Commitments for both GATT and GATS respectively.

6. Article XII outlines how to join the WTO by accession, the terms to be negotiated by the applicant government and the WTO General Council.

a. These terms invariably include a Schedule of Concessions on tariff reductions and a Schedule of Commitments on market access for services (the “ticket of admission”).

b. LDCs are only required to make commitments and concessions in so far as it is consistent with their individual development, financial trade needs or administrative and institutional trade capabilities.

G. The Accession Process

1. Begins with collection of factual information on the government’s trade regime. Country must submit a Memorandum describing in detail the Applicant’s foreign trade regime. Next the Working Party asks questions, and as the process continues the Secretariat is supposed to circulate a Factual Summary of Points Raised, which is then developed in the draft Working Party Report.

2. Next is the negotiation of the Applicant’s terms of accession. These negotiations fall into two categories:

a. Negotiations on multilateral rules- Relate to goods, TRIPS and systematic issues on services. The Applicant is expected to observe the WTO’s rules and accept the binding terms of the ultimate Protocol of Accession.

b. Bilateral market access negotiations- these begin after the Applicant’s submission of offers on concessions and commitments in the goods and services sectors. The results of these negotiations are annexed to the Applican’t s Protocol in the Schedule of Specific Commitments on Services.

3. In some situations acceding countries are granted a limited transition period in specific areas, especially to LDCs allowing them greater flexibility to conform their trade practices to WTO’s regulation.

4. Following the General Council’s adoption of the Report and approval of the draft decision, the acceding government becomes a member of the WTO thirty days after it formally accepts its Protocol of Accession by domestic ratification.

H. There are many benefits to joining the WTO, even for LDCs:

1. The rules on trade become transparent.

2. If you didn’t have clear rules these are then created and can be based around the requirements for WTO.

3. Antidote for corruption.

4. Economic benefits- you’re “internal house” will be put in order by organizing and complying with the rules.

I. Only the US Government has standing to bring a case to the WTO, not an individual or a corporation.

II. Dispute Settlement

A. The process:

1. A party is served with a request for consultation and they have 10 days to respond.

2. The parties then have 30 days to enter into consultations.
3. Failure to respond may result in the formation of a panel if the requesting member so chooses.

4. If the parties fail to resolve the consultation in 60 days the requesting party can ask for a panel to be formed.

5. If the parties agree that they have reached an impass then a panel may be formed.

6. No unrelated counter-claims are permitted for the same panel hearing.

7. The standard of review is “objective assessment” which is something in between deferential and de novo.

8. Mootness, Ripeness and Standing don’t apply in the WTO.

a. Any WTO member may bring a complaint even though it currently has no export interest in the goods that are the subject of the dispute.

B. Treaty interpretation:

1. treaty language is given it’s ordinary meaning

2. Interpreted in the light of its object and purpose

3. Interpreted as to give effect to all its terms

C. Three remedies are available:

1. Implementation of the recommendation

2. Compensation (buy your way out)

3. Suspension of concessions (retaliate)

4. Implementation is preferred because it is a long-term solution. Compensation is an unlikely remedy, since it has only been granted once in the past. Suspension of concessions is the unfortunate second choice when a country does not comply with a recommendation.
D. Violations: Article 23:1a

1. You have to show that the responding Member’s law violates GATT or an MTA.

2. Then the burden shifts to the other party to refute.
3. Negative trade effects are presumed, you don’t have to prove them.

E. Non-violation: Article 23:1b

1. This complaint can be brought when you have a reasonable expectation that your trade was going to improve and for unforeseen reasons it is being impaired or frustrated instead, even though no trade agreement has been violated.

2. This type of complaint has heightened pleading standards
III. Most Favored Nation Obligations

A. Two types:

1. Conditional MFN = Reciprocity (not required under GATT)

2. Unconditional MFN = Non-discrimination

B. Any advantage, favor, privilege, or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties with respect to:

1. customs duties and charges of any kind imposed on importation or exportation,

2. the method  of levying those duties and charges 

3. all rules and formalities in connection with importation and exportation,

4. and, all matters concerning internal taxes and other internal laws.

C. You can negotiate with non-WTO Members, but Members will then get the same deal you have negotiated with the other country. Every one who is a member gets the best possible deal.

D. MFN Exceptions

1. Customs Unions and Free Trade Agreements (like NAFTA) which give products from a certain area duty-free treatment, but other countries get the MFN rate.

2. Generalized System Preferences: Imports of products from developing countries receive duty free treatment, regardless, and developed countries have to take the MFN tariff rate.

E. Likeness: You can only look at the physical characteristics of the product to determine likeness, unless the product undergoes a material change. 

1. There is not set definition for likeness, it varies based on what provision of GATT you are looking at. 

2. The meaning of like product in this provision considers:

a. The product’s end uses in a particular market

b. Consumer tastes and habits

c. Physical characteristics

d. The use of tariff classification and nomenclature

3. The WTO establishes some likenesses through their Panel hearings. For example coffee is coffee, regardless of the type of bean, so you could not discriminate on this basis.

4. It is also good to look at whether other WTO Members apply different rates to the two products.

5. You can also look to see if there is an internationally accepted tariff scheme that would point to the fact that the international community has accepted that the two products are essentially the same.
IV. Tariffs and Customs Law

A. GATT requires WTO Members to commit to reducing and eliminating tariffs and eliminating quotas on imports. 

1. Countries can switch from specific to ad val duties, but either way the duty can’t be higher than the bound amount.

B. Other Duties or Charges (ODC): When there are additional costs to importing, aside from tariffs. GATT says “no no!”

1. Fees and Formalities- You are allowed to charge fees commensurate with the cost of processing the import (in the US these are called a Customs User Fee). You must publish these fees and they must be bound.

2. State Trading Enterprises- When the state buys then resells for more. You can only raise the price to cover costs incurred, no more.

C. Only principle suppliers have negotiating rights when trying to determine the bound rate on tariffs and tariff cuts.

D. General Rules of Interpretation (GRI):

1. GRI 1: Headings and notes aren’t legally binding definitions, but should be used for ease of reference. 

a. Always compare on the same level, so headings to headings, not heading to subheading.
2. GRI 2: Items should be classified as what they are, even if they are in parts (e.g., an unassembled bicycle).

a. Daisy-Heddon factors for substantially complete:
i. Omitted parts v. included parts

ii. Comparison of time and effort to complete the article v. to place it in its imported condition

iii. Parts cost comparison

iv. Significance of omitted parts

b. Mixtures and combinations of materials.

3. GRI 3: Two parts:

a. Rule of Relative Specificity- the most specific description wins (eo nomine).

b. Essential Character Test- value, weight, etc. balancing test. What materials give the product its essential character?
c. Last in numerical order tie breaker.

4. GRI 4: The Rule of Last Resort- if you can’t find anything like it you classify it as the thing it’s most akin to.

E. The Substantial Transformation Test: 

1. Substantial – great change in the article’s value

2. Transformation – fundamental change in article’s character

F. Name, Character or Use Test:

1. Name change? (least important factor)

2. Change in tariff heading/classification?

3. Significant value added?

4. Significant processing operations?

5. Change in use?

G. Transaction Value (19 USC §1401a)

1. The price actually paid (invoice price) including:

a. Packing costs

b. Selling commissions

c. Assists

d. Royalties or licensing fees

2. Not including:

a. International freight charges and insurance

b. Inland freight  charges after importation

c. Technical assistance after importation

d. Customs duties and federal taxes

H. Other Valuation methods:

1. Deductive value: resale price in US after importation

a. Used when price is tied.

2. Computed value: cost of production
V. National Treatment
A. Purpose:

1. Security, predictability and equality of competitive conditions

2. Reinforces value of tariff bindings, but imported goods do not have to be subject to tariff bindings in order to be entitled to national treatment.

B. Article III:1- “…internal taxes and other internal charges, laws, regulations and requirements affecting the internal sale, purchase, transportation, distribution or use of products and internal quantitative regulations… should not be applied.”
C. Should becomes shall when dealing with competitive or substitutable products

D. Article III:2 


1. First sentence violation elements:

a. The import is a like domestic product

i. Once you have established that the products are like products then all you have to find is an additional tax, regardless of what the difference is.

ii. The definition of like products is more strict here than under MFN.

iii. Four general criteria typically employed in analyzing likeness:

· The properties, nature and quality of the products 

· The end uses of the products

· Consumers tastes and habits

· The tariff classification of the products

b. The taxation on the import is in excess of the tax on the domestic product.

i. There is no de minimus test or defense

ii. There is no trade effects test

iii. There is no requirement of a protectionist intent

2. Second sentence violation elements:

a. Directly competitive or substitutable product

b. Dissimilar taxation

c. So as to afford protection 
i. The de minimus test hear would be “not so high as to afford protection”

ii. Looks at effect, not intent

3. A tax conforming to the first sentence of Article III:2 would be considered inconsistent with the provisions of the second sentence of Article III:2 only in cases where the competition involved is between the taxed product and a directly substitutable prduct which was nto similarly taxed.

E. Article III:4- “The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favorable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use. The provision of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the means of transportation and not on the nationality of the product.”

1. You can make it so a company must have governmental approval to start up in your country, but it can’t impose any additional taxes, or apply the law in a discriminatory way. You can just not approve if you want, but you can’t give conditional approval forcing an investor to use domestic products for manufacturing.

F. Notable exceptions to national Treatment:

1. Government procurement of goods and services (Article III:8a)

2. The payment of subsidies exclusively to domestic producers

a. There must be a check or cash given directly to the farmers/people, indirect payment doesn’t count

3. State and local laws that derogate from WTO commitments (Article XXIV:12)

a. Best efforts clause- the main unit of government has to make the best effort to get the subsections of the government (states) in compliance with the federal/national agreement (GATT).

G. Asbestos Case

1. France bans asbestos products to protect workers and consumers. 

2. The Appellate body determines that PCG and asbestos are not like products because they are different on a molecular level and consumer tastes differ.

H. Korea Beef case:

1. Dual retail system for selling domestic and imported beef. Violated Article III:4 because the quality of competitive conditions was not equally favorable when the two products were separated and placed in different parts of the store, or different stores all together.

I. Treatment no less favorable means the quality of competitive conditions. 
VI. Prohibition of Quantitative Restrictions (QRs)

A. Article XI: “No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party, or on the exportation or sale for export of any product destined for the territory of any other contracting party.”

B. In order to come within Article XI:1 proscription, a government measure must satisfy two criteria:

1. There must be reasonable grounds to believe that sufficient  incentives exist for observing non-mandatory measures

2. Government action or intervention is required to restrict exports or imports once certain triggering events take place.

3. This relates to border measures

a. The impact counts, not the physical place of application

C. Gray Area Measures:

1. Voluntary Restraint Agreements – US and Japan agreed that Japan wouldn’t export too many computer chips and wouldn’t charge less than $X so the US could continue to compete. The EU complained because they were getting the excess chips.

D. India Car Case:

1. Any measure instituted or maintained by a Member which restricted the exportation or sale for export of products was covered by Article XI:1, irrespective of the legal status of the measure.

2. India issued a public notice requiring compliance with certain restrictions as well as signing a licensing agreement that restriction exports. This constitutes a government measure.

3. Even if a company is operating at capacity there is still a violation because there is no trade effects test (quality of competitive conditions is what matters).

a. Limiting condition- When you are hampered in your ability to import or export.
E. Exceptions to Article XI:

1. Quotas on agricultural products as a part of a market stabilization program (Article XI:2). If your people are starving, your country doesn’t have to export food.

2. Quotas imposed to correct a balance of payment problem (Article XII)

a. Countries claiming this are watched strictly and have to show that they have a detailed plan for execution and elimination.

b. You start this plan by considering substantial supplying interest (typically a 10% share). The substantially interested parties then negotiate for an adjustment to the initial pro rata by looking at the previous three years of imports as well as other relevant reasons for giving one country a little bit more than their pro rata, and another country a little bit less. The rest of the countries get lumped into the “other” category.

3. Quotas imposed as a remedy under Article XIX safeguards action (Article XIII)

F. Licensing Agreements

1. Automatic licenses are required for statistical purposes. You just fill out a form and the product gets in.

2. Other types of licenses are ok as long as they don’t hold the process up. You can’t hold a product more than 60 days or you get in trouble.

3. You can also have a government group that buys all imports, but they can only raise the cost of the imported product in order to cover the overhead for the organization.

VII. Transparency

A. Article X: Publication and Administration of Trade Regulations. Requires:

1. X:1 Prompt publication of rules of general application
2. X:2 That such rules and regulations be published before they are enforced

3. X:3 Uniform, impartial and reasonable administration of laws
a. Uniformity of administrative results rather than processes is required

B. European Communities- Customs Matters

1. Administration is not the laws and regulations themselves, but how they are enforced and carried out.

2. Non-uniform administration is not necessarily the mere existence of a difference in penalty provisions among member states. If you want to show non-uniform administration, you must provide examples of two identical circumstanced importers who were penalized differently beyond discretion in order to establish a prima-facie case.

VIII. General Exceptions

A. Article XX: Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of [the following] measures:
1. necessary to protect public morals

2. necessary to protect human, animal or plant life or health (belonging to the Member state)
3. necessary to secure compliance with laws or regulations relating to customs enforcement, the protection of intellectual property rights, and the prevention of deceptive practices

4. etc.

B. In order for a country to impose a GATT permissible health or safety measure, that measure:

1. must not be arbitrary or unjustifiably discriminate between countries where the same conditions prevail (MFN)

2. Must not be a disguised restriction on international trade

3. Must be be for the purpose of protecting human animal or plant life and health and 

4. must be necessary

C. The minimum derogation principle asks whether there are alternative measures reasonably available that would be as effective as the one adopted that are less trade restrictive  than the measure adopted. If such a measure does exist, then the measure taken fails to meet the Article XX exception.
D. You still can’t ban the importation of a product based on the exporting country’s PPMs (production, process and method)

E. Korea Beef Case- Necessary

1. A contracting party cannot justify a measure inconsistent with another GATT provision as necessary in terms of article XX(d) if an alternative measure, which it could reasonably be expected to employ and which is not inconsistent with other GATT provisions, is available to it.

2. In cases where a measure consistent with other GATT provisions is not reasonably available, a contracting party is bound to use, among measures reasonably available to it, that which entails the least degree of inconsistency with other GATT provisions.

IX. SPS (sanitary and phyto-sanitary measures) Agreements

A. An SPS measure is amy measure applied:

1. To protect animal or plant life or health within the territory of the member from risks arising from the entry, establishment or spread of pests, disease, disease carrying organisms or disease causing organisms;

2. To protect human life or health within the territory of the member from risks arising from disease carried by animals, plants, or products thereof, or from the entry, establishment, or spread of pests;

3. To protect human or animal life or health within the territory of the member from risks arising from additives, contaminants, toxins or disease causingn organisms in foods, beverages, or feed stuffs; or
4. To prevent or limit other damage within the Member’s territory.

B. In order for another government to show that a country’s sanitary or phytosanitary measure is more trade-restrictive than required, the complaining member would need to show that there is another measure that:

1. Is reasonable available to the country applying the measure, taking into account technical and economic feasibility

2. Achieves the level of protection that the country determines is appropriate, AND

3. Is significantly less trade-restrictive

C. Risk Assessment:

1. The evaluation of the likelihood of entry, establishment or spread of a pest or disease within the territory  of an importing member  according to the SPS measures which might be applied, and of the associated potential biological and economic consequences.
2. The evaluation of the potential for adverse effects on human or animal health arising from the presence of additives, toxins, or disease causing organisms in food, beverages or feed stuffs.

D. Precautionary Principle: Codified in Article V, you can impose temporary measures if you don’t have sufficient evidence to support your theory, only until you have done more research and have more information.

1. You don’t have to conduct your own risk assessment; you can rely on the assessments of other countries.

2. You can have a quarantine period when you hold the product for a certain period to make sure it isn’t diseased

E. Maximum Residual Levels:

1. These are listed in the Codex (for food)

2. The World Animal Health Organization makes standards for animals

3. The Secretariat of Plant Protection makes the standard for plants

4. These standards are not necessarily comprehensive, so countries may still have to do a risk assessment

5. No country has been successful thus far in having a standard higher than the Codex, but none have done a risk assessment either.

F. Mutual Recognition Agreement: We have one with Canada, so if they check their beef and say it’s ok, we accept that certification. (Highly politically sensitive).

G. EC- Meat and Meat Products

1. Article III:1 says measures must be “based on” the international standard, but not necessarily “in conformity with” it.

2. You can adopt a standard higher than the international standard, but there has to be scientific justification by way of a risk assessment. You can use international standards where they exist, which are presumptively consistent with GATT.

3. Risk Assessment: there is not a consensus on what this should be.

a. A quantitative assessment is not necessary (1 in X will be contaminated)
b. There must be science, but it doesn’t have to take place in a lab

c. There must be a rational relationship between the risk assessment anf te measure taken.

H. Risk Analysis

1. Risk Assessment: doing a study to find out the problem

2. Risk Management: do something about the problem

3. Risk Communication: tell the public about the problem

X. TBT (technical barriers to trade) Agreement

A. The TBT Agreement encompasses three types of measures:

1. Standards- a document approved by a recognized body, that provides, for common and repeated use, rules, guidelines or characteristics for products or related processes and production methods, with which compliance is not mandatory.

a. Voluntary product standards

b. Established by the government or a private body

2. Technical Regulations- a document which lays down product characteristics or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory.
a. Mandatory product standards

b. Established by the government

3. Conformity Assessment Procedures- Any procedure used, directly or indirectly, to determine that relevant requirements in technical regulations or standards are fulfilled

a. The method used to determine that a product satisfies a standard or technical regulation

b. May be voluntary or mandatory

B. The TBT Agreement applies to all products except sanitary and phytosanitary measures.

C. You can’t use technical regulations in a discriminatory manner, or apply them with a view to create unnecessary obstacles to trade.

D. Article X requires each government to have inquiry points to provide relevant documents to, and answer reasonable inquiries from, other Members or interested persons in another Member country, regarding the tandards, technical regulations, and conformity assessment procedures of its central, local and non-governmental bodies.

1. You can’t charge a discriminatory fee for documents

2. Countries must designate a single central government authority to be in charge of the Agreement’s notification procedures; or if there is more than one authority, provide unambiguous information on the division of responsibility.

E. Social Labeling Case

1. Social Labeling would not be de facto discrimination because it is origin neutral, but the effect would likely be felt by the imported, rather than domestic producers.

2. The key test is whether the labeling scheme would afford less favorable treatment to imported products than like domestic products. Three elements need to be established:

a. Products must be like products

b. The measure must be a law, regulation or requirement affecting sale, purchase, transportation or use

c. Imported products must be accorded less favorable treatment than imported products

3. Justification for social labeling under Article XX is determined with a two pronged test:

a. It must fit into one of the listed exceptions. EC- Asbestos and Korea Beef interpret the necessity of a measure in relation to the importance of the values it intends to protect.

b. It must fit under the chapeau examination, which requires the measure to be applied in a way that does not constitute arbitrary or unjustifiable discrimination.

F. Sardines Case

1. Effectiveness bears on the results of the means

2. Appropriateness bears on the nature of the means

3. Legitimate objective means more than just national security, prevention of deceptive practices, and protection of human or plant life or health and safety or the environment.

XI. Regional Trade Agreements

A. Classifications:

1. Free Trade Area: Area that eliminates barriers to trade in goods and services between its members, but the members retain all of their pre-existing tariffs and other trade barriers in their relations with third countries

2. Customs Union: a free trade area that also adopts a common external tariff that all members of the customs union apply to trade from countries outside the union.
a. Customs territory: a place that has economic autonomy, like Hong Kong, China

3. Common Market: A customs union that also permits free movement of people and capital within the market.

4. Economic Union: Same as a common market but it also has a common monetary and fiscal policy and a common currency for its members.

5. As long as RTAs are trade creating then they are desirable, as noted in Article XXIV:4

B. Three requirements for the creation of a customs union under Article XXIV (goods):

1. Substantially all trade between constituent territories must be covered

2. Duties and regulations on non-member country goods after the formation of the union must not, on the whole, be higher or more restrictive than the general incidence of duties and regulations that existed before the union was formed.

3. The agreement must include a plan for the formation of the union within a reasonable length of time.

C. Three requirements for the creation of a customs union under Article V (services):

1. Any agreement must have substantial sectoral coverage, meaning no mode of supply should be excluded a priori from the agreement.
2. Either upon entry into the RTA, or within a reasonable time thereafter:

a. All discriminatory laws favoring domestic suppliers over foreign suppliers must be eliminated; and 

b. No new laws that discriminate in this regard may be enacted, subject to the relevant exceptions

3. Services must not raise the overall level of barriers to trade in services compared to the level that existed prior to the agreement

D. Committee on Regional Trade Agreements: Require a report every two years from the RTAs detailing how they meet the criteria for an RTA.

E. Turkey- Restrictions on textile and clothing imports Case
1. Article XXIV:5 states that the provisions of GATT shall not prevent the formation of a customs union.

2. Constituent members of a customs union must apply essentially the same duties and other regulations to external trade with third countries, both qualitative and quantitative.

3. The defense of Article XXIV:5 is only available upon the fulfillment of two conditions:

a. The party claiming the benefit of this defense must demonstrate that the measure at issue was introduced upon the formation of a customs union.

b. The party must demonstrate that the formation of the customs union would be prevented if it were not allowed to introduce the measure at issue.
F. NAFTA: WTO Plus

1. Tariff elimination

2. Most services trade liberalized using a negative list approach:

a. Negative list approach- presumptively all services are open unless a country makes an exception for something specifically.

b. Positive list approach- Unless it’s listed, it is presumptively an exception

i. This is what GATS uses

3. Rules of origin: 

a. Regional value content test, the hybrid rule (e.g. cars): 

i. Invoice/ transaction value is 60%

ii. Regional value is 60%

b. Assembled goods rule (RVC)

i. Transaction value is 60%

ii. Net cost method is 50%

c. Car parts and cars never change origin regardless of how they are used.

XII. Special and Deferential Treatment for Developing Countries

A. Article XVIII:1 defines a developing country as one whose economy can only support low standards of living and is in the early stages of development.

1. “Can only support low standards of living” is not to be based on a temporary situation where favorable conditions exist for the export of products.

2. “In the early stages of development” is not limited to countries just starting economic development, but also extends to countries that are industrializing in order to reduce their dependence on exports or primary products.
3. Section A- Authorizes developing countries to modify or withdraw tariff concessions in order to promote the establishment of industry
4. Section B- Allows developing countries to impose import quotas for balance of payment purposes with less stringent criteria.
a. Measures are put in place to forestall a threat of inadequate reserves

b. Countries must consult with other members every two years.

5. Section C- Allows GATT inconsistent measures necessary to promote the establishment of a particular industry.

B. The Committee on Trade and Development:

1. Serves as a liaison between the WTO and other multilateral agencies concerned with development;

2. Reviews the participation of developing countries in the WTO; and 

3. Reviews and considers any questions that may arise in connection with the application of special provisions in the Uruguay Round Agreements and Decisions in favor of developing countries.

C. Generalized System of Preferences (GSP):

1. Major developed countries give non-reciprocal tariff preferences in the form of lower tariffs or duty free treatment, to the imported products from from developing countries.

2. Countries not required to offer tariff preference, and allowed to withdraw  or modify its GSP any time.

3. The Enabling Clause is what allows, but not obligates, developed countries to accord preferential treatment to developing countries.

4. Developed countries can discriminate among beneficiary countries by conditioning eligibility on certain standards.

D. Mandatory and Discretionary Factors: A BDC cannot

1. Be communist, unless it has MFN status (among other things)

2. belong to a commodity cartel

3. provide reverse preferences to a developed country

4. expropriate US property without prompt, adequate and effective compensation

5. fail to recognize or enforce arbitration awards

6. aid terrorism

7. fail to provide internationally recognized worker’s rights to its workers

a. Engage and enforce change

E. EU v. India case:

1. Preferential tariff treatment must be in conformity with the description generalized, non-reciprocal, and non-discriminatory treatment in order to be justified.
2. Responding positively to the needs of developing countries may entail different developing country beneficiaries differently

a. Types of needs that are invoked: development, financial and trade needs. Must be assessed according to an objective standard.

3. Differential treatment should not serve as an avenue to discriminate against any other contracting party. Measures cannot impose any unjustifiable burdens on other Members.

F. Rule of Origin Test: 

1. 35% of the appraised value of the product must have originated in the country

2. Value added by one BDC to another BDC counts toward the 35%

3. The labor alone will never get you to 35%, the materials cost far more.

G. Torrington Case:

1. There is a dual substantial transformation test because the AB doesn’t want to have a product nearly finished when it comes to the BDC and just pass through the country to get the preferable treatment.

a. You have to have this dual transformation if you want to count the cost of the materials in the 35% calculation.

2. In this case, swages aren’t their own article of commerce because there is not trade in swages, they are a producer’s good, so there isn’t really an arm’s length transaction for them.

H. Safeguards: exemption when imports are less than 3% of total, unless cumulated imports are greater than 9% of total.

1. Hiatus period for re-imposition of safeguards relief is cut in half

2. 10 year max period for safeguard measures v. 8 years for developed countries.

I. Countries graduate from Developing Country status when they reach about $11K per capita GNI according to the World Bank because that makes you high income.

XIII. Anti-Dumping Duty Law

A. What is dumping?

1. Selling a product for less in an international market than in your domestic market is  price discrimination, and dumping

2. Normal value is the domestic price; EP is export price; CEP is constructed export price (how much did it actually cost to produce the product?

3. NV – EP or CP = margin of dumping

4. There must be damage or threat of damage to the entire industry, not just one firm. There are requirements for how much industry support is necessary.

5. Two kinds of dumping:

a. International price discrimination

b. Sales at below cost of production (technical dumping) that causes injury to domestic industry

6. If you are not recovering all (fixed and variable) of your costs then you are dumping.

B. Determining the Normal Value:

1. Home market price and 3rd country price must reach at least 5% of US sales.

2. Sales outside of the ordinary course of trade (OCT), exist when they are below the cost of production.
3. Petitioners want constructed value because they think it will produce a number greater than the foreign production price

4. Ad velorem dumping margin = [NV – EP(or CEP)] / [EP(or CEP)] x 100

5. You don’t get a credit if the EP is greater than the home market value, only if the calculation yields a positive number.
C. Dumping margin is considered de minimus and overlooked if it is less than 2%. You’re best change at success in this claim is to have a dumping margin in the double digits.

D. Filing an anti-dumping petition:
1. You have to be an interested party to file a petition.
2. Ad hoc parties are formed with the intention of filing the petition.
3. You must file simultaneously with the ITC and the Department of Commerce, but the DC takes the first action. 
4. Typically the foreign party has no idea this action is coming unless some one leaks the info.
5. There is no defined time period for reviewing a petition, so you never know how long it’s going to take.
E. You have to show you have industry support from 50% of the industry in terms of production.

1. Then the DC conducts a survey and 25% of those who state an opinion have to support the petition (25% of the industry in terms of production).
2. Domestic industry is defined in terms of specific products, not the whole industry manufactured in the US. 
a. The bottom line for an industry could be in the black, but for one specific product they could be really in the red.
b. May request to look at regional industry
F. What is the International Trade Commission?

1. Six people, presidential appointees sit for a nine year term, not more than three commissioners from a political party at one time. Some are lawyers, some are not. 
2. A tie vote is an affirmative determination.
G. Material injury requirement:

1. Statute language is not helpful (a material injury is not immaterial)
2. A negative reasonable indication of injury determination:
a. Record as a whole contains clear and convincing evidence of no material injury or threat thereof, and
b. No likelihood exists that contrary evidence will arise in final investigation
H.  The Investigation:
1. Foreign producers might not produce numbers, so the ITC will use the previous year’s numbers, or facts available. The foreign producer is in big trouble if their non-cooperation is in bad faith.
2. If there is a negative preliminary determination, then the investigation is over.
3. If there is a positive preliminary investigation then the ITC orders a suspension of liquidation of duties.
a. If there’s a leak the exporting country might try to get as much into the importing country as possible before the investigation.
4. Suspension Agreement

a. Almost never happened
b. Basically it’s a settlement agreement
c. Types: withdrawal of trade; raise prices; quantitative restrictions; all of these are good for the domestic producers, but not always good for the consumers.
5. It’s very rare that the DC will ever go negative, there is a lot more fighting in the injury determination with the ITC.

I. The Anti-Dumping Order or the Counter-Vailing Duty Order:

1. Describes the merchandise – certain products that are not experiencing injury are excluded
2. Customs Suspension- duties to be applied
3. Post cash deposits or security 
4. AD duty can only be as big as necessary to remove the injurious effect- it has to be the lesser of the values.
5. The Treasury Department gets the duties. No damages are awarded in this proceeding.
J. Review

1. The amount of dumping is calculated and that is used to calculate the duties to be imposed before or after the Order.
2. On the Anniversary date, the DC looks at all the entries that came in to determine whether or not there was dumping, and then they do a weighted average to figure out the new estimated duty.
3. If the review shows that a lower duty should have been assessed then the exporting country gets a refund. If the review shows that a higher duty should have been assessed then the exporting country gets a bill for the difference.
4. This process was changed to Sunset reviews on the 5th year at which time both the DC and the ITC will look at the situation and re-evaluate.
a. The foreign producer is in a tough spot because they don’t have a good way to calculate a better price. If they go too high then they lose business, but if they go too low they are still dumping.
5. A request to review for changed circumstances can be made in order to get the Order revoked.

K. Standard of Review: Substantial Evidence Test

1. Looks for substantial evidence in the record in support of the decision. If there is no support they have to over turn. If reasonable minds could differ then the agency’s decision has to be affirmed.
2. If a rational finder of facts could only have reached one decision and it’s not the one in the Order then the judge can overturn the decision.
3. The decision has to be clear enough for transparency and they have to connect the dots and spell out the details and the facts of the case.
L. Cheveron says to show deference to the administering authority. Charming Betsey says we should interpret our laws so as not to conflict with international agreements and treaties.

XIV. Countervailing Duty Law

A. Agreement on Subsidies and Countervailing Measures (SCM) and Agreement on Agriculture
1. Three classes of subsidies usually dealt with:

a. Domestic subsidies- bestowed on production

b. Export subsidies- contingent upon export performance 

c. Import Substitution Subsidies- contingent upon the use of domestic over imported goods

i. Import and export subsidies are prohibited.

B. SCM Agreement- Statement of Administrative Action

1. Definition of a subsidy, requires 3 elements:

a. A financial contribution or income or price support by a government or any public body within that government’s territory

b. Consequent referral of a benefit

c. Specificity

2. Financial contribution categories: Direct transfer of funds or potential transfer of funds or liabilities (e.g., grants, loans); government revenue otherwise due that is foregone or not collected (i.e., tax credits); government provision of goods or services other than general infrastructure; and government purchase of goods

a. This can include the government telling the bank to give you a loan, no just a direct loan from the government.

b. The proper test is the benefit to the recipient, not the cost to the government.

3. A benefit is conferred when the purchase of goods by the government provides for less than adequate remuneration (determined in relation to prevailing market conditions for the good or service in question in the country of purchase)

4. The subsidy must be specific, not only by limiting it to certain enterprises by law (de jure) but also by providing it only to certain enterprises (de facto) despite the existence of neutral objective eligibility criteria. Article 2.1 and 19 USC §1677(5)(A)

5. Subsidies created within a state that are generally available to anyone in the nation are not specific and therefore not actionable

a. For example: Michigan offers a subsidy for any group that builds in Michigan. This is generally available and not specific on its face.

b. Subsidies from the central government can be specific even if they are not limited to a region or state.

c. The specificity addresses the concern of market distortion in that, if you’re not specific then there is not signal for investors to put their money in that market, and therefore no market distortion.

C. Classes of Subsidies(traffic light analogy):

1. Prohibited subsidies (red light)


a. All you have to do to win a complaint about this type of subsidy in the WTO is prove that it exists. Adverse trade effect showing is not necessary.

b. Two types of subsidies that are prohibited are:

i. Those contingent upon export performance, be it solely or one of several conditions

ii. Those contingent upon the use of domestic rather than imported goods, be it solely or one of several conditions

2. Actionable Subsidies (yellow light)

a. Three types of actionable effects:

i. Injury to domestic industry of another WTO Member

ii. Nullification or impairment of benefits accruing directly or indirectly to other WTO Members. For example, a country can’t introduce or increase a subsidy that has the effect of negating the value of a tariff cut.

iii. Serious prejudice to the interests of another WTO Member

· This is used most often because it applies to the importing country, the subsidizing country or a third country market

· Must be based on measurable, verifiable data.

· Arises when the effect of a subsidy is manifested in: import displacement or impediment; significant price undercutting, suppression, depression, or lost sales in any market; or an increase in world market shares

b. Two types or subsidies against which action can be taken in either the WTO or domestic CVD proceedings:

i. Those not dealt with by the agreement as prohibited or non-ctionable

ii. Dark Amber subsidies, those listed in 6.1, where the burden is placed on the subsidizing government to demonstrate that serious prejudice did not result from the subsidy in question. There are four types of these:

· Total subsidization of a product exceeding 5% ad val

· Subsidies to cover operating losses sustained by an industry

· Subsidies to cover operating losses sustained by an enterprise other than one time measures that are non-recurrent and cannot be repeated for that enterprise and that are given merely to provide time for the development of long-term solutions to avoid acute social problems

· Direct forgiveness of debt

3. Non-actionable Subsidies (green light)

a. Three types of subsidies that may be non-actionable:

i. Government assistance for industrial research and pre-competitive development activity

ii. Government assistance to disadvantaged regions

iii. Government assistance to adapt existing plant and equipment to new environmental requirements

b. Research subsidies are only non-actionable if they satisfy both of the following:

i. When they cover no more than 75% of the total eligible cost of industrial research of no more than 50% of the eligible cost of pre-competitive development activity, or the simple average of the two (62.5%) for research programs that span both categories
ii. When they are limited to: the cost of personnel employed exclusively in the research activity; cost of instruments, equipment, land and buildings used exclusively and permanently for the research activity; cost of consultancy used exclusively for the research activity; and other running costs incurred directly as a result of the research activity, such as for materials supplies and the like)

c. Economically Disadvantaged Regions: The subsidy is non-actionable if:

i. It is part of a general regional development policy

ii. Each region is clearly designated, contiguous geographical area not created solely as a conduit for aid

iii. The assistance is generally available to, and used by, all industries within the eligible regions

iv. The assistance is not for regions suffering only temporary disadvantage

v. The eligibility criteria are clearly spelled out in law or regulation so as to be capable of verification
vi. The eligibility criteria are neutral and objective, and include a measurement of economic development

vii. Cannot provide more aid than is appropriate for reduction of regional disparities and must include ceilings on the amount of assistance for each project

d. Environmental Adaptation:

i. Subsidies are allowed if they promote adaptation of facilities in operation for at least two years to new environmental requirements imposed by law or regulation

ii. To be permissible requirements must result in greater constraints and financial burdens on firms

iii. The assistance also must:

· Constitute a one time, non-recurring measure

· Be limited to 20% of the cost of adaptation

· Not cover the cost of replacing and operating the assisted investment, which must be fully born by the firm

· Be directly linked to a proportionate to a firms planned reduction of nuisance and pollution

· Not cover any manufacturing costs savings that may be achieved

· Be available to all firms that can adopt the new equipment or production process

e. Even if a subsidy program meets the green light criteria, it is still actionable if it causes serious adverse effects to the domestic industry of another Member, causing damage which would be difficult to repair.

f. For developed countries, de minimus subsidy level is 1%.

4. Green light subsidies have been sun-setted!
D. If a subsidy exists( i.e., there is a financial contribution and a benefit is conferred), the next inquiry is whether it is specific. If it is then it is actionable (i.e., countervailable).

E. Special Rules for Developing Countries:

1. Developing and least developed countries are allowed an extended period to phase out certain subsidies, and the phase out process is only required to begin when the level of trade for a product reaches a certain level.

2. They are exempt from a presumption of serious prejudice except where those presumptions would otherwise exist for developed countries

3. A proceeding must be terminated if imports of the product under investigation from the developing country account for less than 4% of the total imports of the like product, unless all imports from developing countries collectively account for more than 9% of total imports of that product.

F. Countervailing Measures Concerning Certain Products from the EU

1. The question was whether a benefit that is derived from a non-recurring financial contribution continues to exist  following a transfer of ownership of a state owned enterprise to a private owner as arm’s length and for FMV where the government retains no controlling interest on the privatized producer and transfers all of substantially all the property.

2. The US DoC uses the Same Person Method to determine whether there is a countervailing duty following a change in ownership. This is a two step test:

a. Analyze whether the post privatized entity is the same legal person that received the original subsidy before privatization. They look at these criteria:

i. Continuity of general business operations

ii. Continuity of production facilities

iii. Continuity of assets and liability

iv. Retention of personnel

b. If they conclude that no new legal person was created then the stop the investigation and the subsidy is found to exist after privatization. If they find that there is a new legal entity distinct from the prior entity, then the DC will not impose duties on goods produced after privatization on account of the pre-privatization subsidy.

3. This Same Person Method is consistent with 19 USC §1677(5)(F)

XV. Anti-Dumping and Countervailing Duty Injury

A. Mandatory factors:
1. Volume of imports – Absolute or relatively

2. Price effects of imports

a. Whether there has been a significant price underselling

b. Price depression (prices go down), or price suppression (prices stay the same while the production costs increase)

3. Impact of imports on the domestic industry

a. Magnitude of the dumping margin- the greater the margin the more likely the court is to find injury

b. Other relevant  economic factors (e.g., poor management)

B. Threat of Material Injury

1. Must be real and imminent, not speculative

2. Nine other factors to be considered

C. Cumulation can create injury, and then all of the countries will be held responsible.

1. Cross-cumulation: you can group parts together that are causing the injury

2. Countries must be doing more than de minimus dumping to be held responsible

D. The “serious injury” burden is much harder to meet than the “material injury” standard of countervailing and anti-dumping duty injuries.

1. There could be a present or threat of injury

2. Also, material retardation of the establishment  of an industry, but this has never been brought to issue

3. You have to distinguish causation from coincidence- the Commission has to explain why the non-import problems are not the cause of the injury
XVI. Safeguards – Relief from Fairly Traded Goods

A. Difference between safeguards relief and unfair trade remedies:

1. Safeguards relief may be granted if the domestic industry can prove that imports are a substantial cause of serious injury (higher standard than material injury)

2. Only the ITC investigates a safeguards petition (in contrast to unfair trade remedies which are also investigated by the DC)

3. An affirmative finding does not result in publication of an order, but rather a recommendation to the President, who has sole discretion to grant or deny relief.

4. Safeguards relief determinations are not subject to judicial relief at neither the ITC review, nor the President’s determination stages, unlike unfair trade remedy laws.
B. Two provisions of Article XIX discourage the use of safeguard measures:

1. They must be applied on a most favored nation basis

2. Countries whose exports are effected by safeguards measures may impose trade retaliation in the absence of agreed compensation.

a. This was done by way of VRAs (voluntary restraint agreements), which are gray area measures (they’re GATT illegal but there is no complainant). For example the exporting country will limit how much they send over.

C. Agreement on Safeguards criteria (not limited):

1. Determinations of injury

2. Procedures to ensure transparency

3. An eight year maximum duration

4. Expedited procedures that may be applied in “critical circumstances”

5. Degressivity (progressive liberalization of safeguards restrictions)

6. The right to re-impose safeguards restrictions at a later date

7. For the first three years, counter trade retaliation may not be imposed

8. Voluntary trade restraint agreements are still prohibited.

D. Conditions for taking safeguard measures:

1. In response to an absolute or relative increase in imports

2. The increase in imports must cause or threaten to cause serious injury to a domestic industry that produces like or directly competitive products

a. Considerations for serious injury (significant overall impairment of the domestic industry):

i. A significant idling of productive facilities in the domestic industry

ii. The inability of a significant number of firms to carry out domestic production operation at a reasonable level of profit

iii. Significant unemployment or underemployment within the domestic industry

b. Considerations for threat of serious injury (serious injury that is clearly imminent):

i. Decline in sales or market share , higher growing inventory, and downward trend in production

ii. Extent to which firms in the domestic industry are unable to generate adequate capital to finance modernization of plants and equipment
iii. The extent to which the US market is the focal point for diversion of export of the articles concerned by reason of restraints on exports of such articles to or on imports of such articles into third country markets.

c. The importation of the article is a substantial cause of the serious injury or threat of injury under US law.

i. This means it has to be a cause which is equal to or greater than any other cause

ii. For the Safeguards Agreement you only have to show that the imports are a cause.

d. You can’t aggregate outside causes

E. Safeguard Measures:

1. There must be a public investigation of the situation.

2. Quotas and increase tariffs may be imposed, but an important condition is that imports from certain Members have increased in disproportionate percentages in relation to the total increase of imports of the product concern in order to deviate from the equitable application requirement.

3. Initial period is 4 years, but can be extended following further public investigation for a maximum of 4 more years (8 years total).

a. Safeguard measures must be relaxed over the time they are in place (no specifications as to the degree, or how)
b. Once the allowed time for the measure has passed, a new safeguard measure for the same product cannot be instituted for a period of time equal to the amount of time the previous restriction was in effect.

c. Countries that are being “punished” cannot retaliate for 3 years so long as the increase was absolute. This is to get rid of VRAs completely.

4. Countries taking safeguard measures should first endeavor to provide compensation as an alternative to retaliation.

5. There are special rules for developing countries. For example the waiting period before a new safeguard measure can be instituted on the same product is cut in half.

F. A representative of an industry, including a union or firm has standing to bring a §201 Petition.

G. Parallelism: If you’re going to exclude Fair Trade Agreement parties from the remedy you are seeking then you have to exclude them from the volume consideration.

H. Special Agricultural Safeguard

1. Country can impose additional duties if they have specified in their schedule that the product was eligible for the safeguard. 

2. Two types of special safeguards:

a. Volume based- applied whenever imports exceed a certain quantity

i. The amount within the bound amount of the quota is not subject to the additional duty but it counts toward a volume based determination.

ii. The amount of additional duty cannot exceed one-third of the level of the ordinary duty in effect in the year the safeguard action is taken, and the safeguard cannot be maintained beyond the end of the year in which it was imposed.

b. Price based- applied to a shipment of a product whose price is below a threshold price (trigger price).

i. Trigger price fixed at the average price during the 1986-88 base period.

ii. Applied on a shipment by shipment basis.

iii. Members shouldn’t impose price-based safeguards where the volume of imports of the product is declining

c. Countries cannot apply both on one product at the same time, but they can choose which they will use if both are met.

I. Frozen Lamb Products Case

1. The question is whether, Article XIX Obligations still apply after the enactment of the Agreement on Safeguards.

2. Unforeseen developments must be demonstrated before a safeguard measure can be applied according to GATT XIX:1(a). 

3. In making a determination of imminent injury, competent authorities cannot rely exclusively on data from the most recent past, but rather data in the context for the entire period of investigation.

XVII. Removing Barriers to US Export Trade

A. Sections 301 and 1377
1. Section 301: Responding to Trade Barriers to US Exports of Goods, Services and Capital (a crowbar or a club?)

2. Super 301: Responding to the Most Egregious Unfair Trade Practices (a sledgehammer?) – Priority foreign trade country

3. Special 301: Protecting US IPRs abroad – IP specific

4. Section 1377: Removing Barriers to US Telecommunications Trade Abroad – Telecom specific

B. Filing a §301 Petition

1. Any interested person can petition the USTR 

a. An interested person is any one who might suffer injury as a result of the measure or practice (e.g., union, firm, worker)

2. The USTR may decline to initiate an investigation whenever they see fit because they have discretion over this.

C. Targeted Activity

1. Foreign government acts, policies or practices that:

a. Violate a trade agreement

b. Are unjustifiable (§2411(d)(4), e.g., deny MFN or national treatment or breach an FCN treaty)

c. Burden or restrict US commerce (unjustifiable acts)

d. Mandatory retaliation; 18-month investigation

2. Foreign government acts, policies or practices that 

a. Are discriminatory (§2411(d)(5)), or

b. Are unreasonable (§2411(d)(3)(B)), and

c. Burden or restrict US commerce
d. Discretionary retaliation; 12 month investigation

3. When retaliating you want to hit the most vocal group because they will be the strongest lobbyists for change in your favor.

D. Is §301 consistent with the WTO Agreement?

1. The USTR has never used 301 in a way that violates any WTO Agreements, but §301 allows a violation but does not mandate it.

2. §301 was not made in bad faith, but there could have been better faith. The SAA told the AB that §301 is not meant to violate WTO, and the AB believed and accepted this.

E. The point of §301 is to make the USTR aware of trade problems.

XVIII. General Agreement on Trade in Services

A. The scope of GATS – The four modes of supply:

1. The cross border supply of services from the territory of one member into the territory of any other member

2. The consumption of services in the territory of one member by the consumer of any other member

3. The service supplier of one member supplies services through a commercial presence in the territory of any other member

4. The service supplier of one member supplies services through the presence of natural persons of a member in the territory of any other member

5. The 3rd mode of supply is important from a competitive markets stand point because some services are permanent fixtures so that you can’t send the service over the border, you have to send the actual business.

B. Duties and Obligations:

1. Most Favored Nation treatment

a. Some exceptions for border regions

2. Transparency

a. Members must publish changes

b. Members must have check points where other members can inquire about that country’s GATS guidelines and schedule

C. Regulatory Measures:

1. Measures must be applied in a reasonable, objective and impartial manner, and licensing applications must be acted on promptly after receipt

2. Members must maintain or establish domestic judicial, tribunal, or arbitral procedures for review of decisions

D. Mutual Recognition

1. Members must allow other countries to join an agreement of mutual recognition of licenses if certain criteria are met to all countries with one.

2. They must also develop common international standards for recognition of professional competency.

E. Designated Monopolies:

1. Members must monitor firms which have been designated as sole providers in a particular service market to ensure that they carry out their service in an MFN manner and not abuse their position.

F. General Exceptions:

1. Those necessary to protect public morals and order

2. Those necessary protect human and animal health

3. Those necessary to secure compliance with non-discriminatory laws and regulations

4. Foreign located or owned taxpayers must not be treated differently than domestic taxpayers, unless the difference is aimed at equitable or effective imposition or collection of direct taxes.

a. Treatment may vary when it is the result of a provision in avoidance of double taxation
5. Those necessary to protect national security or carryout obligations to the UN maintaining international peace and security.

G. Cross Border Supply of Gambling and Betting Services Case

1. General Exceptions Analysis is a two tiered analysis of a measure that a member seeks to justify under Article XIV:

a. Whether the challenged measure falls within the scope of one of the two paragraphs of Article XIV (there must be sufficient nexus between the measure and the interest protected)

b. If the measure falls within Article XIV, then the Panel should consider whether the measure satisfies the requirements of the chapeau of Article XIV

2. When determining whether a measure was “necessary” consider:

a. The contribution of the measure to the realization of the ends pursued by it

b. The relative impact of the measure on international commerce

c. Whether there may be a possible alternative measure

d. If the respondent has made a prime facie case that the challenged measure is significantly closer to the “indispensable” pole than to the “makes a contribution to” pole, then the Panel should find that the challenged measure is necessary.

3. The chapeau of Article XIV says that a measure must be applied in a manner that does not constitute arbitrary or unjustifiable discrimination, or a disguised restriction on trade services.

H. Modification of Schedules (Article XXI):

1. Any member can modify their schedule any time after three years have elapsed from the date the commitment entered into force.
2. The modifying member must provide notice to the Council for Trade Services three months before the implementation of the modification.

3. An effected member can enter into negotiations after receiving notice of the modification I order to come to an agreement with the modifying country on compensatory adjustments (made on MFN basis).

a. If an agreement cannot be reached then the affected country can begin arbitration.

4. The modifying country cannot implement the modification until an agreement has been reached or arbitration has been concluded.

5. If a modifying country does not comply with the arbitration then the affected party can modify substantially equivalent benefits slowly with respect to the modifying member.

XIX. Foreign Direct Investment

A. Threshold considerations:

1. Host country legal framework:

a. Correspondent counsel

b. Constitutional or statutory restrictions on foreign ownership

c. Labor law and workplace safety laws

d. Environmental laws

e. Corporation law and corporate form

f. Commercial and property law

g. Competition law

h. Positive TRIMs

i. Immigration law (managers have to be sent over)

j. IP enforcement mechanisms

k. Currency exchange controls (repatriation of profits or to buy imported inputs)

2. US Legal Framework:

a. Anti-trust law

b. Export controls

c. Foreign Corrupt Practices (can’t bribe foreign officials)
B. Pope and Talbott Case:

1. NAFTA Claim – US Company in Canada tried to bring softwood lumber over to US. Canada wanted to limit the amount by issuing licenses. P&T filed complaint with WTO, and Canada retaliated by withholding licenses.

2. You have to be a foreign investor to bring a NAFTA Article XI complaint, so if the US company was in the US they would have to go to the US court system instead.

a. Note: Mexico says no arbitration, both foreign and domestic investors have to use the Mexican court system, contrary to NAFTA.

3. The request was to add the word customary before “international law”. The AB considered this to be an amendment and not just an interpretation and therefore not allowed.

4. There are different kinds of international law:

a. Customary

b. Treaties and conventions

c. General Principles of law

d. Judicial decisions and writings of scholars

C. TRIMS:

1. Local equity requirements

2. Licensing requirements

3. Profit remittance restrictions

4. Foreign exchange restrictions

5. Transfer of technology requirements

6. Domestic sales requirements

7. Trade balancing requirements

8. Local content requirements

9. Export requirements

10. Import substitution requirements
XX. The TRIPS Agreement

A. Trademarks- the purpose

1. To avoid consumer confusion about quality, etc.

2. To maintain or build up good will for the producer

3. Three years of non-use is an abandonment of the trademark

B. Compulsory licensing:

1. Most common is patents, specifically for drugs

2. Government forces a license on a creator. In the US we say that every one has a right to patent something if they so choose. The exception is when there is a serious health crisis.

C. Copyrights

1. Copyright protection lasts for the life of the creator plus 75 years.

2. Computer software can be copyrighted but not patented.

3. Exhaustion: the copyright owner’s rights are exhausted after the first sale.

a. That’s why you’re allowed to sell a used car or check out a book from the library, or rent a movie.

D. Patents:  

1. You get five rights:

a. Make

b. Use

c. Sell

d. Offer to sell

e. Import

2. Exceptions: Must be a limited exception and cannot reasonably conflict with the normal exploitation of the patent.

E. It’s really not practical to expect LDCs to join the WTO on a single undertaking approach because they don’t have the technical and human capacity necessary to implement the necessary measures to comply with the obligations, such as TRIPS.

1. The TRIPS extension evidences a failure of developed countries to make good on their promise to provide adequate technical assistance to LDCs.

F. Canada Case:

1. It takes 3-6 years to get regulatory approval for the manufacture of certain drugs

2. It takes IP owners 8-12 years to get a patent on a new drug.

3. The problem is that the companies can stockpile the drug for 6 months before the patent is up, and then sell immediately.
XXI. IP Border Protection

A. K-Mart v. Cartier, 486 US 281 (1988)

1. Possible gray market creating scenarios:

a. Domestic firm buys trademark from foreign firm. Foreign firm then imports the product manufactured abroad to the US.

b. A domestic firm registers a US trademark for goods manufactured abroad by an affiliated manufacturer. Then the foreign firm registers a subsidiary here as well. Parallel importation by a third party who buys the goods abroad creates a gray market.

c. Domestic holder of a US trademark authorized foreign manufacturer to use it, typically with a promise not to import the trademarked goods to the US. The foreign firm or a third party then imports the goods to the US creating a gray market. 

2. Common control Exceptions: Restrictions do not apply to imported article when:

a. Both the foreign and US trademark name are owned by the same person or business entity; or

b. The foreign and domestic trademark or trade name owners are parent and subsidiary companies or are otherwise subject to common ownership or control.

3. Authorized Use Exception:

a. Permits importation of gray market goods where the articles of foreign manufacture bear a recorded trademark or trade name applied under authorization of the US owner.

4. The court’s holding: One majority holds that the common control exception is consistent with §526; a second majority holds that the authorized use exception is inconsistent with §526.

5. K-Mart likes this because it brings in genuine products that cost less than US prices.

B. Lever rule protection- an interested US trademark owner can submit a request that customs protect it from §526 if the goods in question are physically and materially different. 

1. The applicant must submit a detailed description of the differences.

C. You can always file a personal infringement action, but this would be tough if you’re suing a foreign firm. You would want the help of the ITC which would get you an Exclusion Order and a cease and desist order and the government will enforce your exclusion order at the border. If you take the cease and desist order to the court and they turn it into a court order it will have the power of contempt behind it.

1. There is possibly a better remedy if you go to the ITC because they will control the entrance of the product into the US and they will make the company gather up the goods and ship them out of the US.

D. Gamut Trading v. US ITC (1999)

1. Remedy- An exclusion order is the statutory remedy for trademark infringement, as well as cease and desist orders.

a. The ALJ decided to bar the importation and sale of the tractors in question unless they bore a permanent, non-removable label alerting the consumer to the origin of the used tractors and containing all of the information deemed necessary to mitigate consumer confusion. A cease and desist order was also issued on the sale of those tractors already imported to the US. This decision was upheld.

b. The ITC doesn’t have to issue an exclusion order, it’s discretionary. Almost always they will issue a limited exclusion order, but if the problem is so wide spread that a limited order won’t stop it they can issue a general exclusion order that will keep the product out entirely.

c. All remedies are subject to Presidential review. The 337 Order only doesn’t go into effect if the President disapproves the order.

i. The President can only disapprove for policy reasons, not on the merits or on legal grounds.

2. The court has historically refused to exclude when the goods of the trademark owner and those being imported by another firm when the goods are authentic or there is no material difference.

a. There is no concern that the consumer will be confused, or buy a lower quality product with the same trademark when the products are the same.

b. On the other hand, when the products are different, the court has historically extended the exclusion.

