TORTS OUTLINE 
Intentional Interference with Person or Property
1. Intent
· Two ways to show intent:

i. Purpose

ii. Knowledge with substantial certainty

2. Battery
· intentional infliction of a harmful or offensive bodily contact
· requires showing that (1) defendant acted with an intent to cause a harmful or offensive touching to plaintiff's person; AND (2) that act caused a harmful or offensive touching to plaintiff's person.
3. Assault
· the intentional causing of an apprehension of harmful or offensive contact
· requires showing that (1) defendant acted with an intent to cause a reasonable apprehension in plaintiff of an imminent harmful or offensive contact to plaintiff's person; AND (2) that act caused plaintiff to suffer a reasonable apprehension of an imminent harmful or offensive contact to plaintiff's person.
4. False Imprisonment
· False imprisonment is defined as the intentional infliction of a confinement
· requires showing that (1) defendant acted with an intent to confine or restrain someone in a bounded area without legal authority; AND (2) that act caused plaintiff to be knowingly confined or restrained in a bounded area without legal authority
5. Negligent Infliction of Emotional Distress
· intentional or reckless infliction, by extreme and outrageous conduct, of severe emotional or mental distress, even in the absence of physical harm
· requires that plaintiff show: (1) extreme and outrageous conduct by the defendant; (2) with intent to cause plaintiff to suffer severe emotional distress or recklessness as to the effect of actions; (3) causing severe emotional distress.

6. Trespass to Land
· "trespass" occurs when either: (1) D intentionally enters P’s land, without permission; (2) D remains on P’s land without the right to be there, even if she entered rightfully; or (3) D puts an object on (or refuses to remove an object from) P’s land without permission

7. Trespass to Chattels
· any intentional interference with a person’s use or possession of a chattel - Δ only has to pay damages, not the full value of the property

8. Conversion
· an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel

Privileges
1. Consent
· Express consent: If P expressly consents to an intentional interference with his person or property, D will not be liable for that interference. 
· Implied consent: Existence of consent may also be implied from P’s conduct, from custom, or from the circumstances. 
2. Self-Defense
· A person is entitled to use reasonable force to prevent any threatened harmful or offensive bodily contact, and any threatened confinement or imprisonment
3. Defense of Others
· A person may use reasonable force to defend another person against attack. The same rules apply as in self-defense: the defender may only use reasonable force, and may not use deadly force to repel a non-deadly attack.

4. Defense of Property
· Defendant is privileged to use reasonable force to prevent the commission of a tort against his property 
5. Recovery of Property
· Defendant may be privileged to use reasonable force to recover a chattel, as opposed to relying on legal process. 
6. Necessity
· Under the defense of "necessity," D has a privilege to harm the property interest of P where this is necessary in order to prevent great harm to third persons or to the defendant herself

7. Authority of Law
· if the defendant is duly commanded or authorized by law to do what he does, he is of course not liable for doing it

8. Discipline
· the necessity of some orderly discipline gives persons who have the control of others the privilege of exercising reasonable force and restraint upon them

Negligence

1. Elements of Cause of Action
· A duty to reasonable care 
· A failure to conform to the required standard – breach of duty 

· A reasonably close causal connection b/w the conduct & the resulting injury – causation
· Actual loss or damage resulting to the interests of another 
2. Negligence Formula

“Learned Hand Test”: B < PL    

B = burden of adequate precautions or the precautions that you forego

P = probability of the harm

L = magnitude of the harm

· when the burden is less than the probability and magnitude, then it is negligence

· when burden is more that the probability and magnitude, it is not negligence

3. The Standard of Care
· in regards to the objective standard, the Δ is required to have constructive knowledge, while in the subjective standard they are only required to have knowledge

a. The Reasonable Prudent Person
· The reasonable person is a person of ordinary intelligence, perception, and memory, with the physical characteristics and/or disabilities of the actor, and any additional specialized knowledge, skills, or experience that the actor has. In other words, the actor's general mental characteristics are not taken into account.
· four non RPP’s:
· physical disability 
· intoxicated 
· Children 
· diminished mental capacities/insane 
b. The Professional
· they are expected to exercise the skill, knowledge, and care normally possessed and exercised by other members of their profession.
4. Negligence Per Se
· The negligence per se doctrine will apply only where P shows that the statute was intended to guard against the very kind of injury in question and that the victim was of the sort that the statute meant to protect. 
a. Res Ipsa Loquitur
· The doctrine of res ipsa loquitur ("the thing speaks for itself") allows P to point to the fact of the accident, and to create an inference that, even without a precise showing of how D behaved, D was probably negligent

Causation in Fact
1. Sine Qua Non
· without which it could not be
2. Proof of Causation
· To prove causation, plaintiff must produce evidence to argue that defendant (or the reverse if the issue is plaintiff's negligence) more likely than not caused the injury. 

· Neither evidence that (1) defendant could possibly have caused the injury, nor (2) defendant was less than 50% likely to have caused the injury, will suffice to get the case to a jury. 
3. Concurrent Causes
· Two concurrent causes, neither of which is a but for cause, may still represent causation in fact. 
4. Problems in Determining Which Party Caused the Harm

· If π can show that each of two (or more) defendants was at fault, but only one could have caused the injury, the burden shifts to each defendant to show that the other caused the harm.
Proximate or Legal Cause
· Proximate cause is the determination whether after cause in fact has been established, if legal liability should be imposed

· elements
· Directness 

· Forseeability 
1. Unforeseeable Consequences
· Most courts hold that D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted.

2. Intervening Causes
· An intervening cause is a force which takes effect after D’s negligence, and which contributes to that negligence in producing P’s injury.
· actions or occurrences subsequent in time to defendant's negligence-may supersede defendant's negligence. 
· A "superseding cause" is one that leads to a conclusion that defendant's negligence was not the proximate cause of the injury.
[image: image2.emf] 


[image: image3.emf] 


[image: image4.emf] 


Defenses
1. Plaintiff’s Conduct

a. Contributory Negligence
· precludes plaintiff from prevailing if she was at all a negligent cause of the injury, regardless of the extent of defendant's negligence - not a defense to an intentional tort or any situation in which the Δ engaged in willful or wanton reckless conduct 
· Doctrine of Last Clear Chance: if the Δ had the opportunity to avoid the accident after the opportunity was no longer available to the π, the Δ is the one who should bear the 
b. Comparative Negligence
· types of comparative negligence:

· pure
· modified (π not as great as)
· modified ( π not greater than)
· slight/gross
c. Assumption of Risk
· A plaintiff is said to have assumed the risk of certain harm if she has voluntarily consented to take her chances that harm will occur. 

· elements of assumption of the risk:

1. actual knowledge

2. appreciation of the magnitude

3. voluntary encountering of the risk

i. Express 
· If π explicitly agrees with Δ, in advance of any harm, that π will not hold Δ liable for certain harm, π is said to have "expressly" assumed the risk of that harm.

ii. Implied
· Even if π never makes an actual agreement with Δ whereby π assumes the risk, π may be held to have assumed certain risks by her conduct. Here, the assumption of risk is said to be "implied."

2. Immunities
· privilege: avoids liability for tortious conduct only under particular circumstances and b/c those circumstances make it just and reasonable that the liability should not be imposed
· immunity: avoids liability in tort under all circumstances, within the limits of the immunity itself
a. Families
· spousal immunity:

· parent-child immunity:

b. Charities
· Charitable organizations, as well as educational and religious ones, receive immunity at common law.

c. Employer Immunity
· worker comp. statutes in effect in all jurisdictions provide that employees may recover from their employers for work-related injuries without having to show any fault on the part of the employer

d. State and Local Governments
· many states and the federal gov’t continue immunity for discretionary functions, but have eliminated it for ministerial acts

· discretionary functions: where the gov’t is acting to establish policy

· ministerial functions:  those that implement or effectuate the policies

e. The United States
· Suits against the federal government are generally allowed today, under the Federal Tort Claims Act (FTCA)
· in MI, they don’t care about ministerial v. discretionary 

	
	Good Faith
	Bad Faith

	Ministerial
	No Immunity
	No Immunity

	Discretionary
	Immunity
	No Immunity


f. Public Officers

· Legislators and judges get absolute immunity for torts committed in the scope of their positions. Other officials only get qualified "good faith" immunity, though some states give total immunity.
Joint Tortfeasors
1. Liability and Joinder of Defendants
· the civil procedure rule of joinder governs whether the causes of action that the π’s have against each of the two Δ’s can be joined together in a single lawsuit

· Three typical contexts in which it is applied are: 
1. defendants acting in concert; 
2. defendants owing plaintiff the same duty; and 
3. an indivisible harm. 
2. Satisfaction and Release
· If plaintiff has already collected full payment from one joint tortfeasor through judgment or settlement, there is "full satisfaction" and plaintiff cannot proceed against any other of the joint tortfeasors. The settler can proceed against them, though, to obtain contribution. 

· "Partial satisfaction" does not preclude suit or collection against remaining tortfeasors (joint or not), but the amount obtained in partial satisfaction is subtracted from any judgment against them. This reduction may be pro tanto or by percentage (a.k.a. pro rata). Some states use one, some the other. (Michigan is a pro tanto state.)
· pro tanto reduction: subtraction of dollar amount that leaves the amount that the remaining Δ must pay (risk lies with the remaining defendant)

· pro rata reduction: subtraction by percentage the risk here lies in extreme settlement situations – risk lies with the plaintiff

· collateral source rule
3. Contribution and Indemnity
· Sometimes the court will not merely order two joint-and-severally-liable defendants to split the cost (contribution), but will instead completely shift the responsibility from one D to the other. This is the doctrine of "indemnity" – a 100% shifting of liability, as opposed to the sharing involved in contribution.
4. Apportionment of Damages
· To apportion damages, first reduce the damages into individual indivisible injuries. Then apportion liability separately for each one, so that no defendant pays for discrete injuries he did not cause.

Duty of Care
· as a general proposition, where the Δ has taken some affirmative action, he is then under a duty to others to exercise the care of a reasonable person as what he does or does not do

1. Privity of Contract
· Person has a duty to be reasonably careful when there is a chance that there might be danger. Usually reasonableness is the issue, not duty.
·  “nonfeasance”: where the Δ has done no more than make a promise and break it

·  “misfeasance”: where the Δ had attempted performance but had done the wrong thing

2. Failure to Act
· ​no duty to be a good Samaritan

· factors:

· nature of the underlying risk of harm

· forseeability and severity

· the opportunity and ability to exercise care to prevent the harm

· the comparative interests of, and the relationships b/w or among, the parties

· societal interest in the proposed solution

3. Pure Economic Loss
· pure economic loss arises when a person suffers pecuniary loss not consequent upon injury to his person or property

4. Negligent Infliction of Emotional Distress

· don’t need actual physical injury, but that you do need a definite and objective physical manifestation of the emotional harm (PHMEH) in order to recover

· The harm must be foreseeable, and the harm must come as a result of a normal and proximate reaction to the incident in question




· emotional reaction must be a normal and natural one, and must manifest itself as a definite and objective physical injury before plaintiff can recover. 
5. Unborn Children

· A viable fetus typically can recover for injuries suffered in utero if it is born alive. 

· If a child is born, and but for defendant's negligence the parents would have aborted it because of a defect, most states allow the parents to sue for "wrongful birth." 
Owners and Occupiers of Land

1. Outside the Premises

· once a landowner alters the condition of his land, it becomes an artificial one for the purpose of tort law and the owner must exercise reasonable care for the protection of those outside the premises

· Defendant landowner has no duty to protect a plaintiff off of the premises from natural occurrences on defendant's land. 
2. On the Premises

a. Trespassers

· For injuries on the premises, defendant owes a duty of ordinary care to trespassers whose presence he knows or should know about. To others, defendant only owes a duty not to inflict intentional or wanton (reckless) injury

· exceptions:

· trespasser whose presence has been discovered

· Frequent trespassers on a very limited area of the land 

· Tolerated intruders

· Licensees

· Δ, in conducting active operations, is under a duty of reasonable care toward licensees 

· duty to a licensee is to warn him of (hidden, latent) dangers unknown to the π of which Δ has knowledge and to refrain from injuring him willfully and wantonly

· A social guest does not become an invitee by providing an incidental service to defendant.

b. Invitees

· the duty of the landowner to an invitee is the duty of ordinary care (no reduced duty)

· mere warning does not make the Δ free of liability in a case where there is an unreasonable risk of harm such as in this case

c. Persons outside the established categories

i. Children

· The Attractive Nuisance Doctrine:
· When a landholder sets before young children a temptation that he has reason to believe will lead them into danger, he must use ordinary care to protect them from harm

· Defendant must have constructive knowledge that (1) children are likely to be on the premises; and (2) the dangerous condition presents an unreasonable risk of serious bodily harm and flunks the LH test badly. 
ii. Persons Privileged to Enter Irrespective of Landowner’s Consent

· public employees or officials are not trespassers since they are allowed to enter independent of permission, consent or license of the occupier; they would be privileged to enter and could insist upon doing so even if the landholder made an active objection

· both firemen and policemen have generally been held to enter under a bare license conferred by the law, and so to be no more than licensees (if the Δ knows they are present, he must warn them of known dangers which they are unlikely to discover) 

3. Lessor and Lessee

· there is a general rule of ‘no duty’ in regards to the tort of a lessor towards his lessee and the lessee’s guests

· as a general rule, there is no liability on the landlord either to the tenant or to others entering the land, for defective conditions existing at the time of the lease unless one of the following exceptions applies:

· undisclosed dangerous conditions known to lessor and unknown to lessee (§ 358)

· conditions dangerous to persons outside of the premises (§ 379)

· premises leased for admission of the public (§ 359)

· parts of land retained in lessor’s control which lessee is entitled to use (§§ 360, 361)

· Where lessor contracts to repair (§ 357)

· Negligence by lessor in making repairs (§ 362)

· Coase Theory (1959):

· people will bargain around the result and will come up with the same result, other than the transaction cost

· assuming no transaction costs, the final result in a system will occur regardless of the initial allocation of rights/liability.
Damages

· Compensatory Damages: damages which restore the π to their original position

· Nominal Damages:  small sum of money awarded to π in order to vindicate rights (judgment is really a matter of record)

· Punitive Damages: 

· If the Δ feels that the amount awarded is unfair, they have two options:

· Motion for New Trial

· Motion for Remittitur





· Questions asked in granting a new trial:

· reasonable jury?
· shocks the judicial conscience?  
· passion or prejudice on the part of the jury?

· Collateral Source Rule: provides recovery for someone who was not involved in the harm that occurred (doesn’t get calculated in the damages – benefits a third party)

· Mitigation: if the π unreasonably causes the costs to increase, the Δ is not responsible for that increase (question of reasonableness, not of negligence – jury question)

· Property Value:  the value of physical harm to property is based on market value assessment (valued as real property, as is, not in the future)

· Punitive Damages:  done for restitution purposes as well as for preventative incentive purposes (encourage others not to follow Δ’s example) – deterrent

Wrongful Death and Survival

· Every state now allows suits for wrongful death. The personal representative of the estate or the next of kin bring the suit. Damages may be measured, respectively, from the decedent's perspective (mainly lost earnings) or from the survivors' (funeral expenses, lost support and services, and emotional damages, etc.).

· Most states no longer terminate a cause of action upon the death of one of the parties. This applies to cases in which the death is related to the issue of the suit, and those where it is not. Some states combine survival and wrongful death to allow decedent to recover for losses and suffering before death as well as post-mortem damages. States allocate damages between decedent and survivor in various ways.
Vicarious Liability

1. Respondeat Superior

· an employer will be liable for the negligence of an employee committed while the employee is acting in the scope of his employment 

· An employee acts in the scope of his employment when he is doing something in furtherance of the duties he owes to his employer and where the employer is, or could be, exercising some control, directly or indirectly, over the employee's activities

· 'control' theory: finds liability whenever the act of the employee was committed with the implied authority, acquiescence or subsequent ratification of the employer

· 'enterprise' theory: 

· finds liability whenever the enterprise of the employer would have benefited by the context of the act of the employee but for the unfortunate injury

· think of the business, the employer, and the employee as a joint enterprise (is it the enterprise that caused the accident or the employee who caused it?)

2. Independent Contractors

· An independent contractor is one who engages to perform a certain service for another according to his own methods and manner, free from control and direction of his employer in all matters connected with the performance of the service except as to the result thereof. 

· situations where selection of i.c. will not insulate from liability:

· negligence in the selection of the contractor
· nondelegable duties
· apparent authority
· inherently or intrinsically dangerous activities
· collateral negligence
· illegal activities
3. Joint Enterprise

· four elements of a joint enterprise: 

· an agreement, express or implied, among the members of the group; 

· a common purpose to be carried out by the group; 

· a community of pecuniary interest in that purpose, among the members; and 

· an equal right to a voice in the direction of the enterprise, which gives an equal right of control

· each member of the joint enterprise is held to be the agent of the other; each may therefore be held liable for the acts of the other

4. Bailments

· owner-consent statute:  'Whenever any motor vehicle shall be operated upon any public street or highway of this state, by any person other than the owner, with the consent of the owner, express or implied, the operator thereof shall in case of accident, be deemed the agent of the owner of such motor vehicle in the operation thereof.'

· owner has a duty to object to or otherwise interfere with negligent driving as soon as becoming aware of it 

· omnibus clause:  liability insurance for the designated car applies to the named insured, any member of the insured’s household, and to any person using the car with the insured’s permission, provided the use was within the scope of permission

5. Imputed Contributory Negligence

· a π ought not to be barred from recovery against a negligent Δ by the contributory negligence of a third person unless the relationship b/w the π and the third person is such that the π would be vicariously liable as a Δ for the negligent acts of the third person

· both ways test: contributory negligence will not be imputed unless negligence can be imputed, if negligence is imputed, contributory negligence will be also

Strict Liability

· when a court imposes strict liability on a Δ, it is saying that the Δ must pay damages although the Δ neither intentionally acted nor failed to live up to the objective standard of reasonable care that traditionally has been at the root of negligence law

1. Animals

· liability being imposed is imposed on those who keep, possess or harbor the animal, not just the owner

· trespassing animals
· wild animals:
· domestic animals:
2. Abnormally Dangerous Activities

· if doing something natural on the land – no liability

· if doing something unnatural on the land – liability

· if conducting an abnormally dangerous activity – liable regardless of care

· classic example of an ultra hazardous activity – automatically think strict liability

· 6 part test:

1. risk/probability of harm

2. harm that would ensue if the risk materialized

3. whether such accidents could be prevented by the exercise of due care

4. the activity was not a matter of common usage

5. the activity was inappropriate to the place in which it took place

6. the value to the community of the activity of offsetting its unavoidable risks

3. Limitations on Strict Liability

· Have to limit strict liability to the scope of the risk of the specific activity in question
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Strict Liability
Products Liability

1. Development of Theories of Recovery
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Restatement (3rd) § 402A. "Special Liability of Seller of Product for Physical Harm to User or Consumer," 
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.
(2) The rule stated in Subsection (1) applies although 
(a) the seller has exercised all possible care in the preparation and sale of his product, and
(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
a. Negligence 

· The negligence standard for products liability is that the manufacturer owed a duty of care to foreseeable users of the product, regardless of privity of contract, if the product would be likely to cause injury if negligently made.
· Warranty

· manufacturer has an agreement to provide a good product to the buyer

· manufacturer has a duty to the buyer to provide a safe product and when that duty is breached, the buyer may sue

i. Express Warranties

· Manufacturers making material representations about their products that turn out to be false are strictly liable for damages caused by reasonable reliance on those representations. Privity is irrelevant. 
ii. Implied Warranties

· Under implied warranty, a seller manufacturer impliedly warrants that an item sold is reasonably fit for the general purpose for which it is manufactured and sold. The manufacturer is strictly liable for damages caused when this warranty is broken. Privity is irrelevant.
b. Strict Liability in Tort

· a manufacturer is strictly liable for defective conditions in its products that are unreasonably dangerous and that damage plaintiff, and that were not materially altered after leaving manufacturer's control.

2. Product Defects

a. Manufacturing Defect

· manufacturing defect means that the particular product deviates from the intended design in some significant aspect (must be a material defect)

b. Design Defect

· design defect affects every unit – intended to be that way - those that stem from the manufacturing specifications; the inherent design of the product gives it dangerous propensities. 
· consumer expectation test – no liability if consumer has unreasonable expectation as to use or performance or safety therein of product

· risk-utility analysis balancing test​ – implicates the reasonableness of the manufacturer’s conduct
· factors in the risk-utility balancing test:

· usefulness and desirability of the product

· safety aspects of the product

· availability of a substitute product which would meet the same need and not be as unsafe

· manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility

· user’s ability to avoid danger by exercise of care in the use of the product

· user’s anticipated awareness of the dangers inherent in the product and their avoidability 

· feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance

c. Warnings Defect

· without constructive knowledge, there is no duty to warn 

· There is liability for inadequate warnings or instructions if there is a foreseeable risk of harm that could have been reduced or avoided by an adequate warning. 
3. Proof

· standard of review here is that they must look at the evidence in the light most favourable to the plaintiff

· manufacturer is not liable for injuries resulting from abnormal or unintended use of his product, if such use was not reasonably foreseeable 

· To show a product defect case against a manufacturer, you must establish: (1) the manufacturer made it; (2) the product was defective; (3) causation; and (4) defect was there when it left the manufacturer's hands.

4. Defenses

a. Plaintiff’s Conduct

· Misuse, particularly if not reasonably foreseeable by the manufacturer, can vitiate various aspects of a products liability claim. It can eliminate the notion that there is a defect, duty, or causation; and it can also be used to show comparative fault.

b. Preemption and other Government Actions

· Federal law may preempt (i.e., foreclose) products liability claims (or any other claims, for that matter), but the law must purport on its face to do so. 

· Without preemption, compliance with a federal standard may at least be evidence of no defect, and violation of it may constitute a defect per se similar to negligence per se.
5. Defendants Other Than Principal Manufacturer/Harm Other Than Personal Injury

a. Other Suppliers of Chattels

· manufacturer is liable under strict liability if the π’s prove that their injury or damage resulted from a condition of the product, that the condition was an unreasonably dangerous one and that the condition existed at the time it left the manufacturers control

· strict liability of a retailer arises from his integral role in the overall producing and marketing enterprise and affords an additional incentive to safety

· a wholesaler or retailer who neither creates the risk nor assumes it is entitled to indemnity

· many courts decline to impose strict liability on sellers of used products

· an occasional seller who does not hold himself out as having any knowledge or skill in the commercial sense will not be subject to strict liability

· the maker of a component part not subject to further processing or substantial change in the manufacturing process is likely to be subject to strict liability if there is a defect in that part or material (also may be liable if he substantially participates in integrating the component or raw material into a defective product)

· in the case of a corporate acquisition or successor, generally, the successor is liable only if it agreed to assume liability, the transfer was a fraudulent one, the two companies merged, or the successor is essentially a continuation of the original company

b. Services

· in cases where there is a transaction that has characteristics of both a sale and a service, the courts will not apply strict liability if the transaction is predominantly a service, with only an incidental transfer of goods

· there generally is no strict liability for defective products for providers of services who provide a product incidentally to providing a service. 

c. Harm Other Than Personal Injury

1. Economic Loss Resulting From Personal Injury

· lost wages, diminished earning capacity, loss of consortium 
2. Economic Loss Without Personal Injury
3. Exception

· economic losses resulting from damage to the product itself may be compensable
4. Damage to Property

· most courts treat this as an economic loss not recoverable in torts, while some treat this as a property loss and allow recovery in strict liability

5. Defective Materials

· may be treated as damage to property and recovery will be allowed

6. Indemnity

· when a purchaser such as a retailer suffers economic loss through a tort suit brought against him by a party injured by the product, he usually may shift that loss to the manufacturer by way of an indemnity claim

Nuisance
· Public Nuisance

· unreasonable interference with a public right of plaintiff, and that causes a distinctive injury to plaintiff. Distinctiveness must be one of kind; merely suffering an injury of the same kind but higher magnitude does not suffice.

· Private Nuisance

· unreasonable interference with plaintiff's use or enjoyment of his property, caused by some sort of situation on defendant's property

· In considering utility versus risk, the court will consider the time, place, reason, and value of the activity. The court may also consider if plaintiff "came to the nuisance" (i.e., if defendant was "there first" and thus plaintiff does not deserve to recover) or other aspects of plaintiff's conduct.
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