TRESPASS TO CHATTEL: intentional intermeddling of the property of another.  Must prove there is a harm – or – loss of possession
TRESPASS TO LAND: The intentional entrance on to the land of another.  Physical harm to the land is not required. Also encompasses a refusal to leave. 

FALSE IMPRISONMENT:  An intentional act to unlawfully restrain any individual against their will for any appreciable amount of time.  Person must actually be confined, have knowledge of the confinement or be injured by the confinement. 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS: 

To recover damages for intentional infliction of emotional distress a P must prove that:
i. The D acted intentionally or recklessly

ii. The conduct was extreme and outrageous

Markers of outrage:

Repeated or carried out over a period of time 

An abuse of power or abuse of one known to be especially vulnerable

      Insult by itself is not sufficient

iii. The actions of the D caused the P emotional distress

iv. The resulting emotional distress was severe

INTENT:  Having as your purpose the result or knowing with substantial certainty that it will occur

ASSAULT:  an intentional act that placing someone in apprehension of an imminent harmful or offensive (to a 
reasonable sense of personal dignity) contact
BATTERY:  Intentional act that causes harmful or offensive contact, meaning that it infringes on persons reasonable sense of personal dignity, without consent or generally recognized privilege.  Liability does not rest on harm. (Dobbs 
CONVERSION OF CHATTELS:  intentional exercise of substantial dominion over the property of another.  But there is no requirement that the D be conscious of the wrong doing.
DEFENSES TO INTENTIONAL TORTS:

SELF DEFENSE – one is privileged to use reasonable force to defend against harmful or offensive bodily contact as judged by the apparent necessity of self-defense not the reality. 

DEFENSE OF A THIRD PERSON – In general you can defend another as you would defend yourself 

ARREST AND DETENTION – act at your own peril, if you are wrong it is not a valid defense

Shopkeeper’s privilege –  

Citizens arrest – act at your own peril.  Must witness or have actual knowledge of felony, or have witness of breech of peace and arrest in pursuit

RECAPTURE OF CHATTEL:  One is privileged to use reasonable force to recapture your chattel, given the privilege to threaten deadly force, must be in hot pursuit (means you see them take it).

CONSENT – Express, Implied or Implied in Law Implied Consent – 

averting imminent public disaster

DISCIPLINE – Parents who discipline their children are not liable for intentional torts

PUBLIC NECESSITY – One is privileged to commit an intentional tort if it is or if the actor reasonably believe you are 
NEGLIGENCE:  any conduct which creates an unreasonable risk of harm to others, it is actionable as a tort only when 
that risk comes to fruition in actual harm

Elements:  

1. Duty

2. By behaving negligently breached that duty

3. P suffered actual damages

4. The D’s negligence was an actual cause of D

5. The D’s negligence was a proximate cause of the damages

Duty:
1. The General Duty of Care:  To exercise the care that would be exercised by a reasonable and prudent person under the same or similar circumstances to avoid or minimize risks of harm to others, risks that are foreseeable to reasonable people and risks that are sufficiently great to require precaution.
2. Special Duties, Standard of Care for Negligence
a. Carriers and host Drivers:  A carrier of passengers for hire must exercise more than ordinary diligence for their protection.  It is bound to protect its passengers as far as human care and foresight will go and is liable for slight negligence.  The high degree of care must be exercised in foreseeing, as well as guarding against danger.

i. Most states have done away with the higher standard of care in favor of the general standard based upon reasonable care in all circumstances.
b. Landowners’ Duties to Trespassers, Licensees, Children and Invitees
i. Undiscovered Trespassers:  No Duty

ii. Discovered Trespassers: Warn or make safe, known, dangerous, artificial or concealed conditions on the land

iii. Licensees: Warn or make safe known, dangerous, artificial or natural conditions on the land

iv. Invitees:  Warn or make safe, known or discoverable dangerous, artifical or natural conditions on the land.  Duty to INSPECT and WARN or make safe.

v. Children:

1. Attractive nuisance doctrine – the attractive lure invited the child in essence.  Consequently, the landowner had, in effect, invited the child thus there was a duty of care.  Applied only to children of tender years, generally elementary school age or younger
2. Elements of Attractive Nuisance – 
a. Trespass by children is foreseeable 
b. The landowner knows or has reason to know of the danger 
c. There is reason to think the child, by reason of his age, will not be able to protect himself from the danger.
c. The Firefighter’s Rule a firefighter who enters a premises to fight a fire is a licensee who to whom the owner or occupier of the premises owes no duty of care except to refrain from willful or wanton injury.  Also applies to EMT.
d. Lessors:  Landlords are responsible for 
i. Negligent repairs

ii. Leased for public use

iii. Contract for repair

iv. Retained for landlord’s control.
e. Recreational Uses:  Imposes liability only for “gross negligence or willful or wanton misconduct of the owner, tenant or lessee.  It refers to any person who is on the lands of another without paying.
f. Duties of medical and other professionals:  
i. To establish a prima facie case in an negligence cause of action, the P must introduce expert testimony as to both the standard of care and the D’s departure of that standard.  Res Ipsa Loquitur may be invoked in medical malpractice where a lay person is able to say as a matter of common knowledge that the consequences of the professional treatment are not those that ordinarily result if due care is exercised
1. A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful and prudent practitioners in the same class, which he belongs, acting under similar circumstances.

2. In Michigan family practitioners are protected by the modified locality standard rather than the class judgment. 

3. Specialists are held to the standard of their specialties.  It is often assumed or held that the relevant medical community for them is the community of specialists not a geographical community

4. Non-medical practitioners such as chiropractors and podiatrists are permitted to practice according to their schools of belief.  They are subject to the standards of the school they profess, not medical standards.

5. Referrals:  Medical Practitioners must refer their patients to specialists when the standard of care so requires,  when a non-medical practitioner recognizes or should recognize that a patient has a medical problem some courts hold that they must refer the patient to a medical doctor.

6. Good Samaritan - No person licensed under this chapter … who in good faith renders emergency care at the scene of the emergency, shall be liable for any civil damages as a result of any acts or omissions by such person in rendering emergency care.
7. Nurses:  Courts now assume that nurses are held to the standard of nurses in similar practice.

8. Hospitals:  In performing their duties, hospitals owe a duty of reasonable care under national standards fixed  by the Joint Commission on Accreditation of Hospitals Other Professionals:  
9. Other Callings:  RPP in D’s profession 

g. Immunity Statutes: 
i.  All states have enacted some kind of good Samaritan statute, the Utah statue provide virtual immunity milder versions leave open the possibility of liability for gross negligence or wanton misconduct.
ii. Parental Immunity: The immunity should be abrogated except in these two situations:
1. Where the alleged negligent action act involves an exercise of parental authority over a child
2. Where the alleged negligent act involves an exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services and other care
iii. Charitable Immunity:
1.  Not exempt from liability as to non-trust funds

2. Administrative Negligence
3. Charities cannot claim immunity from those that paid for their services

4. Cannot claim immunity As to its collateral and commercial activities

5. Intentional or Reckless torts were not protected
h. Informed Consent:

i. Negligence Theory – Courts today recognize a battery claim if the P has not consented to the operation at all, but they adopt a negligence approach when the P has consented to the operation and claims she was uniformed about the risks or needs.

ii. Causation:  Most Courts have required an “objective” test of causation.  This means that the P cannot recover merely by showing that she herself would have refused the injury-causing operation had she been fully informed. She will have to go further and show that a reasonable person would also have refused it.
i. Mandatory Emergency Treatment and Screening
i. Patient Dumping:  At any time a hospital is determines that a patient’s condition may result in substantial medical costs and the hospital transfers the patient because it fears it will not be paid for those expenses.  Likewise is in violation of the USC § 1395 dd regardless if it is an emergency medical condition or the patient is in active labor
ii. EMTALA requires participating hospitals to provide appropriate screening to all who enter the hospitals’ emergency departments whether or not they are in the throes of a medical emergency when they arrive Requires that it provide a screening examination reasonably calculated to identify critical medical conditions that may be afflicting symptomatic patients and provides that level of screening uniformly to all those who present substantially similar complaints

Breach: Conduct that imposes unreasonable risk of harm (conduct is the important part, look to conduct)
The risk of harm is unreasonable when a reasonable prudent person would foresee that harm might result and would avoid conduct that creates a risk

Conduct may include a failure to act when action is required

A mere state of mind is not conduct - Negligence entails overt behavior that creates risks a reasonable person would avoid.

Actual Harm: must have suffered legally cognizable harm

Cause in Fact:  

1. The plaintiff must prove, not only that she suffered harm but that the defendant caused the harm

a. The But-For Test Causation:

i. But for the actions of the defendant

ii. A hypothetical test that asks what would have happened if the defendant had not been negligent

b. Problems With and Alternatives to But-For Tests

Proximate Cause:

1.  Scope of Risk – 

a. Formulations of the Principle of Proximate Cause: Scope of the Risk

i. Liability must be rejected unless a reasonable person would have reasonably foreseen and avoided harm of the same general kind actually suffered by the P

ii. The D who negligently creates a risk to the P is subject to liability when that risk is or a similar one results in harm, but not when some entirely different risk eventuates in entirely different harm. 

iii. Defendant is liable only for harms within the scope of the risks he negligently created

2. Assessing the Scope of Risk:

a. Is harm outside the scope of risk because of the manner in which it occurred

b. Is harm outside the scope of risk because its extent is unforeseeable?

i. Thin Skull cases:  “Takes the plaintiff as he finds her”,  whatever damages the P might have because the P has a thin skull or is otherwise predisposed to suffer more

ii. Fire cases:  Standard doctrine has it that when the D’s conduct otherwise qualifies as proximate legal cause of the P’s harm, the D does not escape liability merely because the harm was more extensive than anyone foresaw or could have foreseen (p.233)

c. Is harm outside the scope of risk because it results most directly from an act of intervening person or force:

i. Scope of risk and natural and continuous sequence:  “The proximate cause of an injury is that which, in natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury, and without which the injury would not have occurred.

1. An intervening cause that lies within the scope of the risk or has a reasonable connection to it is not a superceding cause.

2. Intervening force of nature:  The D is negligent but an intervening force of nature, such as violent storm, flood, etc is the immediate cause of harm.  The D can escape liability if the harm done is different than the harm that was risked by the D’s conduct in the first place.

Defenses to Negligence – the defendant has the burden of proving affirmative defenses

Contributory Negligence

Traditional Exceptions to the Contributory Negligence Bar in a Comparative Fault Regime

1. Plaintiff’s illegal activity
2. Defendant’s reckless or intentional misconduct
3. Last clear chance or discovered peril

Comparative Fault

Assumption of Risk

1. Contractual Assumed Risk: can be discharged if there is an overriding public interest  or special legal relationship.

2. Implied Assumption of the Risk-Comparative Fault or Contractual Limitation on Liability

a. Assumption of Risk:

i. P consented to the D’s conduct by valid contract express or implied

ii. P was guilty of “unreasonable” assumption of risk which seemed equal to contributory negligence
1. had knowledge of the risk of danger 

2. appreciated that risk

3. voluntarily exposed his or herself to that risk

4. If a person of normal intelligence, in the same position as the P, would have clearly comprehended the danger.

iii. D breach no duty to the P
Statutes of Limitations – Requires an action to be brought within the statutory period after the claim “accrues”

Negligence that causes no harm is not actionable until injury occurs, the cause of action only accrues when the injury results.  The statute of limitations would begin to run when the injury occurs.

Latent/Potential Harm


Tolling for Disabilities

Nonfeasance – Not Duty to Act Rule: Under the general common law rule, one person owes another no duty to take affirmative steps for the other’s protection.  There is liability for misfeasance – negligence in doing something active – but no liability for nonfeasance.
Exceptions

1. A person who knows or has reason to know that his conduct , whether tortious or innocent, has caused harm to another has an affirmative duty to render assistance to pre vent further harm.  One who breaches such duty is subject to liability for damage incurred as a result of the additional harm proximately caused by such breach
2. There is a clearly recognized legal duty of every person to avoid any affirmative acts, which may make a situation worse.  
3. Where the D discontinues aide, the restatement imposes liability only if the D has left the victim in a “worse position”.

4. Special Relationships as a basis for a Duty of Affirmative Action:

a. the carrier –passenger

b. Innkeeper – guest

c. Landowner – invitee

d. custodian – ward

e. employer – employee
Protecting from Third Parties:  Absent a special relationship a private person has no duty to protect another from criminal attacks by a third person
Business may have a duty to protect patrons from dangerous third parties based on totality of circumstances. Takes additional factors into account factors into account, such as the nature, condition and location of the land, as well, as any other relevant factual circumstances bearing on foreseeability
Prenatal Harms: If the child is born alive, most courts recognize that she has an action for tortiously inflicted prenatal injury regardless whether she was viable at the time of injury or not.  When the child is stillborn  and never lives, a wrongful death recovery is more likely to be permitted if the fetus was viable at some time during gestation.
Wrongful Death:  Causes of action survives descendant
Damages:

1. Loss of Support:  Loss-to-Survivors, Pecuniary Emphasis 

2. Loss-to-Estate
3. Combined awards:  Both Loss of Support and Loss-to-Estate

4. Non-Pecuniary Awards:  mostly loss of consortium (punitive damages and mental anguis or grief are not generally awarded)

a. Parents are allowed to recover for minor children – in MI

b. At common law children can recover for parents but parents cannot recover for children

Vicarious Liability:  Employer could be held Liable for the torts of certain employees, provided those torts were carried out within the scope of employment.  
Test for Vicarious Liability: whether the act was done while the servant was doing his master’s work no matter how irregularly, or with what disregard of instructions
1. Frolic and Detour: 

2. Going and Coming:  an employee going and coming from work is ordinarily considered outside the scope of employment so that the employer is not liable for his torts

a. Exceptions:  

i. When the trip involves a benefit to the employer

ii. When traveling to and from work involves a special hazard

iii. Dual Purpose Doctrine:  When the employee performs a concurrent service for the employer while commuting

iv. The employer is generally not liable for intentional torts of the employees.  

1. Unless the dispute is a reasonable foreseeable consequence of activity and is motivated by the employers business.

Independent Sub-Contractors:  Several Factors to be considered in determining whether an employment relationship vs. an independent contractor relationship exists:

1. the selection and engagement of the servant

2. the payment of wages

3. the power to discharge

4. the power to control the servants conduct

5. and whether the work is part of the regular business of the employer
Not generally vicariously liable for independent contractors unless:

1. Peculiar Risk

2. Non-delegable Duty
Franchise:  Under the Apparent Agency doctrine, a principle can be held vicariously liable in for injury caused by the negligent acts of his apparent agent if the injury would not have occurred but for the injured party’s justifiable reliance on the apparent agency
Joint Enterprise – Courts have imposed liability of a joint enterprise when a person outside the enterprise is injured.  This is aid to exist where there is 

1. an agreement, express or implied

2. There is a common purpose

3. There is a community of interest 

4. There is equal right of control

When members of the enterprise itself are injured, the rule is different, and there is no imputation of negligence among the enterprisers themselves

Entrustment of a Vehicle
Negligent Entrustment:  Defendant may be liable for his own negligent entrustment of the car to one who is incompetent to drive, requires proof that the Defendant knew or should have known of the incompetence and that injury resulted from that incompetence

Owner in the Car with Right of Control:  When the defendant permits another to drive but he remains in the car, as owner he retains some degree of legal control and maybe liable for failing to exercise that control

Ordinary Bailment:  If the owner – defendant just lends the car to a competent driver there is no liability

Owner Consent Statutes:  Statutes of several states make the individual owner liable for the negligence of the driver even in the case of pure bailment, provided the owner consented to the use of the car
Family Purpose Doctrine:  If the car is maintained for general family use, the legal owner would be liable for its negligent use by a member of the family 
Strict Liability:
Undomesticated Animals

Domesticated Animals

Abnormal Danger:  The general rule is that strict liability is imposed for harms done by “abnormally dangerous” activity, so long as it is the kind of harm that makes the activity abnormally dangerous in the first place.  Particular activities are abnormally dangerous only where the activity involves a risk of serious harm that cannot be eliminated by the exercise of due care and is not a matter of common usage

The Factors Determining Abnormal Danger

1. the existence of a high degree of harm
2. the likelihood that harm that results will be great
3. the inability to eliminate the risk by using reasonable care
4. the extent which the activity is not a matter of common usage
5. the activity’s inappropriateness  to the place where it is carried out
6. the extent which the activity’s value to the community is outweighed by its dangerous attributes

Tort Liability for Defective Products

Misrepresentation – A manufacturer will liable for injuries resulting from conditions of the product that were misrepresented even without Privity 

Warranty

1. Express Warranty – a kind of contract

a. Contract liability is usually strict liability; , proving breach of contract does not require proving that the breaching party is at fault

b. Manufacturers rarely make express guarantees about their products safety directly to purchasing consumers

2. Implied Warranty  - it should meet some kind of normal expectation as to quality and safety

a. UCC § 2-314 – recognizes an implied warranty that goods are “fit for the ordinary purposes for which such goods are used” and that they are as good as the seller claims them to be

b. Liability is strict but Privity is required.

c. Warranty remains a viable theory today in many products cases.  However, to a very large extent the warranty theory had been displaced or supplemented by strict liability

Manufacturing Defects - Under strict liability the jury need not infer from circumstantial evidence that the defendant was negligent  in order to impose liability.  It is sufficient that the evidence establishes that the manufacturer placed a dangerously defective product on the market, knowing that it is to be used without inspection.  More probable than not that the product was defective when it left the defendant’s control

Food Products:

1. Food Products and Consumer Expectations If the injury – producing substance is natural to the preparation of the food served , it can be said that it was reasonably  expected by its very nature and the food cannot be determined unfit or defective
2. A harm–causing ingredient in a food product is defective if a reasonable consumer would not expect the food product to contain that ingredient.

Design Defects

Product Design is in Defective Condition to the user or consumer if:

1. it is more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or

2. if the benefits of the challenged design do not outweigh the risk inherent in such design

The Test for Strict Liability in Tort:  “A reasonably prudent manufacturer would have so designed and sold the article in question had he known of the risk involved with the injured plaintiff”

1. Balancing: the manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness of making it too expensive to maintain its utility.

a. Restatement of Products Liability:  Requires that a plaintiff prove that a reasonable alternative design was or reasonably could have bee available at the time the product was sold or distributed.

b. There must be something wrong with a product before the risk/utility may be applied in determining whether the product is unreasonably dangerous or defective.

i. The purpose of the risk utility analysis is to determine whether the risk of injury might have been reduced or avoided if the manufacturer had used a feasible alternative design

ii. There is no reason to search for an alternative safer design where the products sole utility is to kill and maim.

iii. Dangerous per se:  if a reasonable person would conclude that the danger of the product, whether foreseeable or not, outweighs its utility.  Essentially the same thing as the risk utility analysis

Warning or Information Defects 

Duty to Provide Information

1. A manufacturer’s failure to provide appropriate information about a product may make an otherwise safe product dangerous and defective.  

2. A product become defective when the product’s foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning and the omission of such a warning renders the product “not reasonably safe”

d. Necessary information to make a product reasonably safe may include directions for use, warning or some combination.

e. Warnings may be needed either to alert users to the risks that are not obvious or to inform users to safer alternatives

Focusing on Post-Sale Warnings - If there is a duty to warn of a known danger, it exists at the point of sale,  we believe a like duty to give prompt warning exists when a latent defect which makes the product hazardous to life becomes known to the manufacturer 

IN MICHIGAN, the only post-manufacture duty imposed on a manufacturer has been a duty to warn when the defect existed at the point of manufacturer, but for some reason was undiscoverable by both the manufacturer and the consumer at the time.

Defenses to Strict Liability
1. Assumption of Risk – Knew the risk and proceeded in disregard of the risk

2. Unforeseeable misuse?

Governmental Immunity:

FTCA: The United States shall be liable relating to tort claims, in the same manner as a private individual under like circumstances, but shall not be liable for interest prior to the judgment or for punitive damages.

1. P must submit a claim to the government agency involved an the suit is not permitted until the agency has refused payment or has delayed over six months in the making of a decision on it.  

2. Liability is determined by state tort law

3. The case is tried in federal court and the judge sits as the trier of fact, no jury

Exceptions:  Specific Statutory Exceptions:

1. Specific Governmental Activities (combatant activities of the military, delivery of mail, etc…)

2. Torts of the dignitary or economic kind, including those arising out of assault, battery, false imprisonment, malicious prosecution, abuse of process, libel, slander, misrepresentation, and interference with contract

a. limitations on assault and battery immunity and the like

i. if an off duty employee commits a battery it the government might be liable for fostering the risk

ii. rationale does not seem to apply to on duty employees

iii. May be liable for assault, battery and false imprisonment if committed by “investigative or law enforcement officers.

3. Judicially established exceptions - The Court has determined to permit liability of government only for negligent and other wrongful acts
a. strict liability is not applied even where it would be for an individual

4. The Feres Exception - All claims are barred if those injuries received are incidental to service

5. The Discretionary or Basic Policy Immunity

6. State and Federal Judicial Officers:  Absolute Immunity:  Legislative and judicial officers are traditionally given absolute immunity under the common law, so long as they are acting in their judicial or legislative capacity

a. The Public Duty Doctrine

i. The Doctrine:  Public entities and officers are not liable to individuals for failure to carry out a duty, even a statutory duty, owed to the public at large rather than to a particular individual or group.
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