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CONTRACTS OUTLINE
INTRODUCTION

1. The Concept of Contract

·  “contract” requires an agreement b/w two or more parties to pursue future action of a kind that reasonable parties would view as legally binding and which allow courts to measure the loss suffered w/ reasonable certainty to provide an adequate remedy

· 3 critical elements:

1. “promise” – an undertaking or commitment that something shall or shall not be done in the future

2. “exchange” – something that the law recognizes as ‘value’ is exchanged between the parties (consideration – the validation process)

3. “enforcement” – the law sanctions such promissory exchanges by putting its coercive machinery behind them

CONTRACT REMEDIES (INTRODUCTION)
1. The Expectation Interest 

· The interest of a non-breaching party in receiving a benefit that would have resulted if the contract had been performed.

· Benefit of the Bargain Rule:  Principle that a party who breaches a contract must provide the aggrieved party everything the aggrieved party would have received, including profits, had the contract been fully performed.

· liquidated damages clause: contract provision that in the event of a breach, outlines the damages to be awarded 

· Courts will enforce liquidated damages provisions only if the court is satisfied that the provision is not a "penalty." That is, the court wants to be satisfied that the clause really is an attempt to estimate actual damages, rather than to penalize the party for breach by awarding "damages" that are far in excess of the ones actually suffered. Therefore, in order to be enforceable, the liquidated damage clause must always meet one, and sometimes two, requirements:

1. Reasonable forecast: The amount fixed must be reasonable relative to the anticipated or actual loss for breach; and 

2. Difficult calculation: In some courts, the harm caused by the breach must be uncertain or very difficult to calculate accurately, even after the fact.

2. The Reliance and Restitution Interests

· Restitution Interest:  Interested in the prevention of unjust enrichment. Measured by the benefit or gain to the unjustly enriched party.

· The restitution interest arises when the court forces the defendant to pay the plaintiff an amount equal to the benefit which the defendant has received from the plaintiff’s performance. 
· used where: 
· a non-breaching plaintiff has partly performed, and the restitution measure is greater than the contract price; and 
· a breaching plaintiff has not substantially performed, but is allowed to recover the benefit of what he has conferred on the defendant.
· Reliance Interest:  The interest a non-breaching party has in recovering costs stemming from that party’s reliance on the performance of the contract.  Measured by the amount of loss – the out-of-pocket loss.
· With reliance interests, the court puts the plaintiff in as good a position as he was in before the contract was made. To do this, the court usually awards the plaintiff his out-of-pocket costs incurred in the performance he has already rendered (including preparation to perform). When reliance is protected, the plaintiff does not recover any part of the profits he would have made on the contract had it been completed.
· used mainly: 
· when it is impossible to measure the plaintiff’s expectation interest accurately (e.g., when profits from a new business which the plaintiff would have been able to operate cannot be computed accurately); and 
· when the plaintiff recovers on a promissory estoppel theory.
· Status quo ante: Both the above return the aggrieved party to the position it occupied before the contract was made.  The expectation interest, however, places the aggrieved party in the position it would have occupied had the contract been performed – the future position.  (The expectation interest is the normal interest protected in contract law)
· If you have received expectation damages, you cannot pursue getting reliance or restitution damages – they are mutually exclusive (would constitute double recovery)

3. Expectation Interest – Sale of Goods – The “Cover” Remedy (UCC § 2-712)
· General Damages (aka. Direct damages, necessary damages):  Damages that the law presumes follow from the type of wrong complained of (do not need to be specifically claimed or proved to have been sustained)

· Consequential Damages:  Losses that do not flow directly and immediately from an injurious act, but that result indirectly from the act (UCC § 2-715)
· Consequential damages are essentially part of the expectation interest (component thereof) – putting the party where they would have been if there had not been a breach  - and are compensatory, not punitive 

· Compensatory Damages:  Damages sufficient in amount to indemnify the injured person for the loss suffered.

· Punitive Damages:  Damages awarded in addition to actual damages when the defendant acted with recklessness, malice, or deceit (generally not recoverable for breach of contract).

· Ex aequo et bono:  Equitable relief (in equity and good conscience)

· Remedy of Specific Performance:  Court ordered remedy that requires precise fulfillment of a legal or contractual obligation when monetary damages are inappropriate or inadequate.

VALIDATION PROCESS (INTRODUCTION)

1. Formalistic Validation Devices

· 4 devices used to distinguish enforceable from unenforceable promises:

· Formalistic Validation Devices

· Consideration

· Promissory Estoppel

· Moral Obligation

2. Consideration

· the use of a seal is a tradition device that served 3 purposes:

a. evidentiary: permanent record of the promise is provided through the writing itself

b. cautionary: affixing of a wax seal shows deliberation by promisor

c. channeling effect: form makes it clear that the promisor deliberately intended this written promise to evidence a legally enforceable obligation b/c of the seal (symbol of legalism)

3. Promissory Estoppel

· the modern contract is enforced not because of the form in which the promises appear, but because of the nature of the exchanged promises

· Restatement (2nd) of Contracts (71) deals with this idea
- This formulation is often stated in the cases as requiring two basic elements:

i. A benefit to the promisor or a detriment to the promisee and
ii. A bargained-for-exchange

-  Promissory Estoppel
- if someone makes a promise the promisor should reasonably expect to induce the promisee to take action in reliance on that promise and the promisee actually does rely, there is very strong basis for enforcing that promise even though the promisor is receiving nothing of value for that promise

- The principle that a promise made without consideration may nonetheless be enforced to prevent injustice if the promisor should have reasonably expected the promisee to rely on the promise and if the promisee did actually rely on the promise to his or her detriment.

- Restatement (2nd) of Contracts (90)

· A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce some action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

THE AGREEMENT PROCESS

1. Intention to Be Legally Bound

a. The Objective Theory

· consists of objective manifestations (not only what people are thinking but what people are communicating)

· a party’s intent is deemed to be what a reasonable person in the position of the other party would think that the first party’s objective manifestation of intent meant. For instance, in deciding whether A intended to make an offer to B, the issue is whether A’s conduct reasonably indicated to one in B’s position that A was making an offer.

b. Express Statements Concerning Legal Consequences

· while agreements expressly stating that legal consequences attach are rare, agreements expressly stating that legal consequences should not attach (often called “not legally binding” clauses) are not uncommon

· typical letter of intent will merely express the intention of the parties in a continuing negotiation – it will not constitute a binding contract (it will ordinarily include a statement to the effect that neither party is legally bound to the other)

· some letters of intent may include certain binding obligations

c. “Agreements to Agree” – Missing Terms

· if negotiating parties agree that they will later agree upon certain terms, particularily important (material) terms, the traditional view was that such an “agreement to agree” amounted to nothing in the eyes of the law for the pragmatic reason that courts would not be able to determine what the negotiations would have produced and, therefore, would be unable to determine what damages, if any, were attributable to a breach by one of the parties.

· if the missing term which the defendant relies upon as making the agreement fatally indefinite can be legitimately inserted by the court (ie. To cure the omission), the agreement would be enforceable

· Such a missing term could be cured inferentially by the parties beginning to perform under the agreement

· Only 2 elements are essential to form a contract under such circumstances:

1. parties must be intend to be bound

2. court must have sufficient basis to afford a remedy

2. The Anatomy of Agreements





1. "Offer" defined: An offer is "the manifestation of willingness to enter into a bargain," which justifies another person in understanding that his assent can conclude the bargain. In other words, an offer is something that creates a power of acceptance.

2. "Acceptance" defined: An acceptance of an offer is "a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer." 

· until the offer is made, the offeror has power to dictate timelines, restrictions, etc…

· once the offeror has made an offer, the offeree then has “power of acceptance”

· the offeree has the power to accept, reject, or mount a counter-offer

· if the offeree makes a counter-offer, the original offeror gains the “power of acceptance” and may either accept, reject, or make their own counter offer

· anytime before the official acceptance, the offeror may revoke his offer or counter-offer

a. Preliminary Negotiations v. Offers

· Effect of Offer (Corbin): 

· “an acceptance is a voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract”

· “the offeror has, in the beginning, full power to determine the acts that are to constitute acceptance (after he has created the power, he may lose control over it, and may become disabled to change or revoke it)

· after the offeror has created the power, the legal consequences thereof are out of his hands
· Restatement of Contracts 25

· an RFP (request for proposal) is not an offer since it is inviting a proposal

· a quotation (response to the RFP) may, however, constitute an offer

· if a purchase order is sent in response to the quotation, the purchase order will be an acceptance if the quotation is an offer (if, however, the quotation is a mere preliminary invitation describing the goods and stating the price, the purchase order will be an offer)

· the characterization of a single document will depend on its use and relation to other documents and facts (total transaction must be considered in context)

b. Duration of Offers

· as the master of the offer, the offeror may place any time restriction upon the power of acceptance he or she chooses

· upon the expiration of that power of acceptance, the power of acceptance terminates

· UCC 2-309 – Absence of Specific Time Provisions; Notice of Termination

1. the time for shipment or delivery or any other action under a contract if not provided in this article or agreed upon shall be a reasonable time

2. where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party

· UCC 1-203: every contract or duty w/in this act imposes an obligation of good faith in its performance or enforcement

3. Termination of Power of Acceptance

· Effectiveness: An offer is effective when the offeree receives it

· Acceptance: An offer is accepted when the offeree puts the acceptance in the mail

· Rejection: An offer is rejected when it is received by the offeror

· For an acceptance to be valid, it must become effective while the power of acceptance is still in effect. So where there is doubt about whether the acceptance is timely: (1) pinpoint the moment at which the "acceptance" became effective; and (2) ask whether the power of acceptance was still in effect at that moment. If the answer to part (2) is "yes," the acceptance was timely.

· The offeree’s power of acceptance may be terminated in six main ways: (1) rejection by the offeree; (2) counter-offer by the offeree; (3) lapse of time; (4) revocation by the offeror; (5) death or incapacity of the offeror or offeree; and (6) indirect revocation.

a. Rejection

· Normally, if the offeree rejects the offer, this will terminate her power of acceptance.

· rejection will not terminate the power of acceptance if either: 

1. the offeror indicates that the offer still stands despite the rejections;

2. the offeree states that although she is not now accepting, she wishes to consider the offer further later.

b. Revocations, Acceptances and the “Mailbox Rule”

· Effective Revocations, Rejections, and Acceptances
· an offeree is not bound until he accepts an offer, therefore the offeror should not be bound until the acceptance occurs.

· revocations do not become effective until they are received by the offeree

· Acceptances are effective upon dispatch – if an acceptance is mailed, and a moment later the revocation is received, the acceptance is effective

· The “Mailbox” or “Dispatch” Rule 

· The offeror, as the master of the offer, may specify an exclusive manner of acceptance (promise, performance) and an exclusive medium of acceptance (mail, fax, personal call)

· Offeror may specify that the acceptance will not become effective until it reaches his home or business

· Notice of acceptance must be communicated to the offeror where the acceptance is in the form of a promise

· If the offer is by mail or other reasonable medium, the offeree should be “impliedly authorized” to communicate notice of acceptance in the same or similar fashion, absent a directive from the offeror to the contrary

· The "mailbox" rule does not apply if the offer provides otherwise

· If the offeror chooses not to control the risk, he should assume the risk since a reasonable offeree is impliedly authorized to use the same or a similar reasonable medium of communication for acceptance

· If the acceptance is lost in transmission or delayed, the applicability of the mailbox rule depends on whether the communication was properly addressed.

· If the rejection is sent first, then the acceptance will be effective if (and only if) the offeror receives it before he receives the rejection.

· If the acceptance is sent before the rejection, the acceptance is effective upon dispatch, and the subsequently-dispatched "rejection" (really a "revocation of acceptance") does not undo the acceptance, whether that rejection is received by the offeror before or after he receives the acceptance.

· CISG

· article 18 of the CISG rejects the dispatch rule and adheres to the Civil Law tradition of requiring an acceptance to reach the offeror within the time fixed in the offer, or if no time is fixed, within a reasonable time

c. Variations on the “Mailbox (Dispatch) Rule”

· Option Contracts

· separate contract under which the offeror surrenders the power to revoke in exchange for some consideration provided by the offeree

· the option holder has a firm and dependable basis for decision

· power of acceptance is absolute for the time agreed upon in the option contract  

· the option holder has no interests needing protection – he can act promptly and w/ confidence in reliance on the contract

d. Indirect Revocation

e. Counter Offers

· when someone issues a counter-offer, that counter-offer is seen as a rejection, thereby transferring the power of acceptance from one party to the next (If the offeree makes a counter-offer, her power to accept the original offer is terminated just as if she had flatly rejected the offer)
· Effects of Counter Offers

· the normal effect of a counter offer is to reject the original offer (terminates the original power of acceptance in the offeree who is now the counter-offeror)

· seeks to carry negotiations on rather than break them off, albeit on the offeree’s new terms

· while the normal counter offer rejects the original offer, it need not do so – the offer itself may have expressly indicated its continuance notwithstanding one or more counter offers

· a counter-offer does not terminate the power of acceptance if either offeror or offeree indicates otherwise

f. Death or Incapacity

· If either the offeror or offeree dies or loses the legal capacity to enter into the contract, the power to accept is terminated. This is so even if the offeree does not learn of the offeror’s death or incapacity until after he has dispatched the "acceptance."
4. Making Offers Irrevocable
a. Introduction

· there are three ways to make a contract irrevocable:

i. making the offer an OPTION

ii. if there is RELIANCE on the part of the offeree, the offer is irrevocable

iii. if PART PERFORMANCE of a unilateral contract takes place, the offer may be irrevocable

b. Option Contracts 

· separate contract w/ only one purpose: to make an offer irrevocable

· binds the offeror to the contract – keeps the contract open (separate agreement)

· agreement b/w two parties dealing w/ the duration of the agreement and the irrevocability of the offer

· right of first refusal: option with a condition precedent to the exercise of the option

· the right of first refusal in a lease requires a condition precedent before it may be exercised (i.e. the owner must have received a bona fide offer from a third party which he or she is willing to accept)

Duty v. Termination of Power:
· An option contract is said not only to create a duty in the optionor not to revoke, but also deprives him of the power to revoke the main offer

Rejections and Counter-Offers:
· If an optionor has no power to revoke, any attempted revocation will be treated as inoperative (i.e. a nullity)

· The death of the optionor will not revoke the offer

· The general rule is that a rejection or counter-offer will not discharge the option contract (thus, the optionee could, w/in the option period, later exercise his irrevocable power of acceptance)

c. Irrevocability Through Reliance – Firm Offers

· reliance is a special concept that is generally only used in the construction industry

Limitations on Reliance Making Offers Irrevocable

· it is unreasonable to rely on the irrevocability of a typical offer since offers are generally revocable

· Drennan: a subcontractor not only expects but hope that the general contractor will rely on the sub’s offer by using that offer in the general’s overall bid-offer which the general cannot revoke (thus when the general actually relies by using a particular subcontractor’s bid, such reliance is reasonable and fully expected by the subcontractor)

Firm Offers

· written offers giving assurance that they will be held open are irrevocable (UCC 2-205)

· a firm offer requires more than a mere statement of duration – it requires assurance that it will be held open during the time stated or, if no time is stated, for a reasonable time, in no event to exceed three months (UCC 2-205)

CISG & Firm Offers 

· Article 16-2: “… an offer cannot be revoked: (a) if it indicates by stating a fixed time for acceptance or  otherwise, that it is irrevocable; or (b) if it was reasonable to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer”

Firm Offers & Maximum Limitations

· under UCC 2-205, a written offer giving assurance that it will remain open will be irrevocable for the time stated in the offer or a reasonable time (3 month ceiling)

Inadvertent Firm Offers

· to avoid the possibility that a party may make a firm offer without knowing it, 2-205 requires that “any such term of assurance (that the offer will remain open) on a form supplied by the offeree must be separately signed by the offeror

d. Irrevocability Through Part Performance (§ 45 of Restatements)

1. Unilateral v. Bilateral Contracts

· where parties exchange promises to form a contract, the contract is said to be BILATERAL insofar as there are two promisors and two promises, w/ the formation of the contract occurring at the moment the promises are exchanged, assuming that other basic requirements are met

· a UNILATERAL contract involves only one promisor and one promise (there is only one right and one duty)
· it is sometimes suggested that a bilateral contract allows for promissory acceptance whereas a unilateral contract requires a performance acceptance

· if there are rights and duties on both sides at the time of formation, the contract is bilateral; if there is only one right on one side and one duty on the other, the contract is unilateral

· Where the offer is for a unilateral contract, the beginning of performance by the offeree makes the offer temporarily irrevocable. As long as the offeree continues diligently to perform, the offer remains irrevocable until he has finished.

1. Bilateral contract: A bilateral contract is a contract in which both sides make promises.  An offer for a bilateral contract exists when A is proposing to exchange his promise for B’s promise.
2. Unilateral contract: A unilateral contract is one which involves an exchange of the offeror’s promise for the offeree’s act. That is, in a unilateral contract the offeree does not make a promise, but instead simply acts.
2. Part Performance Problem

· the common law of contracts allows revocation of the offer prior to completion

· The offeree’s part performance or detrimental reliance (e.g., preparations to perform) may transform an otherwise-revocable offer into a temporarily irrevocable one.

· Theories Designed to Make Offers Irrevocable Upon Part Performance

1. 2nd Restatement of Contracts, Section 45

· (1) where an offeror invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree begins the invited performance or tenders part of it; (2) the offeror’s duty of performance under an option contract so created is conditioned on completion or tender of the invited performance in accordance w/ the terms of the offer

2. The Bilateral Theory

· upon the start of performance in response to an offer which can be accepted only by performance, the part performance will be viewed as a promise thereby enabling the contract to take on a “bilateral” character

5. The Nature of Acceptance

· An offer may be accepted only by a person in whom the offeror intended to create a power of acceptance.
a. Knowledge and Motivation

· Knowledge of Offer:  one cannot accept an offer w/out knowledge of the offer

· Thus if a reward is offered for a particular act, a person who does the act without knowing about the reward cannot claim it.

· Motivation to Accept:  where an offer invites acceptance by performance, the rendering of the invited performance does not constitute acceptance if before the offeror performs his promise, the offeree manifests an intention not to accept

b. The Requirement of Volition

6. Manner of Acceptance

a. The Modern Analysis

· UCC § 2-206 was an attempt to simplify the common law rule that an acceptance of a contract could only be made in a manner of the offer

· the radical change in § 2-206 is the recognition that the so-called “doubtful” offer is the typical offer, i.e. the offeror normally does not care how the offer is accepted, by promising or performing – thus, unless the offeror unambiguously insists upon a particular manner of acceptance, the offer may be accepted either by a promise or the performance which is the ultimate desire of the offeror

b. Silence as Acceptance (Restatement § 69)
- Generally, an offer cannot be accepted by silence. But there are a few exceptions: 
1. Reason to understand: Silence can constitute acceptance if the offeror has given the offeree reason to understand that silence will constitute acceptance, and the offeree subjectively intends to be bound.

2. Benefit of services: An offeree who silently receives the benefit of services (but not goods) will be held to have accepted a contract for them if he: (1) had a reasonable opportunity to reject them; and (2) knew or should have known that the provider of the services expected to be compensated.

3. Prior conduct: The prior course of dealing may make it reasonable for the offeree’s silence to be construed as consent. (Example: Each time in the past, Seller responds to purchase orders from Buyer either by shipping, or by saying, "We don’t have the item." If Seller now remains silent in the face of an order by Buyer for a particular item, Seller’s silence will constitute an acceptance of the order.) 

4. Acceptance by dominion: Where the offeree receives goods, and keeps them, this exercise of "dominion" is likely to be held to be an acceptance.

c. The Notice Requirement

· Where an offer looks to a unilateral contract, most courts now hold that the offeree must give notice of his acceptance after he has done the requested act. If he does not, the contract that was formed by the act is discharged.
d. Warranty

· seller’s obligation as to the quality of the goods

· 3 types of warranties:

1. Express Warranty
2. Implied Warranty of Merchantability
3. Implied Warranty of Fitness for a Particular Purpose
Express Warranty:
· UCC § 2-313(1)(a): "Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise."

· also created by description (goods must conform to their description as interpreted under the usual rules of interpretation)

· trade usage, course of dealing or course of performance may affect the interpretation of the stated description of the goods

· also created by sample or model (an item may be drawn from a larger number of such items and shown to the buyer as the kind of goods he will receive or a representation of the goods)

· the buyer is entitled to receive goods complying w/ the quality expressed if the manifestations of quality become part of the “basis of the bargain”

· there is no stated test to determine whether a manifestation of quality has become part of the basis of the bargain (unless the seller can show that the alleged warranty was never made or that an effective disclaimer was part of the transaction, there would seem to be little possibility of rebutting the presumptive showing that the manifestation of quality was part of the basis of the bargain)

Implied Warranty of Merchantability:
· UCC § 2-314(1) provides: "Unless excluded or modified ... a warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind."

· establishes the basic, legally-recognized quality of goods which the buyer is entitled to receive

· the buyer is entitled to receive goods which may not reach the highest levels of perfection but which a reasonable buyer would normally expect to receive

· the implied warranty of merchantability also requires the goods to be adequately labelled and packaged, and the goods inside the container or container must conform to any affirmations on the label

· the goods must be at least such as “are fit for the ordinary purposes for which the goods are used”

· the seller must be “a merchant w/ respect to goods of that kind”

· whether particular goods are merchantable still requires a careful examination of reasonable standards of quality under all of the surrounding circumstances

Implied Warranty of Fitness for a Particular Purpose:
· UCC § 2-315 provides that "where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s judgment to select or furnish suitable goods, there is ... an implied warranty that the goods shall be fit for such purpose."

· there are occasions when a seller knows or has reason to know of a particular purpose which the buyer of goods expects the goods to fulfill

· the seller may also know or have reason to know that the buyer is relying on the seller’s skill, expertise, and judgment in selling the goods to the buyer for this particular purpose

· if these 2 requirements are met and, if the buyer actually relies by purchasing and using the goods for that particular purpose, an implied warranty of fitness for a particular purpose is created

· if this higher or different standard has been established through the elements set forth, the buyer may reasonably expect the goods to meet that unusual standard

· buyer must prove the reliance factor

7. The Deviant Acceptance – The “Battle of the Forms”

a. “Matching Acceptance” and Other “Acceptances”

· the acceptance must exactly match the terms of the offer (i.e. the “matching acceptance” or “mirror image” rule)
· Under the common law, the offeree’s response operates as an acceptance only if it is the precise mirror image of the offer. If the response conflicts at all with the terms of the offer, or adds new terms, the purported acceptance is in fact a rejection and counter offer, not an acceptance. 
· The UCC rejects the "mirror image" rule, and will often lead to a contract being formed even though the acceptance diverges from the offer. Wherever possible, the UCC tries to find a contract, so as to keep the parties from weaseling out (as they often try to do when the market changes). This entire "battle of the forms" is dealt with in UCC § 2-207
· the offeror is the master of the offer and the offeree should not be permitted to enlarge or in any way change the risk created by the offer through a deviant exercise of the power of acceptance

· the only power conferred upon the offeree is that created by the offer, and an attempt to change the terms of the offer is impossible b/c the power is coextensive w/ the terms of the offer

· the offer may be silent with respect to certain terms and the offeree may indicate an intention to proceed according to reasonable terms not mentioned in the offer

· if the reasonable terms would have been implied in the offer in any event, there is no harm to the offeror

· if the terms suggested by the offeree would not have been implied and are new terms, the offeree’s insistence upon such terms will constitute a qualified or conditional acceptance (treated as a counteroffer since it does not match the terms of the offer)

· traditional contract law has permitted an offeree to make suggestions or requests which are added to but not conditional upon an otherwise clear manifestation of acceptance (offeror is then free to accept or reject such suggestions or requests)

· if the offeree’s response is equivocal, the offeror is not required to guess or draw inferences from such a response – he is entitled to a clear manifestation of assent before he will be said to be bound to a contract

· if there is some ambiguity in the response from the offeree, but the offeror is justified in drawing an inference of acceptance, the offeror will be protected
· an equivocal acceptance must be distinguished from what has come to be called a “grumbling acceptance” (a statement of acceptance by the offeree accompanied by statements that he is not pleased with the offer)
b. The “Matching Acceptance” Rule and Printed Forms

· to the extent that their outward manifestations indicate a conscious aversion to such terms, differences in the offer and acceptance w/ respect to such terms will be fatal (i.e. the response will not form a contract but will be characterized as a counteroffer)

· the paradigm is an offer in the form of a purchase order sent to a seller who responds with an acknowledgment form manifesting acceptance of the negotiated terms of the offer or the “dickered” terms (consciously considered by the offeror-buyer and the offeree-seller)

· a comparison of the “dickered” terms clearly manifests a “matching acceptance” of the purchase order/offer (all other terms are generally prefabricated)
· the buyer’s lawyer will load the printed form with restatements of such protection in an effort to overcome the efforts of the seller’s lawyer to reduce that protection through clauses in the seller’s form

· assuming the purchase order is an offer, the acknowledgment exactly matches the purchase order with respect to “dickered terms” 
· problem typically arises where the goods are delivered and they are nonconforming

c. The Inflexible Application of the “Matching Acceptance” Rule

· under common law, if the acknowledgement did not exactly match the terms of the purchase order (offer), the acknowledgement could not operate as an acceptance – it must be characterized as a counteroffer

· the normal effect of a counteroffer is to reject the offer and only one power of acceptance remains (i.e. in the original offeror who is now a counterofferee)

· by receiving and accepting a product, the buyer accepts the seller’s counteroffer

· the inexorable logic of the “matching acceptance” rule invariably results in victory for the party who fired the “last shot” in the “battle of the forms”

§ 2-207.  Additional terms in Acceptance or Confirmation

1. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

2. The additional terms are to be construed as proposals for addition to the contract.  B/w merchants such terms become part of the contract unless:

a. The offer expressly limits acceptance to the terms of the offer;

b. They materially alter it; or

c. Notification of objection to them has already been given or is given w/in a reasonable time after notice of them is received

3. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this act.

1. Acceptances and Counteroffers

1. At the most general level, § 2-207(1) provides that any "expression of acceptance" or "written confirmation" will act as an acceptance even though it states terms that are "additional to or different from" those contained in the offer.

2. An "expression of acceptance" does not form a contact if it is "expressly made conditional on assent to...additional or different terms." § 2-207(1). So if the purported "acceptance" contains additional or different terms from the offer, and also states something like, "This acceptance of your offer is effective only if you agree to all of the terms listed on the reverse side of this acceptance form," there is no contract formed by the exchange of documents.

2. “Different” v. “Additional” Terms

· three possible approaches to the “different” v. “additional” puzzle:

1. treat “different” terms as included under the aegis of “additional terms” in § 2-207(2) (different terms in the acceptance would never become part of the contract b/c by definition they would materially alter the contract)

2. offeror’s terms control b/c the offeree’s different terms merely fall out; § 2-207(2) cannot rescue the different terms since that subsection applies only to additional terms

3. “knock-out rule”: conflicting terms cancel each other out  (offeree’s form is treated only as acceptance of the terms in the offeror’s form which did not conflict and any other terms are supplied by the UCC “gap fillers”)

· important to determine who the offeror and offeree are in the principle case
· Where the offeree’s response contains an "additional" term (i.e., a clause taking a certain position on an issue with which the offer does not deal at all), the consequences depend on whether both parties are merchants:

· If at least one party is not a merchant, the additional term does not prevent the offeree’s response from giving rise to a contract, but the additional term becomes part of the contract only if the offeror explicitly assents to it.

· If both parties to the transaction are "merchants," then the additional term automatically becomes part of the contract, as a general rule. (Example: On facts of prior example, if Buyer was a merchant, the arbitration clause would become part of the contract.)

· two important exceptions to this "additional term becomes part of the contract" rule:

1. Materiality: The addition will not become part of the contract if it is one which "materially alters" the contract. For instance, a disclaimer of warranty will always be found to materially alter the contract, so if the seller includes such a disclaimer in his acknowledgement form after receiving the buyer’s purchase order, the disclaimer will not become part of the contract.

2. Objection: If the offeror objects to having the additional term become part of the contract, it will not so become.

· unless the offeree makes a counteroffer, the offeror’s terms will prevail - moreover, even if the offeree had made a counteroffer, only express assent to that counteroffer will be effective (i.e. mere acceptance of shipment would not manifest assent to the terms of the counteroffer)

· if the purchase order is the offer, the buyer will be in the controlling position

· if the quote merely describes the goods and states the prices, it is not an offer

· a purchase order in response to a quote would be an offer

· suppose, however, that the quote is construed as an offer b/c it commits the seller to ship the described goods at the prices in the document – now, the seller is the offeror and the buyer’s purchase order, absent counteroffer language, is an acceptance of the seller’s offer on the seller’s terms since any different or additional terms in the buyer’s purchase order would be excised

· it is highly preferable to be the offeror rather than the offeree in a “battle of the forms” under current interpretations of §2-207

· essential rationale for § 2-207 was to avoid the last shot principle which, prior to the UCC, favored the offeree since any different or additional terms in the purported acceptance of an offer would convert that so-called acceptance into a counteroffer - having rejected the buyer’s offer through such an acknowledgment, the seller would then ship the goods and the buyer’s acceptance of the goods would be deemed an acceptance of the seller’s counteroffer (the seller won the “battle” b/c it fired the “last shot”)

· in overcoming the “last shot” principle, § 2-207 essentially created the “first shot” principle (whoever fires the first shot in the battle (the offeror) will typically prevail)

3. Confirmations w/ Different or Additional Terms

· the standard practice is for the buyer to send a purchase order confirming the previously made contract and often the seller will send its acknowledgment in confirmation of that contract (such an exchange of forms creates no contract since a contract already exists)
· where these forms differ, as they typically do, the “battle” emerges, this time in regards to confirmations rather than an offer and acceptance
§ 2-207(1)
· the classic situation is the exchange of purchase order and acknowledgment forms with different or additional terms as confirmations
§ 2-207(2)(b)
· the parties may agree upon the “dickered” terms orally or even in some form of exchanged writings which exactly match their intentions
· one of the parties may then send another document such as an invoice or other belated statement containing different or additional terms (aka. Post-formation terms)
Definite & Seasonable Acceptance

(even if it includes different or additional terms)







4. CISG and the “Battle of the Forms (Records)”

· article 19 is a clear rejection of § 2-207 and the “mirror image/matching acceptance” rule

· suggests strict conformity w/ pre-UCC, common law views

5. Post Purchase Terms

6. Rolling Contracts (UCC § 2-204)
· contract is not completely formed when a buyer leaves the store with a product etc…

· the formation process continues to the time the goods are delivered w/ new terms proposed by the seller, “inside the box” (a “rolling contract” formation theory) - there are post-purchase terms inside the box 

· the court equates post-formation warranties that have been recognized since the inception of the UCC as modifications of the contract with post-formation terms that negate the normal protection afforded buyers under the UCC for which there is no UCC authority and considerable case law to the contrary

· moreover, the buyer is said to have accepted these previously uncommunicated additional terms by silence, nothwithstanding the general principle reviewed earlier that silence does not constitute acceptance

· Revised Article 2 & the Rolling Contract:

· Despite payment for and shipment of the goods, conduct that usually creates a contract, the courts have held that the additional terms are the seller’s offer to sell which the buyer must accept or reject and that acceptance of the terms can be inferred from conduct

· If, however, a contract is formed by conduct or otherwise before the additional terms are proposed, § 2-207 should be applied to determine whether the terms are part of the contract.  In these cases, standard terms would not be part of the contract unless the buyer expressly agreed to them

· Standard terms are typically defined as non-negotiated terms such as those appearing in the seller’s printed or electronic forms that are used repeatedly

· Additional terms proposed by the seller which arrive with the goods are proposals to modify the contract.  They do not become part of the contract unless there is a good faith agreement to include them under § 2-209(a) or if § 2-207(b) applies, the buyer has expressly agreed to them

· Under § 2-207(d), the mere use of the goods after receiving the terms is not an express agreement
THE VALIDATION PROCESS

1. Introduction

Four Validation Devices:

1. The Seal

2. Consideration

3. Promissory Estoppel (Detrimental Reliance)

4. Moral Obligation

2. The Seal and Other Formalistic Devices (Restatements § 98)
· 25 states have abolished the seal and w/ respect to contracts for sale of goods governed by the UCC, seals are inoperative (§ 2-203) - some statutes have reduced the seal to “presumptive evidence of consideration”

· where the seal is still effective, cases often deal with the statute of limitations 

· since sealed writings are not only permanent records of promises but, presumably, careful manifestations of a promise intended to be enforceable, it is generally felt that a written promise under seal should enjoy a longer statute of limitations (therefore, where the seal is effective, a case may turn on whether the promise is under seal, thereby allowing a much longer limitations period)

· a corporate seal will identify a document as an official document of the corporation whose seal is printed thereon (neither the corporation nor a party signing a document containing a corporate seal normally intends to adopt such a seal as validating any obligation evidenced by that writing)
· functions served by a formalistic validation device:

1. Evidentiary Function – provides a permanent, reliable and authenticated documentation of a promise, not subject to the favorable or unfavorable recollection of witnesses

2. Cautionary Function – guards against inconsiderate or impulsive action

3. Channeling Function – provides an easy test of enforceability

3. Consideration

a. The Elements of Consideration

· the modern concept of consideration is composed of two essential elements:

· legal value

· bargained-for exchange

· legal value: a valuable consideration, in the sense of the law, may consist either in some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility, given, suffered, or undertaken by another

· consideration requires either a benefit to the promisor or detriment to the promisee

· the legal value element (benefit or detriment) is, however, insufficient in itself to constitute consideration (the benefits and detriments must be exchanged – i.e. they must be bargained-for)

· Detriment: The promisee gives up something of value, or circumscribes his liberty in some way (i.e., he suffers a "legal detriment")
· Exchange: The promise is given as part of a "bargain"; that is, the promisor makes his promise in exchange for the promisee’s giving of value or circumscription of liberty.

· Uses of doctrine: The requirement of consideration renders unenforceable two main types of transactions:
1. Promises to make gifts (which do not satisfy the "bargain" element); and

2. Business situations in which one party has not really promised to do something or given anything up, even though he may appear to have done so (the "detriment" element is missing here).

b. The Legal Value Element – “Adequacy” or “Sufficiency of Consideration”

· the typical contract will manifest both benefits and detriments

· while it is not necessary to discover any discernable benefit to the promisor to find consideration, it is essential to discover a detriment to the promisee

· cases where there is not detriment to the promisee suggest no consideration

· if no specific benefit can be shown, however, the detriment to the promisee, if bargained-for, constitutes consideration

· the emphasis is upon the detriment to the promisee, since it is difficult to conceive of consideration where there is a benefit to the promisor but no detriment to the promisee

· if a promise is supported by consideration, it is an enforceable promise

· there are no degrees of consideration – thus, consideration either exists or it doesn’t

· if it exists, it is necessarily “sufficient” and it has nothing to do with whether performance has or has not occurred in accordance with the promises of the parties – in such a case, consideration has failed ( it is not and never was “insufficient”)
c. Exceptions to Refusals to Inquire into Adequacy

1. Inadequacy in Equity

· Restatement § 364: three bases for a court of equity refusing specific performance of a contract: 

i. the consideration for it is grossly inadequate or its terms are otherwise unfair, or

ii. its enforcement will cause unreasonable or disproportionate hardship or loss to the defendant or to third persons, or 

iii. it was induced by some sharp practice, misrepresentation, or mistake.'

· A court of equity must be satisfied that the claim for a deed is fair and just and reasonable, and the contract equal in all its parts, and founded on an adequate consideration, before it will interpose with this extraordinary assistance.

· although a contract is harsh, oppressive, and unconscionable, it may nevertheless be enforceable at law; but, in the discretion of the court, equitable remedies will not be enforced against one who suffers from such harshness and oppression.

d. Nominal (Formal) Consideration – Bargained-for-Exchange

- Restatement (2nd) of Contracts § 81 (1981):

(1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.
· (2) The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.
· Consideration means something which is of some value in the eye of the law, moving from the π; it may be some benefit to the π, or some detriment to the Δ, but at all events it must be moving from the π

e. Promise of “Permanent Employment” – “Terminable at Will”

· there is a contract in this situation 

· the opposite of this situation is a “for cause” situation (there has to be a reason in order for an employee to be terminated)

· in this case, the employer can terminate the employee for any reason or for no reason

· In situations of terminable at will, there is a contract, it just includes terms regarding termination (therefore there is a contract under 42 USC § 1981 that will allow for a claim)

· If the contract allows one or both parties to terminate the agreement at his option, this right of termination might make the promise illusory and the contract therefore unenforceable.

f. The Effect of Recitals

· two distinct problems in relation to recital clauses

· whether the recited consideration was bargained for or whether it was mere formality or sham

· contracts distinguishes guaranty or suretyship promises from option contracts (a suretyship is one in which the surety (or guarantor) is called upon to pay if the principal obligor does not pay)

· if a surety must pay, he has a cause of action against the principal obligor for reimbursement

· typically, the consideration for a suretyship promise is the extension of credit to the principal obligor whose credit was insufficient, alone, to obtain the loan or goods (in other cases, the amount paid for a promise of guaranty is usually small compared to the principal amount)

· option contracts

· gross disproportion b/w the value of the option and the payment often indicates that the payment was not in fact bargained for, but was mere formality or pretense (in such a case, there is no consideration)

· an inquiry as to whether the amount was bargained for or was mere pretense will be permitted if the difference b/w the recited amount and the payment is gross (even that inquiry will be precluded, however, if the duration of the option is short and the ultimate exchange appears to be fair)

· Restatement § 87 and § 88 are important 




· the guarantor/surety takes the debt from the debtor and deals with the creditor to repay it

g. Absence of Detriment – “Mutuality of Obligation” – “Illusory Promises” – Requirement Contracts

· a promise to perform an act unless the promisor changes his mind promises nothing

· such a promisor is not committed to any future action or any circumscription of his liberty to do that which he arbitrarily chooses to do (see p. 282 for illustration)

· most of the courts dealing with this situation have found consideration in the notice requirement b/c it is a detriment to the promisor

· if there is a unilateral right to cancel the contract without notice of cancellation, however, other courts agree with the principal case that there is no consideration

· the “doctrine of mutuality of obligation”: suggests that either both parties are bound or neither are bound (somewhat tautological)

·  “mutuality of remedy” – specific performance cannot be had of defendant’s promise unless the contract could be specifically enforced against the plaintiff

Restatement (Second) of Contracts § 75 (1981):

h. Illusory Promises 

· An "illusory" promise is not supported by consideration, and is therefore not enforceable. 

· An illusory promise is a statement which appears to be promising something, but which in fact does not commit the promisor to do anything at all.
i. Requirement and Output Contracts

UCC § 2-306.  Output, Requirements and Exclusive Dealings:

1. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably or disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded

2. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale

· the converse of a requirement contract is an output contract which is where a buyer agrees to purchase the entire output produced by a manufacturer in a given period of time

· the UCC § 2-306 favors output and requirement contracts – highly used in commerce b/c they are desirable planning instruments, assuring a continuous source of supply at predictable prices (such contracts contain min. & max. levels)

· the UCC deals with the consideration question by requiring the party who will determine quantity (the seller by output and the buyer by requirement) “to operate his plant or conduct his business in good faith and according to commercial standards of fair dealing in the trade so that his output or requirements will approximate a reasonable figure

· quantity under such contracts: the actual good faith output or requirements of the particular party

j. Exclusive Dealing – “Best Efforts”

· if a party agrees to become the exclusive agent of a seller in a given territory, the UCC imposes a good faith obligation on the agent to use his best efforts to promote the seller’s product in that territory under § 2-306(2)

· best efforts cases hinge on two factors:

· strategic adaptation to the conflict of interest b/w the parties

· problem of managerial incompetence

k. Voidable Promises and Consideration – Capacity to Contract

· no one can be bound by contract who has no legal capacity to incur at least voidable contractual duties (Restatement § 12(1)) - must be an ability to manifest assent to enter into any contract

· a promise is made by a person who has not reached the age of maturity or a person suffering from mental illness requires legal protection afforded by providing the party lacking capacity with a power of avoidance, sometimes called a power of disaffirmance

· the contract is said to be voidable by the party lacking capacity

· similarly, a contract induced by fraud or duress is voidable by the innocent party

· courts will enforce such promises which are enforceable until the party with the power of avoidance chooses  to disaffirm

· the fact that a rule of law renders a promise voidable or unenforceable does not prevent it from being consideration

· Restatement sections 12-16:

1. contract involving person who is subject to legal guardianship is not voidable, but is simply void

2. contract involving other types of capacity are voidable

· when a minor becomes an adult, they have the ability to make or disaffirm the contract b/c at that point they have the capacity to accept or reject the contract (if they say nothing and accept the benefits of the contract then it can be said that they accepted it)

l. The Pre-Existing Duty Rule

Restatement (2nd) of Contracts § 73 (1981):

· if you have a preexisting duty to perform, that duty cannot serve as consideration necessary to support a contract

· situations that make this rule appealing:

1. reward situations

2. prevention of the “hold-up” game – extortion by holding back performance until contract modifications are made

m. Modifications of the Pre-Existing Duty Rule

· if the contract has already been performed, you cannot raise the issue of consideration

· you can only raise consideration in an attempt to obtain performance of a promise in return for a promise that has already been performed

· Restatement § 89: A promise modifying a duty under a contract not fully performed on either side is binding

a) If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

b) To the extent provided by the statute; or

c) To the extent that justice requires enforcement in view of material change of position in reliance on the promise

· UCC § 2-209 (1) :  An agreement modifying a contract within this article needs no consideration to be binding

· CISG Art. 29(1): a contract may be modified or terminated by the mere agreement of the parties

n. Disputed Claims, Modifications, Accord and Satisfaction

· there is no legal duty to pay anything until the question of the amount, liability, or method has been determined

· if payment of anything is made before the dispute is settled, the debtor suffers a legal detriment and the creditor receives a legal benefit and, therefore, consideration is present

· UCC § 1-207:

1. a party who with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved.  Such words as “without prejudice”, “under protest” and the like are sufficient.

2. subsection (1) does not apply to an accord and satisfaction

· If you don’t perform on a modified contract, then there is a claim that the non-breaching parties have the right to sue under the modified contract or the original contract 

· one of the methods of discharging  a contractual obligation is by entering into a substitute contract, i.e. a modification of the original contract supported by consideration.

· If the new agreement is made before the maturity or breach of the original contract, the new contract is simply and properly called a substitute contract

· If, however, the new contract is made after the maturity or breach of the original contract, it is called an accord and satisfaction

· If the parties enter into a new contract with the intention of immediately discharging the original contract, i.e. prior to the performance of the new contract, such a contract is often referred to as one type of accord, i.e. a contract designed to discharge the old contract upon the formation of a new contract

· If the parties do not intend the second contract to operate as an immediate discharge of the original contract, i.e. the first contract will not be discharged until the second is executed (performed), it is possible to characterize this type of contract as a substitute contract, though it appears more reasonable to characterize it as an accord that will have to be satisfied (performed) to discharge the original obligation

· Absent a contrary manifestation of intention, it is presumed that parties do not intend the original obligation to be discharged until the second (the accord) is performed (satisfied)

· If the parties agree that they will enter into a new contract in satisfaction of the original obligation which will be discharged when the new contract (accord) is performed (satisfied), a breach of that accord by the obligor clearly permits the oblige to bring an action on the original contract or the accord (restatement 2d § 281(2))

· If a new contract were a substitute contract, i.e. one which the parties intended, upon formation, to discharge the original contract, the oblige would be limited to an action on the substitute contract

· The modern view permits the original obligation to be suspended to provide the obligor with an opportunity to complete performance of the accord
o. The Invalid Claim

· the claim must be asserted in good faith and it is also necessary for the claim to have some foundation
4. Promissory Estoppel

· Promises which foreseeably induce reliance on the part of the promisee will often be enforceable without consideration, under the doctrine of promissory estoppel ("P.E."). 

· Rest.2d, § 90’s definition of the doctrine is as follows: "A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise."
a. The Absence of Bargained-for-Exchange – Antecedents

· the fundamental difference b/w consideration and promissory estoppel is the absence of bargained-for-exchange in that detrimental reliance situation

· the classic consideration formula is that the promise must induce the detriment and the detriment must induce the promise, at least to some degree

· under the promissory estoppel concept, however, where the promisor should reasonably expect the promisee to suffer a detriment and the promisee does suffer such a detriment, the promise will now be enforceable where the promise induces the detriment but the detriment does not induce the promise (promissory estoppel does not require a bargained-for-exchange)

· equitable estoppel applies where a party makes a false representation to, or knowingly conceals material facts from, another party with the intention that the innocent party should act upon the false representation or concealment (liability attached if the unknown party so acted to his or her detriment)

· charitable subscription promise is not bargained-for

· elements to look for in determining whether there is promissory estoppel:

· detrimental reliance (not sufficient in and of itself)

· whether promisee relied on the promise (there has to be some justification for the reliance – reasonableness, actions have to be induced by the promise)

· sufficient manifestation

· courts will enforce the promise if injustice can be avoided (separate equitable analysis)

· the difference b/w equitable estoppel and promisory estoppel:

· equitable estoppel was created in situations where a party has made a false representation or an omission of a material fact (in this situation, the courts would uphold the promise)

· promissory estoppel is a much broader concept that does not require the misrepresentation aspect in order to enforce a promise

§ 90. Promise Reasonably Inducing (definite and substantial) Action or Forbearance

(1) A promise which the promisor should reasonably expect to induce action or forbearance (of a definite and substantial character) on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

· both versions of § 90 require that:

i. there be a promise
ii. the promisor must reasonably expect the promise to induce reliance (i.e. it must be foreseeable)
iii. there must be actual reliance
iv. injustice can be avoided only by enforcing the promise
· the Restatement 2nd version differs from the original version in three respects:

· the elimination of the “definite and substantial” reliance requirement
· permitting a relying 3rd party to enforce the promise
· creating a flexible remedy standard (i.e. the remedy may be limited as justice requires)
1. Elimination of the “Definite and Substantial” Reliance Requirement

· the new flexible remedy standard eliminates the need for a strict requirement of definite and substantial reliance

· the determination of whether injustice can be avoided depends upon certain factors, including the “definite and substantial character” of the reliance
· the character of the reliance will depend on the type of promise
· reliance need not be substantial with respect to offers made irrevocable through reliance and guaranties
· Actual reliance: The promisee must actually rely on the promise. (Example: On the facts of the above example, B must show that without A’s promise, B would not have quit his job and attended college.) 
· Foreseeable reliance: The promisee’s reliance must also have been reasonably foreseeable to the promisor
2. Detrimental Reliance by 3rd Persons

· ordinarily only the promisee and not third persons are entitled to enforce the remedy of promissory estoppel against the promisor

· however, if the promisor actually foresees, or has reason to foresee, action by a third person in reliance on the promise, it may be quite unjust to refuse to perform the promise
b. Precontractual Reliance

· where there is no enforceable contract b/c of indefiniteness, promissory estoppel will permit a recovery of the reliance damages which the π sustains

c. Flexible Remedy – Reliance or Expectation

· where there is no contract but the promisee has relied on certain promises, we have seen the damages limited to the reliance interest 

· in future wages, the employee has only an expectation of income, the recovery of which promissory estoppel will not support in an at-will employment setting

· in wages foregone in order to prepare to move, as in moving expenses themselves, the employee gave up a presently determinate sum for the purpose of relocating

· the doctrine of promissory estoppel may be available to an at-will employee, but the remedy is limited to damages actually resulting from the detrimental reliance and will not include the benefit of altering the employment status from an at-will relationship to a permanent one which requires just cause for termination 

· we decline to authorize the use of promissory estoppel as a basis for general wrongful discharge damages

· the typical remedy in a promissory estoppel case protects the expectation interest (i.e. the full enforcement of the promise rather than the limited protection normally afforded by the reliance interest

5. Past Consideration – Moral Obligation

· past consideration is no consideration
· a moral obligation is not consideration b/c it amounts to “past consideration” which is “no consideration”

a. The Material Benefit Doctrine

·  ‘material benefit rule’: where a material benefit has been received and the recipient voluntarily promises to pay for this past benefit, the promise is said to be enforceable on the grounds of moral obligation

· Restatement 2nd § 86
· the subsequent promise may remove doubt as to the reality of the benefit and as to its value, and may negate any danger of imposition of a false claim

· a positive showing that payment was expected is not then required

· an intention to make a gift must be shown to defeat restitution

· the burden of establishing the rescuer’s gratuitous intention is placed on the promisor

b. Promises Uniformly Enforced Through Moral Obligation

· promises to pay debts barred by a statute of limitations are enforced on the basis of moral obligation or moral consideration

· promises induced by fraud are considered voidable as are those entered into by infants or minors

· if those promisors later enter into a voluntary promise to perform the previously voidable promise, the new promise is clearly enforceable without any consideration

· the new promise may be viewed as an exercise of the power of ratification or, conversely, as a waiver of the defense of infancy or fraud

· if the original promise is void rather than voidable, however, the only basis for the new obligation is the new promise, which would require consideration

· the other generally enforceable moral obligation promise was a promise to pay a debt discharged in bankruptcy, which was treated very much like a promise to pay a debt barred by the statute of limitations (i.e. it required no consideration or other validation device to be enforceable) – it is important to consider the current status of such promises

c. Promises to Pay Debts Discharged in Bankruptcy
· like promises to pay debts barred by the statute of limitations, enforcing promises to pay debts discharged in bankruptcy on a moral obligation basis presented no problem of uncertainty in terms of their moral force, since they had been legally enforceable promises before the promisor was adjudicating a bankrupt

OPERATIVE EXPRESSIONS OF ASSENT
1. Statute of Frauds (SOF) – (Restatement §§ 90, 139, UCC § 2-201)
· main purpose is to say that is certain cases, a contract had to be in writing or else it would not count

· two functions in favor of the statute:

· evidentiary function

· cautionary function – when you enter the contract, you are aware of it and its significance

· If a transaction is subject to the statute, we say that it is within the statute (opposite is without the statute)

a. Suretyship Promises

· three part relationship in which a principle debtor or obligor (D) promises to pay a certain indebtedness to a creditor or oblige (C) and a third party, the surety (S), promises to pay C if D does not

· these promises were included in the SF requiring writing b/c of the temptation of creditors to allege a third party’s involvement 

· the relationship b/w the debtor and the surety must be known to the creditor

· for the promise by the surety to pay the creditor if the debtor doesn’t to be enforceable, it must be in writing because it is within the statute (indirect promise)

· for the promise by the surety to pay the creditor regardless of the debtor to be enforceable, it doesn’t have to be in writing as it is without the statute (direct promise)

b. Marriage Agreements

· marriage provision:  no action shall be brought to charge any person upon any agreement made in consideration of marriage

· some SF’s excluded mutual promises to marry from the marriage provision (notwithstanding this exclusion, the marriage provision retains its vitality)

· if an oral contract within any section of the SF is fully performed, the statute has no application

· part performance of a contract within the marriage clause does not satisfy the statute

· limited authority suggests that agreements b/w unmarried cohabitants are not within the marriage clause but there is work being done to change this

· agreements to adopt children or to permit a spouses parents to live with the couple have been held to be within the marriage clause

· where the parties have made an oral antenuptual contract which is reduced to writing after the marriage, such a writing will satisfy the marriage clause

· this is not an aberration since other types if contracts within the SF will be enforceable if a sufficient post-formation writing is created

· ​marriage agreements that are within the statute include prenuptial agreements 

· agreements to marry are without the statute

c. Contracts for the Sale of Land

· an interest in land is not limited to a transfer of a legal estate in lands

· easements are all interests in land

· a contract to construct a building or perform work on certain land is not within the land clause of the SF (these agreements are contracts for services, creating in personam rights as contrasted with rights in rem)

· most American SF make an exception for leases for a term of up to one year (short term leases) – the year is typically not measured from the time the oral lease agreement is made

· once a transfer of ownership in land has been completed by the seller, the promise to pay the price will be enforceable notwithstanding the lack of any writing to evidence the contract, unless the price itself is wholly or partially an interest in land

· if, however, there has been no transfer of the interest in land, but the price has been paid by the prospective buyer, it is generally held that the buyer may not obtain specific performance

· some performance beyond the mere payment of the price is usually necessary

· it has been held that where the price is paid and the seller gives possession of the land to the buyer, the oral contract will be enforced

· it is, however, important to recognize that, whatever the performance, it must be unequivocally referable to the alleged oral agreement – i.e. it must be the dominant manifestation of intention since such conduct is the evidentiary substitute for the writing

· partial performance is an exception to the SF  in that it is independent evidence that reflects that there was an agreement 

· the court said that in order to satisfy part performance in order to take the case out of the SF, the buyer of land must:

1. take possession of the property

2. pay the purchase money, either in whole or in part

3. make improvements to the land or change the property in some way in reliance on the oral agreement

d. Contracts not Performable Within One Year From Formation

· there is a distinction b/w alternative performances and performances subject to termination (alternative performances are considered to be without the SF and performances subject to termination are within SF)

· an oral contract which is executory on both sides is within the one-year provision of the SF unless both promises can be performed within a year from their making

· full performance on one side may be said to fulfill the SF’s evidentiary function – pursuant to that rationale, it should make little difference whether the full performance on one side required more than a year to complete

· this view makes the one-year provision inapplicable to contracts which are originally unilateral or those which have in effect become unilateral by full performance on one side within a year

· An oral contract is not unenforceable when the method of performance called for contemplates performance to be completed over a period of time in excess of one year but does not explicitly negate the possibility of performance within one year.

· if there is an alternative performance that can be done within one year, then the contract is without the SF

· have to look at the intention of the parties involved, to the manifestation of the intention of the parties

e. Contracts for the Sale of Goods (UCC)

Signature
· a sufficient writing to satisfy the SF must be signed by the party to be charged

Time and Effect

· the writing need not exist at the time of formation – a memorandum of the contract following formation is sufficient

Purpose

· the purpose of the writing is irrelevant if it evidences a contract (even if the writing is undelivered and was never intended to be delivered to the other party, it will be sufficient)

Form – More than One Writing

· the form of the writing is irrelevant (formal document v. scrap of paper are the same)

· satisfactory written evidence of the contract may be found in more than one writing

Tape Recordings, Facsimiles

· tape recordings and facsimiles may be held to be sufficient (there is split authority on the issue)

Electronic Files

· there is increasing movement towards the recognition of electronic files (UETA)

Loss or Destruction

· the loss or destruction of a memo (and presumably, electronic files) is not fatal

· the π is entitled to prove that the writing did exist – oral evidence of its contents is admissible

Content

· requirements:

· Identify the subject matter (UCC)
· Identify the parties (UCC)
· Evidence the fact that a contract has been made (UCC)
· Include the quantity term to afford a court a reasonable basis for affording a remedy (UCC)
· Signature of party to be charged (UCC)

· Essential terms with reasonable certainty (Restatement + All Above)

UCC § 2-201

· this only applies to sales of goods for at least $500 (if it is less than $500, then § 2-201 does not apply)

· if there is a situation between two merchants, the rule is slightly different:

· § 2-201 (2) requires that it have quantity, evidence of contract, signed by sender

· if the person who receives it does not object even though they have not signed it, then there will be no SF defense to be raised

· the common law as reflected in the Restatement § 131 is not as flexible as that found in the UCC §2-201

f. Estoppel and the SOF

i. Restatement 2nd of Contracts Approach

· § 139 of the Restatement provides for promissory estoppel to be used in order to avoid injustice and gives a specific list of the situations in which this happens

· § 139:  the promise is only enforceable where injustice can only be avoided by enforcement of the promise.  The following circumstances are relevant to this inquiry:

a) the availability and adequacy of other remedies, particularly cancellation and restitution; 
b) the definite and substantial character of the action or forbearance in relation to the remedy sought; 
c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence; 
d) the reasonableness of the action or forbearance; 
e) the extent to which the action or forbearance was foreseeable by the promisor.
-  it is possible to have § 90 claim but you still may lose a SF claim b/c the reliance does not comply with § 139
· major question to ask:  notwithstanding the fact that there was no writing, is there reliance that shows that there was a promise

ii. UCC SOF and Promissory Estoppel

· important sections of the UCC in this case are §§ 1-103, 1-203 (the good faith provision of this section has been moved to § 1-304)

g. Admission that the Contract was Made

· in the past, compelling the Δ to either admit or deny the making of a contract left him with 2 choices if he had actually made the contract:

· lose the SF as a defense

· commit perjury

· one solution to this dilemma is to permit the π to depose the Δ – if the deposition does not evidence the making of a contract as alleged, a motion for summary judgment could then be granted

h. Restitution

· where the contract is unenforceable but one party has conferred a benefit upon the other through part performance, courts will grant restitution on the footing that such recovery in quasi contract does not undermine the SF

· thus, where a part payment has been made pursuant to an oral contract for the sale of land, the unenforceability of the contract will not preclude restitution of the payment

· where services have been performed pursuant to an unenforceable contract, the reasonable value of the services will be recoverable

i. Effects of Noncompliance – Pleading the Statute

· even where a contract is unenforceable b/w the parties to it, a 3rd party who allegedly induced one of the parties to breach the unenforceable contract may still be held liable by either party for tortious interference with that contract

· where benefits have been conferred through the performance of one party to a contract within the SF, though the contract is unenforceable, it may be admitted as evidence of the understanding that the party conferring the benefit expected compensation as well as evidence of the value of the services

· American SF’s are generally interpreted to mean that a contract failing to comply with its provisions is unenforceable – under this interpretation, it is clear that a contract which can be effective for many other purposes exists though it cannot be enforced by one or both parties to the contract

· If the SF is viewed as a defense to an otherwise enforceable contract and the Δ does not raise the statute as a defense, a contract that is otherwise established by the π should be enforceable

· The SF must be pleaded as an affirmative defense and failure to do so will constitute a waiver of the defense

· Such pleading is required even where the applicable statutory language indicates that a contract failing to comply with the SF shall be void (such contracts are not actually seen as being void, but rather as being unenforceable)

· Since the SF is an affirmative defense, it will not be permitted to be raised for the 1st time on appeal 

· The use of demurrers or motions to dismiss in regards to the SF are also discouraged in that they effectively avoid the necessity for the Δ to admit or deny the existence of the contract

· there may be a writing where one party can maintain an action and the other can’t 

· if one signs and the other doesn’t, the non-signer can sue the signer, but the signer cannot sue the non-signer (it matters who is suing and who the signer was)

2. The Parol Evidence Rule

a. Basic Concept

· when parties to a contract embody the terms of their agreement in a writing, intending that writing to be the final expression of their agreement, the terms of the writing may not be contradicted by evidence of any prior agreement

· if the parties to a transaction express agreement and later express another agreement, intending the later agreement to prevail over their earlier expression of agreement, their later expression will prevail – this is a much broader statement b/c it would be correct in any of the following situations:

1. both expressions of agreement are oral

2. the first expression is written and the second is oral

3. both expressions are written

4. the first expression is oral and the second is written

· the machinery of the parole evidence rule may become operative only in situations (c) and (d)

· if the later (subsequent) agreement is evidenced by a writing, the rule may become operative, whether the prior agreement was oral or written

· if one of the parties alleges that the subsequent written agreement was intended to be the final and complete expression of the parties’ agreement, thereby discharging any prior agreement, the parol evidence machinery is activated




· judge must determine whether the content of the evidence of prior agreements will be considered as part of the overall agreement

· question to be considered is whether the written agreement in the middle (the principle agreement) was intended by the parties to be the final and complete expression of their agreement:

· YES – total or complete integration (ignore everything prior identified by the arrow)

· NO – take the prior stuff into consideration and admit it into evidence

· If there is total or complete integration, then we admit no other evidence

· If there is partial integration, the court will admit additional terms that are not inconsistent with the principle agreement



b. Application of the Rule

1.  Vary, Add To, Contradict

- when the parties to a contract embody their agreement in writing and intend the writing to be the final expression of their agreement, the terms of the writing may not be varied or contradicted by evidence of any prior written or oral agreement in the absence of fraud, duress, or mutual mistake

2.  Integrated

- whether a binding agreement is completely integrated or partially integrated, it supercedes inconsistent terms of prior agreements.  To apply this rule, the court must make preliminary determinations that there is an integrated agreement and that it is inconsistent with the term in question

3.  Integration Tests

a. Appearance Test – the judge simply examines the writing and, from its appearance alone, determines that it is complete.
b. Separate Consideration Test – if the extrinsic agreement is one that has been made for a separate consideration, evidence if that agreement is admissible
c. Natural Omission Test – if the extrinsic agreement is one that might naturally and normally be made as a separate agreement by parties situated as were the parties to this contract and, therefore, not be included in the writing, the evidence is admissible (the converse of this test might be called the natural inclusion test)
d. Certain Inclusion Test – unless the extrinsic agreement was such that it would certainly have been made included in the writing, the evidence is admissible 
e. Writing Omission Test – if the extrinsic matter is mentioned, covered, or dealt with in the writing, presumably the writing was meant to represent all of the transaction on that element; if not, the evidence is admissible
4.  Rule of Substantive Law

- even if a party failed at trial to object to the admission of evidence violating the parol evidence rule, such evidence would not be operative on appeal

- a federal court would apply the state parol evidence rule because it is a substantive rule of law and not a rule of evidence

5.  Full and Partial Integration

- if the parties intend their writing to be the final, complete and exclusive statement of their agreement, the writing is said to be ‘fully integrated’ or ‘completely integrated’ or, in the language of the UCC § 2-202, ‘complete and exclusive’ as well as ‘final’.

- if however, the parties intend their writing to be final with respect to one or more matters mentioned therein, but did not intend their writing to be complete and exclusive, the writing is said to be ‘partially integrated’ or ‘final’ as to the matters mentioned in the writing

6.  Prior v. Contemporaneous

- the parol evidence rule is typically stated as barring evidence of prior or contemporaneous agreements made prior to the writing if the parties  intended that writing to be final with respect to the extrinsic matter or complete

- merger/acquisition clause (aka. Zipper clause): this agreement contains the whole agreement between the seller and buyer and there are no other terms, obligations, covenants, representations, statements or conditions, oral or otherwise, of any kind whatsoever

· such a clause is likely to conclude the issue whether the agreement is completely integrated

· there is authority for refusing to accord such a clause conclusive effect

· the purpose of a merger clause is to conclude whether the agreement is completely integrated 

· the point of a merger clause is to avoid the parol evidence rule (to preclude a party from saying later on that it wasn’t the final agreement

· Tests to determine total or complete agreement:

1. whether the writing embodies the whole or only a part of the transaction depends on the completeness of the writing (the writing is the sole criteria of its own completeness

2. whether the evidence outside the writing varies or contradicts the terms of the writing

3. Restatement § 216

· If a written agreement is silent on a matter, the court may allow evidence regarding prior oral/written agreements regarding that matter

c. The UCC Parol Evidence Rule – Trade Usage, Prior Dealings (UCC § 2-202)
· Uniform Commercial Code restates the well established rule that evidence of usage of trade and course of dealing should be excluded whenever it cannot be reasonably construed as consistent with the terms of the contract

· the test of admissibility is not whether the contract appears on its face to be complete in every detail, but whether the proffered evidence of course of dealing and trade usage reasonably can be construed as consistent with the express terms of the agreement

· Before allowing damages, a court must first determine whether the buyer has in fact defaulted. It must do this by supplementing and explaining the agreement with evidence of trade usage and course of dealing that is consistent with the contract's express terms

· hierarchy established by the UCC is as follows:

- course of performance is the latest manifestation of what the parties themselves believed their agreement to mean

- course of dealing is a specific manifestation of intention between the parties as contrasted with a general manifestation of intention which affects all parties in the trade 


· the UCC first directs courts to make every effort to reconcile any inconsistencies – when that becomes impossible, the express terms will prevail

· the express terms must be viewed as the best evidence of the intention of the parties, with the other three sources following in the hierarchy commanded by the UCC

· though § 2-208 (2) indicates that express terms shall control the other sources, § 2-208 (3) allows course of performance evidence to operate as a waiver or modification of any term inconsistent with such course of performance

· while § 2-208 (2) presents a hierarchy of express terms prevailing over the course of performance, § 2-208 (3) contradicts this hierarchal directive

· course of performance as a modification is not an interpretation device – the express terms of the agreement still control the question of meaning

· UCC § 2-202 – even if there is total integration, course of performance, course of dealing and trade usage will be admitted to further explain the contract

· Merger clauses will not change this fact under the UCC

· There was no provision dealing with exclusivity in any of the writings in this case

· § 2-202 will allow consistent and additional terms to be added if there is partial integration (termed “   “ in the UCC)

· if there is total integration (termed “complete and exclusive statement” in the UCC), consistent and additional terms will not be added, but course of performance, course of dealing, and trade usage will still be admitted into evidence

· trade usage is generally what happens in the industry (given the least weight)

· course of dealing is what the parties have done historically together (given medium weight)

· course of performance is what the parties have done most recently and what is under dispute (given the most weight)

· § 2-208 (see p. 970 in text book) controls course of performance

d. CISG and the Parol Evidence Rule

· No parol evidence rule under the CISG
e. Reformation and the Parol Evidence Rule

· Hoffman v. Chapman - parol evidence was admissible in a suit for reformation and that a court of equity was to reform a written instrument to make it conform to the real intention of the parties when the evidence was so clear, strong and convincing as to leave no doubt that a mutual mistake was made in the instrument contrary to the agreement of the parties

· land contract is a contract for the sale of land the buyer does not have legal title to the property (seller has the title, buyer has equity)

· by converting land contract to a mortgage, the title shifts to the buyer and the seller becomes a lender to the mortgage

· when signing a mortgage, you are essentially granting a security notion to the land

· you are also signing a note which signifies your indebtedness to the landowner

· there was a mistake in the document regarding the payments

· the buyers raised the parol evidence rule b/c they didn’t want the evidence of their agreement to pay the interest to be introduced into evidence

· seller could argue around the parol evidence rule in this case by saying that there was not full integration

· if there is a mistake, there is an opportunity to argue that the parol evidence rule is not applicable

f. Condition Precedent, Fraud and the Parol Evidence Rule

· In order to prevail in an action for tortious fraud, a plaintiff must show that 

(1) a false representation was made;

(2) the falsity was known to the speaker or the misrepresentation was made with reckless indifference to its truth; 

(3) the misrepresentation was made for the purpose of defrauding the plaintiff; 

(4) the plaintiff relied on the misrepresentation, had a right to rely on it, and would not have done the thing from which the injury resulted if the misrepresentation had not been made; and

(5) the plaintiff suffered loss or injury by reason of the misrepresentation.

· The notion of conditional delivery has long been recognized in this State--that it is competent for a defendant to show by parol evidence that the instrument upon which he is sued was delivered to the plaintiff to be held upon a condition to be performed before the plaintiff's interest could attach

· Restatement § 217:  "[w]here the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition”

· the parol rule does not bar evidence of a condition precedent to the formation of the contract

· evidence of fraud or mistake is also admissible

· evidence of a condition precedent to formation need not be accompanied by evidence of fraud or mistake (a merger clause does not preclude the admissibility of such evidence)

· Jansen v. Herman – in every instance where the parol evidence rule is sought to be applied, however, a threshold question must be asked:  is the contract valid and operative?  If the contract was to be binding only upon performance of an agreed-upon condition precedent, then the contract goes into force only upon the performance of that condition

· Restatement § 217 – rejects the traditional rationale that there is no reason to apply the parol evidence rule where the question is whether any enforceable agreement exists

3. Subsequent Modifications – UCC § 2-209




· Under the UCC § 2-209(1), an agreement modifying a contract within this article needs no consideration to be binding

· There are often NOM clauses (No Oral Modification Clause) which requires that any modifications be done in writing

· When there is a non-merchant involved in a contract, they must sign separately to indicate that they are aware of and understand the NOM clause (§ 2-209(2))

· If there is a situation where there are two merchants and they change the contract without putting it in writing, this modification is inadmissible if there is a NOM clause

· If there is no NOM clause, then the oral modification would be admissible if the SOF requirements are met (§ 2-209(3)) – have to look at what is being modified to determine if writing is required (if writing is required within the SOF, the oral modification would not be enforceable)

· The seller in the above situation could argue that there was a waiver on the part of the buyer under § 2-209(4) – if the modification operates as a waiver, then subsections 2 and 3 don’t matter

· The buyer in this situation could argue under §2-209(5) that they retracted the waiver

4. Interpretation

· difference between interpretation and parol evidence rule:

· parol evidence is designed to bar evidence that would add to or vary the terms of the agreement

· interpretation is designed to explain the meaning of the terms that have been agreed to

a. Standards of Interpretation

b. Rules, Guides and Maxims

c. Meaning of the Parties

d. Vague or Equivocal Meanings

· vagueness may be remedied, at least sufficiently for judicial applications, by defining a term more precisely

· Restatement § 201:

· where the parties have attached the same meaning, the courts will apply that meaning

· If the parties have two different meanings and one of the parties has reason to know that the other party has a different idea of the meaning, the court should construe the meaning in favor of the other party

e. Latent Ambiguity

· Restatement 2nd § 20 (1981):  Effect of Misunderstanding:

1. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and

a) Neither party knows or has reason to know the meaning attached by the other, or

b) Each party knows or each party has reason to know the meaning attached by the other

2. The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

a) That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or

b) That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party

· Restatement 2nd § 201:  Whose Meaning Prevails:

1. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning

2. where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

b) that party had no reason to know of any different meaning attached by the other, and the other had no reason to know the meaning attached by the first party

3. Except as stated in this section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent

· Restatement § 20:

1. There is no manifestation of mutual assent if the parties attach materially different meanings and there is no reason for the parties to know of that difference

5. Mistake

a. Mutual Mistake 

- essential elements of fraud:

(1) That defendant made a representation relating to some material past or existing fact; 

(2) that the representation was false; 

(3) that when he made it, defendant knew that the representation was false, or made it recklessly, without any knowledge of its truth and as a positive assertion; 

(4) that defendant made the representation with intention that it should be acted upon by plaintiff; 

(5) that plaintiff reasonably relied upon the representation and acted upon it; and (6) that plaintiff thereby suffered injury."
- Generally speaking, however, in order to affect the binding force of a contract, the mistake must be of an existing or past fact which is material; it must be as to a fact which enters into and forms the basis of the contract, or in other words it must be of the essence of the agreement, the sine qua non, or, as is sometimes said, the efficient cause of the agreement, and must be such that it animates and controls the conduct of the parties

- In order for the remedy of rescission to be operable because of mistake of fact, there must be mutual mistake of fact. A unilateral mistake, unaccompanied by fraud, imposition, undue influence, or like oppressive circumstances, is not sufficient to avoid a contract or conveyance.

- statute of limitations in actions based on mistake is 3 years (limitation period begins to run from the time the mistake is discovered or should have been discovered)

- the party who assumes the risk of a mistake regarding certain facts may not seek to rescind a contract merely b/c the facts were not as he had hoped

- A party has assumed the risk of a mistake when 

(a) the risk is allocated to him by agreement of the parties, or 
(b) he is aware, at the time the contract is made that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 
(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

· mistake is a belief that is not in accord with the facts

· a mistake can occur at the time of formation, integration (final documentation) or performance 
· a mistake as to the integration may preclude the admission of evidence concerning part of the agreement or even reformation of the contract
· a mistake in formation, however, will permit the party to exercise a power of avoidance
· the mistake must be material or substantial (material effect on the agreed exchange – foundational to the contract – sine qua non or efficient cause)
· mistake must constitute a basic assumption on which the contract was made  - if the mistake is foundational or a basic assumption, if it has a material effect on the agreed exchange and, finally, if there is no basis for allocating the risk of mistake to the plaintiff, the plaintiff may exercise a power of avoidance
Elements of Mutual Mistake

· Mistake (basic assumption on which the contract is made)

· Done by both parties

· Must have a material effect on what each party does under the terms of the contract

· Risk Allocation – which party should have to bear the risk of the mistake –ways to know who should bear the risk:

· Explicitly stated within the terms of the contract

· Court decides

· One party goes ahead with the contract despite their knowledge of the mistake (they bear the risk)

b. Mistake in Offer

· A compromise settlement of a lawsuit is contractual in nature. 

· Therefore, to be valid and binding it requires a definite offer and acceptance. (objective theory of contract formation, under which an outward manifestation of assent is determinative, rather than a party's subjective intention)

· A unilateral mistake in entering a contract is not a basis for rescission unless there is ambiguity, fraud, misrepresentation, or where the contract may be rescinded without prejudice to the other party

· A duty to inquire may be imposed on the person receiving the offer when there are factors that reasonably raise a presumption of error. 

· An offeree "will not be permitted to snap up an offer that is too good to be true; no agreement based on such an offer can be enforced by the acceptor."

· the generally accepted principle that an offeree who knows or should know that the offeror is making a mistake may not snap up the offer suggests a duty to disclose

· courts are reluctant to impose such a duty to communicate in bargaining transactions where both parties have equal access to relevant information

· modern courts recognize that non-disclosure may have the same effect as an assertion not in accord with the fact (i.e. a misrepresentation as defined in the restatement 2nd § 159)

c. Mistake in Expression

d. Mistake of Subject Matter

· a mutual mistake is one common to both parties to the contract, each labouring under the same misconception

· knowledge by one party to a contract that the other is laboring under a mistake concerning the subject matter of the contract renders it voidable by the mistaken party

· relief should be denied where the mistaken party exercised no diligence whatever in ascertaining the readily accessible facts before he entered into a contract

e. Mistake of Identity

f. Unilateral Mistake – Release

Elements of Unilateral Mistake

· only one party is laboring under the mistake

· the mistake has to have a material effect

· there is still an issue of risk allocation

· court has to find that it would be unconscionable to continue the contract as a result of the mistake, or that the other party had knowledge of the mistake (UK)

g. Releases – Unknown Injuries

· Where there has been a mistake between the parties as to the subject matter of a contract, there has been no "meeting of the minds," and the contract is voidable at the election of the party adversely affected. 

· The mistake must be shared by both parties, and must relate to an essential element of the agreement. 

· See generally Restatement (Second) of Contracts § 152 (1975). 

· The mistake must involve a fact capable of ascertainment at the time the contract was entered into, and not a mere expectation or opinion about future events

· A contract will not be rescinded for mutual mistake where one party was aware at the time the contract was signed that he had limited knowledge as to essential facts, but nonetheless assumed the risk that circumstances would prove to be other than as expected.

· Factors which should be considered on this issue include:

· the language of the agreement; 

· the circumstances of its negotiation and execution, including the legal representation of the parties; 

· the seriousness of the unknown injury; and 

· the consideration paid to the plaintiff for the release of the defendants' liability. 

· The inquiry should include a consideration as to whether the plaintiff suffers from an unknown injury which is so serious as to indicate clearly that, if it had been known, the release would not have been signed

· if the language of the release explicitly discharges liability for known and unknown injuries, some courts will refuse to permit a release agreement to be avoided or rescinded

· other courts are not persuaded by even clear language in printed forms

· Restatement 2nd § 152: Basic Assumption Test circumstances:

· Fair amount required to compensate claimant for known injuries

· Probability that the other party would be liable on such a claim

· Amount actually received by claimant under the release

· Relationship between known and unknown injuries

· just because there are different kinds of knowledge doesn’t necessarily mean that there is going to be a mistake automatically

h. Unilateral Mistake – Clerical Error

· That equity will rescind a contract upon a unilateral mistake is a generally accepted principle. 

· As it is said: "Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake ... and (a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or (b) the other party had reason to know of the mistake or his fault caused the mistake."

· a contractor may be relieved from a unilateral mistake in his bid by rescission under the proper circumstances. 

· The prerequisites for obtaining such relief are: 

· the mistake is of such consequence that enforcement would be unconscionable; 

· the mistake must relate to the substance of the consideration; 

· the mistake must have occurred regardless of the exercise of ordinary care; 

· it must be possible to place the other party in status quo. 

· It is also generally required that the bidder give prompt notification of the mistake and his intention to withdraw. 

· Relief in equity may be granted even in cases of negligence by the complainant if it appears that the other party has not been prejudiced thereby

· merely viewing the amount of the mistake as a percentage of the bid is insufficient

· an error in the computation of the bid may be material (representing a substantial % of the total bid) and yet requiring compliance with that bid may not be unconscionable

· there was a mistake in the bid process – have to look to whether it is material, who the risk should be allocated to, whether it would be unconscionable to enforce the contract, and whether there was any knowledge involved

i. Mistake of Value

· reasons for rescinding a sale and revesting the title in the vendor so that he may maintain an action at law for the recovery of the possession against his vendee are: 

· that the vendee was guilty of some fraud in procuring a sale to be made to him; 
· that there was a mistake made by the vendor in delivering an article which was not the article sold,--a mistake in fact as to the identity of the thing sold with the thing delivered upon the sale.
· if there is a difference or misapprehension as to the substance of the thing bargained for; if the thing actually delivered or received is different in substance from the thing bargained for, and intended to be sold – then there is no contract; but if the only difference is in some quality or accident, even though the mistake may have been the actuating motive to the purchaser or seller, or both, yet the contract remains binding

· UCC § 2-313(1)(a):  any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise

j. Mistake in Transmission
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