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§1 Personal Jurisdiction

The court must have the power to render a judgement over an individual.

1) 
Presence--The court always has jurisdiction over a person when they are in the state, and served in the state. Burnham Likewise, a court always has jurisdiction over a person who is Domiciled in that state. pg.103 Minimum Contacts are substitutie for prescence. 

2)
Consent- Carnival Cruise Lines a party may consent to jurisdiction of a forum through contract this is known as a Forum Selection Clause. Washington Equipment a party may exchange the benefit of working in the forum in for consent to be governed by court of that state. Consent is closely related “purposeful availment” that is to say that when one has availed themselves to the benefits of a state they have also consented to its jurisdiction. 

3)
Notice-Must be reasonably calculated Mullane to reach the party being served. It is codified in FRCP 4. Personal Service, Attachment of property and notice by publication are all varying types of notice.  

There are two types of Jurisdiction 

A) General-Where one can be sued for almost anything Burnham 
B) Specific-Where certain standards must be met before one can be hauled into court. 

( picks the forum, thus the burden of proof to prove jurisdiction lays with the (
§1.1 Constitutional & Statutory Authority Limiting Jurisdiction 

1. Full Faith & Credit—Shall be given in each State to the public acts, records, judicial proceedings and judgments of every other State. Only when the court rendering judgement had jurisdiction over the parties at the time the judgement was rendered. 
2. Due Process Clause—Proceedings in a court of justice to determine personal rights and obligations of parties over whom that court has no jurisdiction does not constitute Due Process. 

3. §1331 and 1332 U.S.C.-both sections limit what types of claims and who can be brought before federal courts.

§1.2 Ways to Challenge Jurisdiction 

If a ( challenges jurisdiction then they must make that their first argument or the jurisdiction defense is waived.

If one challenges jurisdiction but loses they must wait for a final judgement before they appeal. 

Filing any another motion, besides a 12(b)(2) motion, may be considered waiver of jurisdiction. 
1. Special Appearance—( goes to the court to only argue the jurisdiction question. 

2. Default—Do nothing the ( does not appear in court. And then attack the judgement, based on jurisdiction, when the ( tries to enforce it. However if the ( loses the on the Jurisdiction defense in the second proceeding then they cannot raise any defenses on the merits. This is known as a Collateral Attack. (( v. ( switch)

3. File FRCP 12(b)(2)-a pre-answer motion to dismiss based on jurisdiction. Either way the ( must raise the jurisdiction argument promptly. Pg92. 

4. In the Answer-A ( may challenge jurisdiction in the answer to the complaint 

§1.2 Types of Jurisdiction 

1. In rem—Over the property, standard set forth in Shaffer v. Heitner which is the same test for in personam, from International Shoe, that is: “Fair Play and substantial justice”. The property which is the basis for the courts jurisdiction must related to the claim. Which was not the case Shaffer 
2. Quasi In Rem-Where a party seizes the property in order to exercise jurisdiction over that person even though the property is not the subject of the dispute. But the property is subject to liability from judgement. 

3. In Personam-Over the person. 

A. Personal Service-Must be made in the state or utilizing Long-Arm Statue 

B. Consent-to general jurisdiction requires some knowing and voluntary act. Washington Equipment Manufacturing Co. 

1. If PJ is not raised as the first the argument, then it is consented to 

2. One may consent by appointing an agent pursuant to a statue. 

§1.3 Minimum Contacts International Shoe and its progeny 
Sufficient Minimum Contacts be used to replace presence. For both individuals and corporations

We use the minimum contacts balancing test only for specific jurisdiction Federal Courts always have general jurisdiction over corporations that are present in the state. SEE §2 

1. Minimum Contacts- That do not offend ‘traditional notion of fair play and substantial justice’ International Shoe. Typically described as ‘reasonable’ or ‘fair’. In Ashai the court highlighted burdens that court should look to determine what is fair:

1. Burden of Defendant

2. Interest of the Forum State 

3. Plaintiff’s interest in obtaining relief

4. Interstate judicial system most efficient resolution of controversies.

5. Efficient Resolutions of controversies   

Ingredients of Minimum Contact: A Balancing Test Increased Inquiry may strengthen contact. Alternatively weak contacts may defeat PJ even if MC exist
The minimum contacts must give rise to the claim in dispute

A. Continuous and Systematic-- Volume and Nature of the contacts. The contact must be substantial. The contact cannot be isolated occurrence. International Shoe UNDER THIS PRONG THE COURTS HAVE GENERAL JURISDICATION. 
B. Benefits Received- A party may have received some benefits from the forum state. World-Wide Volkswagen and International Shoe
C. Purposeful Availment & Fair Warning-itself to the privilege of conducting activities within the forum sate” then it has clear notice that it is subject to suit in that state. Minimum Contacts must come about by an action by the ( purposely directed to the forum state. Ashai.  When a party deliberately reaches out beyond its forum state then they ‘purposely availed’ themselves to the court of state where they reached. Burger King, Hanson, McGee.
D. ‘Stream of commerce’-“A consumers unilateral act of brining the defendants product into the forum State is insufficient constitutional basis for personal jurisdiction.” World Wide Volkswagen ,Ashai 
E. Foreseeablity-A ( delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state. World-Wide Volkswagen. If a party could reasonably anticipate being brought into that forum MC exist. Burger King. Furthermore, when a party has a long relationship with another party they know that they may wind up in court in another state Burger King. However, forseeability is not sufficient, alone to grant jurisdiction.

F. States Interest- in resolving the matter-Justice Breenan’s dissent in World Wide Volkswagen corp.  

G. “An estimate of inconvenience” which would result to the corporation from trial away from its home is relevant to this connection International Shoe. 
Remember once Minimum Contacts have been shown we must ask whether they comport with ‘fair play and substantial justice’

2. Purposes of Minimum contacts 

A. Fair Play and Substantial Justice

B. Fair Warning-that activities in the forum state may lead to Personal Jurisdiction. A protection against distant or inconvenient forums (Fairness)

C. Limitation on state sovereignty in federal system (Federalism) 

§1.4 Notice & Consent 

Notice must be ‘reasonably calculated’ to notify the ( of the suit. Under all the circumstances to apprise interested parties of the pendency of the action and afford them the opportunity to present their objections. Mullane

Notice  must be more than a mere gesture. 

Under International shoe notice must comport to the same test as specific jurisdiction. That is “fair play and substantial justice” 

Fuentes-The notice must be made before the taking the a right or property

Constructive Service-(by newspaper)—When addresses are unknown. When the proceeding is “In Rem” Also it is constitutional when others will represent the absent parties interest. 

Forum Selection Clauses-Carnival Cruise Lines-which designates the jurisdiction of any disputes which may arise out of the transacting at hand is subject to reasonable and good faith test. The court should consider:

1. The parties special interest in limiting the forum where it could be subject to suit

2. The clause could spare litigant the confusion of deciding the forum 

3. The benefit of the forum selection clause, is passed on to the parties (consumers) 

In analyzing forum selection clauses the court should also to take into account the public policy considerations Justice Stevens dissent. 

§1.5 Long Arm Statues 

A court may exercise jurisdiction over a defendant only when the state or federal government authorizes it to do so. The authorization must be constitutional as applied to the case in question. ONLY APPLIED WHEN ACTION OCCURRED IN THE STATE AND THE ( IS A NON-RESIDENT. 

1. Gibbons v. Brown. Two Prong Test 

A. Must allege facts sufficient to bring ( within coverage to states long arm statue 

B. Also must exercise personal jurisdiction must be constitutionally permissible pursuant to above rules. (Minimum contacts, etc.) 

In order for the non-resident ( to be brought into state court via a long arm statue the ( must be involved in a “substantial and not isolated occurrence” in the state. Simply going to a forum to bring or defend a suit does not subject an individual to that states Long-Arm Statue. Gibbons 
§1.6 Venue & Forum Non-Conveniens 

Venue flows solely from statutory authority 28 U.S.C. §1391. Venue is the appropriate court within a particular district. The courts generally try to place suits in areas connected to either of the parties or to the events that gave rise to the action. 

Dee-K-§1391 overrides any special statutory assignment of venue. 

The burden of proof for venue falls on the person seeking to invoke the court (()

Forum Non Conveniens & Transfer 28 U.S.C. §1404-- addresses circumstances where the court has power to hear a case but in the interest of justice or efficiency they decline to hear the case. It discusses venue for two types of (’s American and Foreign 

Forum Non Conveniens

Piper v. Reyno-

1) Establishes oppressiveness and vexation to the ( out of proportion to the ( convience. 

2) When a certain forum is not appropriate because of considerations affecting legal efficiency (Ex. When foreign law is no real remedy) 

Transfer 

Gives the federal courts the ability to move cases within the federal system without the necessity for dismissal and refiling, which would be necessary under FNC. 

§2 Diversity and Alienage Jurisdiction

Article III of the U.S. Constitution authorizes Federal court jurisdiction for suits between citizens from different states

The statutory authorization is 28 U.S.C. § 1332

A. Between citizens of different states 

B. The matter in controversy exceeds $75,000 

C. Alienage Jurisdiction, between citizens of a state and citizens or subjects of a foreign state. 

Prevents bias of a ( having to come into a foreign state to have to defend himself. Furthermore, it works for the convience. of the (. 

§ 2.1 Determination of Diversity 

1. Requirement of Complete Diversity—no ( plaintiff can be a citizen of the same state 

     as any (. Either side of the V must be from   

     different states. Mas v. Perry 
2. Each party must be a citizen of a state or a foreign country—Dred Scott cannot sue in 

     Federal Court because he is not a citizen.

Saadeh v. Farouki   

3. Domicile determines individuals citizenship. Gordon v. Steele 
A. An individual is deemed to be a citizen where he or she is domiciled, The one 

“place where he has his true, fixed, and permanent home and principal establishment, and which to which he has the intention of returning whenever he is absent therefrom”. 

B. The court looks to the individuals domicile at the time the suit was filed. If the individual moves during the proceedings that does not destroy diversity. Furthermore, if the parties were not diverse when the claim arose (actions took place) that does not matter either. The parties must only be diverse at the time the suit was filed.  

C. An individual may have many residences but only one domicile. 

D. The question of domicile is one of intent—Relevant evidence of intent may include, place of employment, voting or automobile registration, location or real or personal property, membership in church or other association. 

4. Corporations Citizenship 

1. A corporation is a citizen both of any state where it is incorporated and of the state where it has its principal place of business. 

2. A corporation cannot be sued under diversity if any of the opposing parties are from the same state where it is incorporated or where it has its principle place of business. 
Continued on Next Page

A. Principle place of business. 

1. Nerve center-the primary place where corporate policy is formulated. Where the location of the central corporate headquarters is strong evidence of the “nerve center” 

2. Alternative approach is to focus on the location of the corporations assets, where its principle service or sales activities are located. 

Most courts use a commonsense approach in order to determine where the most corporate activity occurs. 

Special Exception for Insurance Companies 

An insurance company is a citizen where its principle place of business is and where it is incorporated. In addition to where “State of which the insured is a citizen” 

No Diversity For Domestic Relations or Probate Cases 

Diversity cannot exist for:

1. Domestic Relations-Divorce, Alimony,

2.  Child Custody and probate matters. 

There is a long standing tradition of reserving domestic-relations matter to the states

Partnerships 

Each partners citizenship must be taken into account. Thus, if a partner and lives in the same state as an opposing party then diversity is destroyed. 

§2.2 Burden of Proof 

1. The party seeking to invoke federal court jurisdiction must allege its existence and, if there is a dispute, that party has the burden of proof.

2. Diversity is determined at the time the action is filed; neither citizenship when the cause of action arose nor citizenship at the time of judgment matter. Mas v. Perry
3. In order for a ( to remove a case from state to federal court diversity must exist both at the time the complaint is filed and the time the removal petition is filed. 

§2.3 The Determination of the Amount in Controversy 

“Not so high as to convert the Federal Courts into courts of big business nor so low as to fritter away their time in the trial of petty controversies” 

1. In order for a case to be dismissed because of the amount in controversy there must be a legal certainty the ( cannot recover in excess of  $75,000. 

2. If there is a statutory or contractual provision allowing a prevailing ( to recover attorney’s fees this possible recovery may be calculated into the jurisdictional amount.

3. For cases that involve injunction or declaratory relief the amount in controversy is measured by the value of the object of the litigation. 

A. IT is usually measured by the ‘harm the ( will incur w/o court relief. 

Continued on next page 

4. A single ( may aggregate all the claims he has against a single ( even if those claims arise out of separate transactions. Likewise, a party can aggregate separate claims that arise out of the same transaction.  However, when there are multiple plaintiffs each must allege a claim that is in excess of the amount in controversy. 

§2.4 Choice of Law in Diversity Cases 

 Erie Railroad v. Tompkins- Overruled Swift v. Tyson and declared that there is no federal common law. In the opinion Justice Brandies gave three reasons for overturning Swift 

1. Its not the law—A federal common law is not pursuant to the Judiciary Act of 1789

2. It encouraged forum shopping- citizens and non-citizens not only had two different courts to settle their disputes but they also could chose between two different laws. 

3. Federal common law gave the federal courts the authority to make law which, is expressly reserved for congress pursuant to the constitution. 

Under Erie the federal court must apply states common law and federal procedural rules. 

Two questions have arose from Erie: 

1. How to distinguish federal common law from procedure? 

2. How should a federal court determine States common law? 

§3Erie Test Summarized

A federal court sitting in Diversity must apply substantive state law and federal procedural law.

ERIE-Descion ensues that in all cases where a federal court is excersing jurisdiction based on diversity the outcome should be substantially the same as if the case was determined in state court. In the State where the Federal Court Sits 

BYRD-Courts should be aware of other consideration in determining whether state courts law:

1) The states Interest in the suit 

2) Federal Interest in the suit . 

These two factors can be used to minimize the outcome determinative test. Federal courts should keep in the goals of Erie. 

HANNA-When the FRCP address the issue they must be used, FRCP trump state law 
Continued on Next Page

The Analysis

1. If both federal and state procedural rules can be applied then both are to be applied. 

2. If the state and federal laws are inconsistent then the following questions must be asked:

A. Is there a valid federal rule or procedure on point? 

If so, then the federal law must be applied even if there is a conflicting state law. END

B. If there is no Federal law on point, then is the state law in question likely to determine the outcome of the suit? 

If the State law is not outcome determinative then the Fed law is used. 

In the reverse: If the state law in question is likely to determine the outcome of the case then, the state law should be applied. END

C. Is there an overriding federal interest, justifying the application of federal law? Ex. 7th Amendment 

If the state law is outcome determinative and there are no countervailing federal interest then state law controls. 

In applying this test the courts are to be guided by the twin aims of Erie: 

1. Inequitable administration of justice 

2. Forum Shopping. Hanna 
§3.1 A Valid Federal law 

When there is a federal statue the only question is whether that statue is on point and whether the statue represents a valid exercise of Congress’ authority under the constitution. 

1. The Federal Rules of civil procedure and the Federal Rules of Appellate procedure are to be applied by the federal court, even if there is a conflicting state requirement and even if the application of the Federal Rule might determine the outcome of the case. Hanna v. Plumer. 

2.  The Federal Rule to be applied must not “abridge, modify or enlarge a substantive right” pursuant to the Rules Enabling Act. 

§3.2Outcome Determinative Test 

When there is no Federal Rule or Law on point we move to the outcome determinative test; Is the application of state law likely to be determinative of the outcome of the lawsuit? If it is then we must use that state law. 

This test is derived from Guaranty Trust v. York. 

1. The difficulty with this test is that virtually every rule can determine the outcome of a case. 

2. The statue of limitations, the burdens of proof are both outcome determinative thus the state law concerning these issues must be used. 

§3.3An Overriding Federal Interest

If the state law is outcome determinative, then we must ask; is there an overriding federal interest justifying application even though the state law is outcome determinative. Byrd v. Blue Ridge Rural Electric Cooperative, Inc. 

In Byrd the issue was whether a person had a right to a jury trial in a diversity case in federal court. Although the use of a jury trial could be outcome determinative (thus forcing the Federal court to apply state law) the supreme court declared that there were other considerations. Namely, an overriding federal interest. 

In that case the federal interest was compliance with the Seventh Amendment assurance of a jury trial in civil cases. 

§3.4Determining State Law 

A states highest court is the authorative interpreter of a state’s law. Thus, if that court has a decision on point, federal court must apply because Erie holds that federal courts are to apply state common law. 

When a States court has never considered a question:

1. Federal court must apply what they find to be the state law after giving proper regard to relevant rulings of other courts. 

2. Although, the Federal courts are not bound to state lower courts decsions. When the federal court believes that the states highest court would not apply them. 

3. The federal court may consider all available material in deciding, what law would be followed by a state.  

Certification-where the federal courts asks the state supreme court for an answer to a question about state law. However, states must have certification procedure. 

§4 Supplemental Jurisdiction

A ( with a federal claim might also have a state law claim arising out of the same facts. 

1. Judicial Economy is served by supplemental Jurisdiction (Splitting cases increases costs, wastes social resources)

2. Inconsistent verdicts from different courts. Decreases the public faith in court systems. 

The authority for supplemental jurisdiction arises from Article III of the constitution. There was no statutory Authority for Supplemental Jurisdiction until 1990 when 28 U.S.C. §1367 was codified. Supplemental jurisdiction is encouraged because of judicial economy, convience, prevents confusion and fairness to litigant considerations. 

United Mine Workers v. Gibbs ​–State claims are appropriate for Federal court jurisdiction if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law, The state and federal issues must arise from the common nucleus of operative fact. 

However, needless decisions of state law should be avoided as a matter of comity and justice between the parties. 

§4.1 Ancillary & Pendent Jurisdiction

Ancillary- additional claims
Pendent-Additional PARTIES

Common nucleus of operative facts-from the same transaction or occurrence, even though there is no other basis for federal jurisdiction 

1. In Gibbs, the court declared a two part test:

A. The federal claim is properly laid before the court 

B. The state law claim arises out of the common nucleus of operative fact. 

§4.2 The Statue: 28 U.S.C. §1367

1. Supplemental Jurisdiction is Mandatory 

2. The statue is designed to preserve complete diversity 

3. Joined parties cannot claim supplemental jurisdiction. Owen Equipment & Erection Co. v. Kroger
§4.3 Exceptions to the Statue  

The districts may decline to exercise supplemental jurisdiction when: 

1. The claim raises a novel or complex issue of state law 

2. the claim substantially predominates over the claim or claims over which the district court has original jurisdiction. 

3. The district court has dismissed all claims over which it has original jurisdiction

4. In exceptional circumstances, where there are other compelling reasons for declining jurisdiction. 

When the federal claims are dismissed at an early stage in the proceedings, the federal court may decline to adjudicate the remaining state claims. Likewise the federal court may decline to exercise federal jurisdiction if the state claim predominates. 

§4.4 The Tolling Provision

When a federal court dismisses a claim, the statue of limitations will be deemed tolled during the time the action was pending in federal court and “For a period of 30 days after it is dismissed unless State law provides for a longer tolling provision” 

§5 Removal Jurisdiction

28 U.S.C §1441 How a ( gets to Federal Court

§5.1 Statutory Authorization 

Article III of the constitution is silent, but every since the judiciary act of 1789 removal jurisdiction has been allowed. The statutory authority arises from 28 U.S.C.  §1441 of the FRCP Piper v. Reyno 

1. ( may remove a case from state to federal court if the ( could have originally brought the action in Federal court. 

A. However if a ( just has a federal law defense as part of their answer then the case cannot be removed. Motley  Because at that point, the case could not have been originally filled in Federal court. (The well pleaded complaint rule requires that the federal question be on the face of the compliant)

B. No provision permits removal of a case, properly laid, before a federal court to a state court. 

§5.2 Limits on Removal in Diversity Cases
1. Removal of a diversity case from a state to federal court is not permitted if any of the defendants are residents of the state where the action is filed. 

2. Removal is only permitted if the state court properly had original jurisdiction of the case. 

§5.3 Procedures for Removal 

1. A notice of removal must filed in the federal district court in which the state court action is pending. 

2. The notice of removal must set forth the facts supporting the existence of federal jurisdiction. 

3. The notice must be accompanied by all the pleadings and orders filed in state court 

4. A ( must file the notice of removal within 30 days after being served with the plaintiffs complaint ( If a pleading or a motion make removal possible, the notice of removal must filed 30 days from receipt of that order) 

§5.4 How plaintiff’s prevent removal 

1. By ensuring there are no federal questions in a complaint

2. Once removed the ( can dismiss the part of the complaint that effectuated removal (only for federal claims, a party will not get away with lowering the amount a diversity action)

3. Also §5.2.2 above 
§6 Federal Question Jurisdiction

Article III of the Constitution states that the judicial power of the United States “shall extend to all Cases, in Law and Equity , arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made , under their Authority” 

The statutory provision is codified in 28 U.S.C.§1331 which provides; the district court shall have original jurisdiction of all civil actions arising under the constitution, law or treaties of the United States. 

§6.1The Meaning of “Arising Under” 

1. The Well Pleaded Complaint Rule-Louisville & Nashville Railroad v. Motley.-A plaintiff cannot file suit in Federal court in anticipation of a Federal defense nor can defendant remove to Federal court on the strength of a federal defense. It must be clear on the face of the ( complaint that there is a Federal Question. 
§7 Financing Litigation

1. The American Rule opposed to the English Rule pg. 341
A. The American Rule-a winning litigant has to subtract from any damages the amount charged by his lawyer and is to that extent mad less than whole

In the American court system costs do not consist of Lawyers fees

See exception to the American Rule @ §7.1.3and 4

B. The English Rule—The losing party pays both its own fees and those of the other side.

2. Insurance and the contingent fee pg343
Liability insurance (mandatory  in some states) requires the insurance company to provide a defense. 

3. The hourly wage-currently it is $125

4. Task Based Wages-common for wills and divorce 

5. The Contingent Fee pg 344
The lawyer typically agrees to provide legal representation, with the fee to be paid from the proceeds of any settlement or recovery. 

20% if settlement is reached before filing suit

25% if suit is filed but no further acts are taken 

33% if the case goes to trial 

50% if the case goes to appeal

Thus No recovery means no fee

6. Charity Legal Aid 

1. Volunteer Lawyers-some bar associations make it mandatory 

2. Ethnic or Religious Groups with an agenda for social change 

3. Tax dollars-Known as Legal Aid. Evans v. Jeff  

§7.1 Fee Shifting to Fee spreading pg351

1. Common Fund- When a ( brings a suit that benefits himself and others similarly situated. His attorney’s fees can come from a fund that his efforts created. This is a judicially created doctrine from Trustees v. Greenough
2. Contract-One may put a clause in the contracts which states that if a suit develops out of the contract the loser will pay the winners fees. However this would be subject to a reasonableness test. 

3. Common Law-The exception to the American Rule-Where one side has brought a claim that was groundless, known as malicious prosecution, then they must pay the adverse parties attorney’s fees this was made by common law in Chambers v. NASCO, Inc. The losing party must pay the other sides lawyer. 

4.  Statue-Legislatures have made some rules that shift fees for certain claims, also an exception to the American Rule, 

Such statues authorize courts to award fees to parties :in any which has resulted in the enforcement of an important right affecting the public interest” ex. mine safety, truth in lending, endangered species. One notable Example is the Civil rights Attorney’s Fees Awards Act of 1976 in Evans v. Jeff. 


A settlement that waives attorney’s fees which are required by a statue may be enforceable if it passes a reasonable test. The court can in its discretion decide whether to waive the attorneys fees or implement them Evans v. Jeff pg358 
Fee Shifting is usually only available for (’s It is only available to (’s when the claim is ‘frivolous or groundless.     

§7.2 Fee Shifting and Litigation 

The winning party in a lawsuit gets not only the damage or injunctive relief that

they have sought they also get costs(consisting of: court costs, fees of the clerk, marshal, court reporter, photocopying fees, witness fees, and printing bills) to that extent the loser is penalized for litigating what turned to be a losing case. Pursuant to FRCP 54(D)(1) and 28 U.S.C. §1920

Rule 68-Alters this scheme by permitting defendant to make formal settlement offers and creating incentives for plaintiff’s to accept them. 

The rule provides that if a (makes a Rule 68 offer and plaintiff rejects the offer and then recovers less than the offered amount  

1) ( may not collect his own costs incurred after the offer 

2) ( must pay ( costs incurred after the offer. 

§ 8 Remedies

The fundamental principle of damages is to restore the injured party, as nearly as possible, to the position he would have been had it not been for the wrong of the other party. 

Hatathley 

Damages for Pain & Suffering must be measured on an individual basis 

( have duty to cover & mitigate damages, to the extent a reasonably person would. 

Damages must be supported by evidence. Courts will value the goods on the general open market. Damages must be proved with some precision.

28U.S.C. §1961

§8.1  Liquidated, Statutory & Punitive Damages

1. Contractual-Liquidated damages- parties agree to the price of the harm before the harm occurs. 

Constraints on Contractual 

A. They are only permissible if the damages are difficult to calculate. 

B. They must be reasonable 

2. Statutory-Where a statue sets the price of damages. Ex. copyright statue

3. Punintative- Aim entirely at punishment In this case we can look to a parties net worth. Usually for a court to order punitive damages male is must be involved. 

Honda 

There must be some procedural safeguard limiting the size of punitive damages for jury awards (Besides ordering a new trial)

In most states appellate courts can review Jury verdicts for punitive damages. 

BMW 

Only when an award of punitive damages can be fairly categorized as “Grossly excessive”  

Does it enter the zone of arbitrariness that violates Due Process.

Due Process dictates that a person receive fair notice not only of conduct that will subject him to punishment but also of the severity of the penalty a court may impose.  

§8.2 Equitable  Remedies

Courts may order a party to act or refrain from acting Ex. Ordering the racial integration of schools. This is known as ordering equitable relief. 

1. Courts of Equity-One may only get an Equitable Remedy when the Legal one is inadequate. Types of equitable relief the courts may grant: 

A. Injunctions-forcing a party to act or refrain. Injunctions are enforced by contempt proceeding where the court will either fine or put a party in jail until they comply. 

B. Constructive Trusts-Over funds a party has wrongly diverted. 

C. Rescission- Cancellation of a contract 

D. Reform-A contract to comport with the true intent of the parties.

E. Accounting-So that a party may calculate how much is actually owed. 

F. Quiet title-In order to remove clouds from a title. 

2. Legal Remedies-At common law, opposed to equitable remedies 

A. Money Damages.

B. Replevin-Taking away someone’s party  

C. Ejectment-Forcing someone to vacate a land 

D. Writ of Mandamus-Order forcing a government official to act  

E. Habeas Corpus-Ordering a new trial for someone incarcerated. 

Sigma 

In determining whether permanent injunctive (equitable) relief is appropriate, involves a balancing of the interest of the parties who may be affected by the decision: 

The hardship on the ( if relief is denied opposed to the hardship to ( if it granted.  

There must be no legal remedy. 

§ 9 Provisional Remedies

Relief pending final adjudication of the dispute 

The risk is that the decision is based on incomplete evidence. The Authority for Temporary Restraining Orders and Preliminary Injunctions arises out of Rule 65 

§9.1 Common Law 

Inglis 

The Test that court applies in order to decide if a preliminary injunction should be granted, is balancing test:

1. ( will suffer irreparable harm 

2. ( will probably prevail on the merits 

3. ( will not be harmed more than the ( is helped by the preliminary injunction 

4. The injunction is in the public interest 

In this test ( can be exchanged for “the moving party” 

Continued on Next Page
The alternative balancing test is: 

1. Probability of success on the merits and irreparable harm or Sufficiently Serious Harm. 

2. Balance of hardships tips in favor of the moving party. There must exist sufficiently serious harm.  

Fuentes 

A party must have notice before the deprivation of property. Notice must be granted at a meaningful time and in a meaningful manner. 

The reason of this requirement is to protect use and possession of property from arbitrary encroachment. 

The Exception: Is when there is a valid government interest . 

A waiving of due process rights (by contract) must be voluntarily, intelligently and knowingly made. 

§ 10 Pleadings and Pre-answer Motions 

Are only about allegations. Pleadings are governed by Rule 8 and 9 of the Federal Rules Civil Procedure. 

§10.1 A legal Claim 

1. invokes some body (torts, contracts)

2. Relates a set of facts that fall under the umbrella of the body of law 

§10.2A Short Plain Statement

Bell V. Novick-All pleader needs is ‘short and plain statement of the claim showing that the pleader is entitled to relief’ If a party needs further information to prepare its defense it should do so under discovery. 

People ex rel. Department of Transportation v. Superior Court-Although the pleader

must allege facts constitution a cause of action. In order to give the defendant sufficient notice of the cause of action stated against so that he will be able to prepare his case. 

§10.5 Consistency In Pleading 

While rule 8 allows parties to be inconsistent in their pleading. But parties will have to make them consistent by the time of trial. 

§10.6 Common Law

People ex Rel. 

A complaint must contain whatever ultimate facts that are essential to state a cause of action under existing statues or case law. 

 The policy behind this rule: Fairness in pleading in order to give the ( sufficient notice of the cause of action stated against him so that he will be able to prepare his case. 

Continued on Next Page
Although beverity is the soul of the complaint. Often specific allegations need to be made.

Haddle 

A party must state a valid claim or risk a dismissal pursuant to FRCP 12(B)(6)

§10.7 Rule 12

Instead of answering a complaint a ( may instead make a pre-answer motion to dismiss for:

Pursuant to §B 

1) Lack of Subject Matter Jurisdiction

2) Lack of personal Jurisdiction 

3) Improper Venue 

4) Insufficiency of process 

5) Insufficiency of service of process 

6) Failure to state a claim on which relief can be granted 

7) Failure to join an indispensable party

Usually a court will give a party leave to amend or dismiss the action without prejudice. 

A party making a Rule 12 motion must consolidate all the rule 12 motions or they are waived.

With prejudice-cannot refile the claim 

Without prejudice-can amend the compliant and refile

§10.8 Disfavored Claims and the Heightened Pleading Standard Rule 9

Some claims require a heightened pleading standard that is they are to plead with specifity.

8) Fraud- a claim that alleges fraud needs to be plead with specifity 

Olsen-1) The complaint must detail the statements that contended to be fraudulent 2) Identify who made the statements 3) Where and when the statements were made 4) Why they were fraudulent. 

9) Civil Rights 

§1983 Claims 

Leatherman-An individual is not required to a heightened pleading standard when the he is suing a municipality who has a qualified immunity from suit because a qualified immunity arises in the defense. 

Gomez-Like Leathermen an individual does not have a heightened pleading standard in a §1983 claim because that claims arises in the defense. 

Leatherman held that a heightened pleading requirement cannot be imposed in a section 1983 claim against municipalities.  The court, however, expressly declined to address whether such a requirement would be appropriate in a case against government officials involving qualified immunity.  Gomez held that the issue of qualified immunity is an affirmative defense that does not need to be raised in the complaint.  

 

The problem is that the Supreme Court has also repeatedly held that the defense of qualified immunity should be resolved prior to discovery at the motion to dismiss stage.  The pleadings therefore needs to contain unusually specific facts from which the court can determine whether the defendant's conduct was "objectively reasonable" as a matter of law.  There are at least three different ways to achieve this result.  First, the court could adopt a heightened pleading requirement for more specific factual allegations in section 1983 cases against government officials (as the 9th Circuit has done).  Second, the court could require the plaintiff to file a reply to the answer containing the more specific factual allegations (as the Fifth Circuit has done).  Finally, I suggested in class that a Rule 12(e) motion for a more definite statement might be appropriate under these circumstances. 
§11 Ethical Limitations & Rule 11

Requires an attorney to stop, think and investigate before filing a complaint. The standard the court uses to determine whether an attorney has violated Rule 11 is one of ‘objectively unreasonable’. Sanctions for violating rule are discretionary. 

Furthermore, Rule 11 sanctions are meant to deter future misconduct. 

§11.1 Sanctions

Sanctions shall be reasonable and shall be levied in order to deter future misconduct. 

The court gives a reasonable standard in Religious Technology Center v. Gerbode that the can include attorney fees but they must be measured by a reasonable amount. 

Daniel J. Andoni
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