Professor Staszewski

Fall 2002


ADMINISTRATIVE LAW OUTLINE
Exam: all essay, two-three questions.  Open-book, notes and outline.  No other books or commercial outlines.  
A.  Legislature enacts statute delegating authority to an agency… potential issues might arise with the validity of the statute itself.  (Political control of agencies, separation of powers issues).  

1.  May be an unconstitutional delegation of standard-less authority, unless the statute contains a principle to guide the agency 

2.  May contain a legislative retention of lawmaking authority

3.  Appointment and removal issues raised by the statute itself

B.  Agency takes action to implement the statute.  What procedures must the agency follow?  Characterize the agency's action.  Is it formal or informal?  That depends on what the statute says.  Is it rulemaking or adjudication?  Procedural due process applies to adjudication but not rulemaking.  

1.  Agency action, procedures, and whether or not the agency complied with them:

a.  Informal adjudication, governed by statutory provision, regulatory provisions for procedures, and you might have procedural due process issues (more likely to arise here).  Liberty or property interest, what process is due under Matthews v. Eldridge. 

b.  Formal adjudication, 554-557 APA

c.  Formal rulemaking, 554-557 APA

d.  Hybrid rulemaking, statutory and regulatory procedures

e.  Informal rulemaking, 553 APA, rulemaking exemptions   

C.  Judicial Review: whether it is available at all… whether the plaintiff has standing and timing is appropriate (ripeness, exhaustion of administrative remedies), and scope of review (Chevron for questions of legal interpretation…)  

I.  Agencies: government units created to regulate an industry (like the SEC) or to address a specific problem (like the EPA).  About 74 federal agencies, 50 in MI.  Sometimes created during times of technological innovation or times of crisis.  

A.  Two kinds of agencies: independent and executive ("departments").  

1.  Independent agencies are headed by commissioners appointed by the executive with legislative approval.  Commissioners are removable only for cause and serve terms staggered with the term of the executive that appointed them.

2.  Executive agencies are headed by people appointed by the executive with legislative approval, but are removable at will by the executive.  

B.  "Constitutionally-suspect fourth branch of government."  Agencies have questionable constitutional status due to the Constitution determining three branches of government.  Agencies execute laws, write laws and adjudicate disputes on one matter. 

1.  Agencies are delegated rule-making authority (legislative) to develop rules that are binding.  CFR Code of Federal Regulations.  The scope of an agency's authority can be very broad.  

2.  Agencies also have investigative authority (executive).  

3.  They also prosecute violations of their rules (adjudication).  The agency is usually a party to the dispute it is adjudicating.  Both the prosecutor and the ALJ are agency employees.  The agency may fine someone for violating the act.  

4.  Agencies conduct research and publicity.  They also engage in licensing.  Agencies also can have rate-making or price-setting authority, but that is becoming less common.  Agencies provide advice to regulative agencies and enter into settlements.  

C.  Advantages to administrative agencies: expertise in technical matters that Congress doesn't know much about; efficient in that the agency focuses on one specific problem and does not have the checks and balances system; and flexibility in changing rules.   

D.  Disadvantages to administrative agencies: agencies can become pawns of the industries they are supposed to be regulating; inefficiency in too much regulation; unfairness in writing rules, enforcing them and adjudicating disputes; and accountability in that the employees are not elected.  

E.  Administrative law is the study of the procedural protections.  Limits on administrative authority, such as due process clauses.  Political controls on agencies.  Legislature can also not give the agencies any money during budget appropriations.  

1.  Judicial review in federal or state courts.  Review is deferential (clearly erroneous standard) or abuse of discretion, rather than de novo.    

2.  Administrative Procedure Acts (APAs): like FRCP for administrative agencies.  

F.  Problem 1.8, p. 16: Genetic Engineering Research and Products.  You can create an agency or give the authority to an existing agency that might have relevant expertise, you could do nothing (common law remedies), or Congress could regulate or the states could do something on their own.   

1.  Regulatory Approaches: 


a.  No regulation ( need an injury first for the plaintiffs to have standing for a judicial remedy.

b.  Detailed Congressional legislation ( political reasons against detailed legislation

c.  Delegation of authority to federal agency  ( what would be the scope of the authority?  New agency or old one?  No guarantee that the agency will exercise its discretion wisely.

d.  State or local regulation  ( narrow viewpoint, could hamper a national business.

2.  Government could delegate authority to agency to do research and development; rulemaking (with procedural safeguards); licensing; investigation and enforcement; adjudication

3.  Agency will offer the public to submit comments on proposed rules.  Agency must read them all and provide a response to the comments submitted.  Rulemaking process is open to judicial review for reasoned decision-making (hard look judicial review).

II.  The Constitutional Right to a Hearing


A.  Hearings and Welfare Termination: Due Process and Mass Justice.  

1.  Goldberg v. Kelly people were denied further aid from Aid to Families with Dependent Children (a need-based welfare program).  Plaintiffs claimed they were denied due process of law by the agency denying them their aid through the procedure where they were not afforded a right to present their case in person.  People got a letter in the mail that they were being denied and were giving an opportunity for review by a higher-level official in writing.  Benefits are then terminated.  Then there is a fair hearing presided over by an ALJ.  If the recipient wins, they get reimbursed for their benefits.  If he loses, he has an opportunity for judicial review in state or federal court.  Court decided that the benefits of a hearing before termination outweigh the administrative costs and that welfare entitlements are more like property rights than gratuity.   

2.  Statutory entitlement.  Hearing is designed to make sure that accurate decisions are made and the states are required to adopt objective criteria that entitle a person to the benefits.  These plaintiffs cannot afford to have a hearing after termination of their benefits because they could not afford to eat or live.  Government's interest is to conserve fiscal and administrative resources and to make sure that eligible recipients receive the benefits.  There must be notice, a pre-termination hearing to orally present your argument and evidence, cross-examination, ability to be represented by counsel (but not to have an appointed attorney), impartial decision maker with reasons and explanation.  The purpose of the extra procedural requirements is to make accurate decisions.  

3.  Due process requires that welfare recipients must be afforded an evidentiary hearing before termination of benefits.  

a.  The interest of eligible recipients in uninterrupted receipt of public assistance, coupled with the state's interest in accurate determinations, clearly outweighed the state's competing concerns regarding fiscal and administrative burdens.  

b.  due process promotes consistency, accuracy and accountability… decision-makers treating like people alike, makes sure the people Congress wanted to receive the benefits actually receive them.  

c.  States limited caseworker's discretion.  Additional procedures are costly and may drain resources from program and beneficiaries, but may improve the public's image of the program's legitimacy and improve accuracy. 


B.  Interests Protected by Due Process: Liberty and Property.

1.  Board of Regents v. Roth teacher signed contract for one year, and was let go after that year.  There were no reasons for this, and there was no hearing.  He had no tenure rights under Wisconsin state law.  

a.  No liberty interest: 

i.  Stigma: The state, in declining to rehire him, did not make any charge against Roth that might seriously damage his standing and associations in his community.  

ii.  Significant foreclosure of future opportunities: Similarly, there was no suggestion (in the record) that the state, in declining to re-employ Roth, foreclosed his freedom to take advantage of other employment opportunities.

b.  No property interest: 

i.  Entitlement: To have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it.  He must have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.

ii.  Created by positive law: Property interests, of course, are not created by the Constitution.  Rather, they are created and their dimensions are defined by existing rules or understandings that secure certain benefits and that support claims of entitlement to those benefits.  

(a) Property interests are created and defined by state law.

2.  Cleveland Board of Education v. Loudermill: state argued that the statute provided the entitlement and limited the procedures that are provided to protect that interest.  The Supreme Court said that once the legislature gives a property right, it cannot prescribe ways to take that right away that are not constitutionally appropriate.  

a.  While the legislature may elect not to confer a property interest in public employment, it may not constitutionally authorized the deprivation of such an interest, once conferred, without appropriate procedural safeguards.  In short, once it is determined that the Due Process Clause applies, the question of what process is due is not to be found in state law but in Constitutional law. 

i.  Once a property interest is created, the deprivation of that interest is a constitutional question.

b.  Rehnquist dissented, advocating the "bitter with the sweet a

approach," whereby the scope of the property right is conditioned on the accompanying procedures provided by state law.   

c.  For a liberty interest (such as the paddling case), the standard of review is abuse of discretion.  

3.  Problem 7, p. 46: Doris would not have a liberty interest under Roth because there was no stigma (they didn't say anything about her) and no significant foreclosure of future opportunities (nothing suggests an inability to get a job elsewhere). Doris would argue that she has a property interest in continued employment due to the contract.  She would want timely and adequate notice, a chance to tell her side of the story at a oral hearing to assess the credibility of the witnesses.  

a.  Is this de minimus (of little note)?  

4.  Stigma Plus Test: related to liberty interest under Roth.  Supreme Court held that a person was entitled to prior hearing before state posted his name as a public drunkard, who lost the ability to be served in bars.  Stigma plus means that there was a stigma plus a change in status.  

a.  Liberty might be invaded by the imposition of a stigma plus some other change of right or status recognized by state law.

b.  Problem 4, p. 51: There is a stigma involved in being publicly known as a child abuser.  The "plus" would be that she would not be hired by the local school district.  You would want an oral hearing and a chance to cross-examine witnesses.  


C.  Timing of Trial-Type Hearings

1.  Mathews v. Eldridge: denied continuation of his disability benefits.  He received a letter from state agency, had an opportunity for a written response, then the final decision by the state agency, which was approved by SSA.  He has a property interest, just as in Goldberg.  The Court says that a pre-termination hearing is not necessary in this case, unlike Goldberg.  

a.  Mathews Balancing Test (for process due):

i.  Private interest affected by official action (Private Interest)

ii.  Risk of erroneous deprivation of interest and probable value of additional or different procedures (Adequacy of Existing Procedures)

iii.  Government's interest and fiscal and administrative burdens (Government's Interest)

b.  In this case, the Court notices that disability benefits are not based on need.  SSA requires that the person can't get a job anywhere.  

c.  Timing is important, but a year isn't too long.  

2.  Problem 6, p. 63: Does due process apply?  Is there a liberty or property interest?  If due process does apply, what process is due?  She has a property interest created by the statute (entitlement) and due to the lease she signed (right not to be evicted during the term of the lease if she follows the rules).  For constitutionally appropriate notice, she would want to know who was accused, what they had been accused of, and who had accused the person?  She would want to have notice, an oral hearing, a chance to bring witnesses and cross-examine them.  There can be exigent circumstances.   


D.  Elements of a Hearing 

1.  Ingraham v. Wright: two students punished by paddling.  They claimed that it was cruel and unusual punishment (Supreme Court rejected this argument) and that they did not receive due process because there was no pre-paddling hearing.  Whether due process requires notice and some form of hearing prior to paddling?  There was a liberty interest involved in avoiding corporal punishment, procedural protections would protect the "good kids" from being paddled by mistake.  

a.  Court says that the existing procedures are adequate (common law tort claim).  Immunity can be overcome.  

b.  The standard is when the discipline was reasonably believed at the time was necessary for the child's learning.  

c.  Although corporal punishment implicates a constitutional protected liberty interest, the traditional common-law tort remedies are fully adequate to afford due process.  

d.  p. 68 Goss v. Lopez: informal procedural safeguard before student can be suspended.

2.  Supp. Lujan v. G & G Fire Sprinklers, Inc.  Common law breach of contract suit was all the process due.  Property interest.  

a.  If a state makes ordinary judicial process available for resolving an ordinary contractual dispute, that process is due process.

E.  Rule-making-Adjudication Distinction:

1.  Londoner v. Denver (adjudication): Londoner complained in writing to the apportionment of the paving costs.  Denver ordinance passed by City Council and suggested by Board of Public Works, to establish the assessment district for the purpose of paving streets.  The council said that no one complained, but Londoner did.  Provided for no judicial review after decision.  Court held that an oral hearing was required.  Property interest, since Londoner had to pay money. 

a.  Due Process required notice and hearing before assessment because "a relatively small number of persons were concerned, who were exceptionally affected, upon individual grounds." 

2.  BiMetallic (rule-making): Issue of whether all individuals have a constitutional right to be heard before a matter can be decided in which all are equally concerned, before a superior board decides that the local taxing officers have adopted a system of under-valuation throughout a county.  Procedural due process does not apply to rule-making.  

a.  Due Process is inapplicable to a generally applicable rule that applies equally to a described class.

3.  Cunningham: DOT abolished the plaintiffs jobs and created a new job.  If it was a comparable job, the plaintiffs were first in line.  The agency did not give the plaintiffs the job and there was no hearing.  The court says there should be a hearing.  Hearings are required for adjudications.    

a.  Measured against the applicable standards, a hearing was mandated.  They had a property interest, since the statute gave a preference (entitlement) if the position was comparable.  Evidence and argument should be allowed in this adjudication.

b.  Government employees who are terminated generally have a right to a hearing.  These plaintiffs may have been entitled to a hearing anyway. 

c.  Where the administrative agency is acting in a general capacity, such as rulemaking, so that the direct effect of its factual conclusions will be imposed on a class or group, as distinguished from some specific person or persons, then it may well be that such a hearing is not required.
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5.  Problem 4, p. 81:  

a.  Rulemaking or adjudication?  Rulemaking, so no procedural due process rights.  He can lobby to get the city council to vote against the proposal. 

b.  Adjudication.  Does he have an entitlement under the statute.  Yes, if the ordinance will cause him unusual hardship.  The City would argue that the standard is discretionary, and therefore, it does not create an entitlement.  Go through the balancing test: government wouldn't want to hold hearings for everyone.  What process would be helpful?  Written submissions, oral argument, evidentiary hearing, cross-examination?

c.  Does Mary have an entitlement under the ordinance?  Single family housing, in the absence of unusual hardship.  Generalized and not specific to Mary.  

III.  Administrative Adjudication: Fundamental Problems

A.  Statutory Rights to an Adjudicatory Hearing

1.  Formal vs. Informal Adjudication: elaborate trial type procedures for formal, no specific procedures for informal and agencies can choose their own procedures as long as they meet with constitutional requirements.  

a.  Agencies have great discretion with informal, but not with formal.  

b.  Formal adjudication includes separating prosecuting and adjudication functions, no ex parte contact with decision-makers, cross examination at the hearing, and if the private party wins and the agency's position was not substantially justified, the private party is entitled to attorney's fees.  Hearing must be conducted by ALJ assigned to particular cases.  

c.  Formal adjudication: Section 554(a) provides that formal adjudication procedures of the APA are applicable only to "adjudication required by statute to be determined on the record after opportunity for an agency hearing."

d.  APA does not state when formal adjudication is required.  Agencies must use formal procedures when an external source, like another statute so provides ("on the record").  

2.  City of West Chicago: KM wanted a license amendment from NRC.  City challenges the order granting the license, stating that a formal hearing was required.  NRC said an informal hearing was okay, with just written material.  The court agrees with NRC.  Look to the Atomic Energy Act to see if a formal hearing is necessary.  There must be clear Congressional intent that a formal hearing is required.  Although the Act did require a hearing, it didn't use the words "on the record."  The magic words are not required if there is clear intent in the legislative history.  There was no intent here.  

a.  The court stated that due process was met with the NRC's informal written proceedings, because the data would be scientific and cross-examine experts would not do any good in the court's eyes.  

b.  The city had no liberty or property interest, just general concerns about health, safety and welfare.  

c.  The court suggests that although there is no formal hearing requirement here, there is in the sections about reactor licensing.  This is a question of statutory interpretation.  

d.  Because the AEA did not require the "hearing" to be "on the record" and there was no clear congressional intent that formal adjudication procedures were required, the NRC did not violate the Act by foregoing a formal hearing.

3.  APA contains procedures for formal and informal adjudication, as well as procedures for both formal and informal rulemaking (courts have indicated that statutes must contain the magic words "on the record" in cases of formal rulemaking).  Magic words are not necessarily required in formal adjudication cases, if there is a clear Congressional intent in the legislative history.  

4.  Comparative hearings: where several applicants apply for a single, mutually exclusive license, all the applicants must be considered together in a single comparative hearing…

5.  Problem 8, p. 92: the statute does not contain the magic words "on the record."   It provides notice and opportunity for public hearings.  Formal adjudication does not apply, unless there is something in the legislative history that formal adjudication was intended by Congress.  Do the procedures meet with due process?  Was there a liberty or property interest?  Does the statute create an entitlement?  


B.  Limiting the Issues to Which Hearing Rights Apply

1.  Heckler v. Campbell  Secretary promulgated medical-vocational guidelines, through rulemaking.  Appeals court reversed, because the medical-vocational guidelines did not provide the specific evidence that it previously had required.  This court applied the arbitrary and capricious standard of review.  Claimants received an evidentiary hearing as to their qualifications.  SSA narrowed the issues for formal adjudication through rulemaking.  

a.  Social Security Act defines eligibility by an applicant's inability to perform work.  Secretary must assess job qualifications based on statutory criteria, and whether jobs exist in the economy for a person with those qualifications.  

b.  Even where an agency's enabling statute requires it to conduct formal adjudication, the agency may rely on its rule-making authority to resolve issues that do not require case-by-case determination.

2.  Administrative Summary Judgment when there are no issues of material fact.  

a.  In addition to using rule-making to narrow the scope of an adjudicatory hearing, an agency may use this device to preclude a formal adjudicatory hearing altogether when there are no "genuine issues of material fact" in dispute.

3.  Problem 7, p. 108: Due process doesn't apply to the enactment of a rule, but this is now an adjudication.  Do formal procedures apply?  Does she have a right to a hearing?  Statutory right to a hearing under MSAPA.  She may have a property right (entitlement to a license if she meets the criteria).  She may have a problem with summary judgment.  She could challenge the rule under equal protection, or that the rule ought to have a safety valve, and she would be the perfect candidate to be an exception.  

C.  Conflict Between Institutional and Judicial Decision-making

1.  Judicial model: decision-makers are easily identifiable.  Judges are independent and do not participate in the law-making, investigatorial and prosecutorial functions.

2.  Institutional model: decision is the result of a bureaucracy.  Sometimes politically appointed individuals.  Not easy to identify a fair, impartial decision-maker.

3.  Morgan v. U.S.: Secretary made final decision, rubber-stamped by someone else.  Hearing officer took evidence, assistant secretary heard oral argument.  Secretary went along with decision without reviewing the record.  

a.  A duty is imposed to decide by someone who considered the evidence and argument.  The one who decides must hear.  The secretary can get help and assign tasks to others, but the officer who makes the decision must consider and appraise the evidence.  

b.  Reviewing courts should rarely probe into an agency decision to discover flaws.  Therefore, this decision is relatively unenforceable except for bad faith or improper behavior.

c.  Formal adjudication (and due process) requires that the duty to decide "cannot be performed by one who has not considered the evidence or argument …. the one who decides must hear."   

4.  Adjudication Process (typical)

a.  ALJ

b.  Appellate Board

c.  Secretary or Delegate

d.  Judicial Review

i.  ALJ's recommended decision must be considered and acted upon by the agency to become final.

ii.  Due process and APA require that the record made at the hearing be the exclusive basis for the decision.  Decision-maker cannot rely on evidence outside the record.  

iii.  Statutes require ALJ to prepare a report for the ultimate decision maker and the parties.  Parties must be given a chance to object before the ultimate decision is made.  

iv.  ALJ's decision in a formal adjudication usually carries a good deal of weight.  

v.  However, the ALJ's factual findings do not have to be deferred to on review.  These are often reviewed de novo.  Judicial review in federal or state court is deferential (substantial evidence test).  Section 557(b) of the APA.  

5.  Problem 9, p. 117: question is whether the school board adequately considered the record.  The hearing lasted three hours and tape recorded.  Initial decision (brief statement) made three hours later.  Two hours later, the final decision was made with no opportunity for oral argument or the filing of briefs.  Did the one who decided hear and was the decision based on the record created at the hearing?  He will probably lose on the procedural due process claim.  The board's decision does not seem be based on the evidence on the record.  

6.  Agencies often deal in matters that are technically complex, and the agency wants to tap the expertise of the people who work for it in making decisions.  We want to insure fairness for people in formal adjudications (don't want the prosecutor to also be the judge).  

7.  APA defines a limited class of agency employees forbidden from taking part in decision-making.  

a.  554(d) any employee engaged in investigatory or prosecutorial functions cannot take part in decision-making or advise the decision-maker.  Separation of functions requirements do not include rate or licensing cases.  

b.  An employee who wasn't involved can be called into the Secretary's office to explain technical aspects.  

c.  554 (d)(1) ALJs cannot receive ex parte information from any interested person or parties.  Includes agency employees.  

d.  554(c) The same agency secretary is exempted from the separation requirements.  he is the boss of the prosecution office, but can still make the final decision.  He shouldn't talk off the record to the prosecutor.  

i.  Some states impose a stricter restriction, such as PA.

8.  Walker v. City of Berkley: due process precludes the same person as the administrative decision maker and the advocate on one side in the same dispute in court.  Failure to separate that combination of functions violated due process.  

9.  Bias and Prejudice by Agency Decision-makers
a.  APA precludes judicial bias and requires an impartial decision-maker.  Ask if a disinterested observer would think that a decision-maker has pre-judged the case.  This can lead to disqualification.  

i.  When the administrators have a financial or other interest in the matter, they must be disqualified.  

b.  Principle of Necessity: a decision-maker who would otherwise be disqualified would be allowed to decide the case if there is no other legally possible substitute decision-maker.  

c.  Andrews v. ALRB: Andrews was accused of unfair labor practices.  Board appointed a temp. ALJ, who denied the motion for disqualification and ruled against Andrews.  The ALRB affirmed the decision.  The law firm the ALJ worked at had represented farm workers and Mexican-Americans.  There was no demonstration of actual bias, and the appearance of bias is no ground for the disqualification of a judicial officer.  The problem here is that this is just a temp. ALJ who is just deciding this case.

i.   Federal law has now been changed so that the appearance of bias is enough to disqualify a judicial officer.   

10.  Ex Parte Contact and Legislative Pressure

a.  APA 557(d) prohibits ex parte contact.  Any interested person outside the agency from communicating information relative to the merits to any decision-making official. 

b.  When a proceeding has been noticed for a hearing, these prohibitions kick in; or when the person making the contact has information that a matter will be noticed.  

c.  Remedies: Contact that does occur must be placed on the record.  May be required to show cause why his interest should not be adversely affected on account of such a violation.  Judicial discretion on whether to impose such a sanction.

d.  PATCO v. FLRA: whether improper ex parte contact occurred and whether the proceeding should be violated.  Procedural inquiries can provide subtle pressure.  The dinner conversation was inappropriate, but brief and no threats or promises were made, and the conversation did not affect the outcome of the case.  

e.  Pillsbury Co. v. FTC: Improper interference by Congressional committees?  Committees were critical of the ruling in the case and subjected the Secretary to harsh questioning.  Officer disqualified himself.  The agency stuck with its decision.  The court said that the Congressional pressure meant that Pillsbury could not be a fair hearing, and the agency was disqualified.  Due to the passage of time and the change in personal, the case was remanded back to the agency.  

IV.  The Process of Administrative Adjudication

A.  Investigations: agencies need info to meet their statutory mandates.  Sometimes info must be obtained from people in the industry to be regulated, who may not want to give the agency that information, they may want to delay the agency, protecting trade secrets, and not incriminate themselves.  Can be expensive and burdensome.  

1.  Subpoenas: Agencies are delegated statutory authority to issue subpoenas to compel the disclosure of information.  Agency can provide a way to quash the subpoena and if person does not follow that way first, he may not be allowed to take it to court due to exhaustion doctrine.  

a.  To enforce the subpoena, most agencies must bring an enforcement action to get a court order directing compliance with the subpoena.  If subpoena is directed to a third party, the target of the investigation may have no remedy and no way to prevent that third party from providing the information.  



2.  For a subpoena:

a.  The investigation must be authorized by law and undertaken for a legitimate purpose.  

i.  Did the relevant statutes confer the power to conduct the investigation requested?  Easy to satisfy, due to broad grant of agency power and judicial reluctance to interfere with early investigation.  

b.  The information sought must be relevant to a lawful subject of investigation.

i.  Subpoenas should be enforced if the information sought was not irrelevant to the Secretary in any function of her duties.  Particular statutes may impose stricter requirements.

c.  The investigative demand must be sufficiently specific and not unreasonably burdensome.  

i.  Factors to reasonableness are cost, disruption to business, and competitive harm (FOIA requests).  Claims of undue burden are rarely successful, but the entity can get a protective order to prevent agency from disclosing the information to third parties outside the government.  




d.  The information sought must not be privileged.  

i.  Attorney/client and work product privileges do apply.  5th Amendment privilege against self-incrimination applies with some limitations.  When there is a risk that criminal sanctions may be imposed, the witness may refuse to answer questions.  

(a) The threatened penalty must be criminal, not civil in nature.  

(b)  The privilege is available only to natural persons, not corporations, even if the custodian of the information may get in trouble.    

(c)  Privilege can be defeated by a grant of prosecutorial immunity.  

(d) Grant of immunity won't prevent the government from bringing a criminal proceedings on other evidence and does not protect from civil penalties, using that testimony.       



3.  Two ways to quash subpoena on jurisdictional grounds:

a.  a clear Congressional intent to exempt entity from regulation and protect it from particular agency investigations.  

b.  showing that the investigation was undertaken in bad faith or for an improper purpose (harassing or persecuting the entity).  



4.  For searches and inspections:

a.  Fourth amendment does apply.  Must be a search warrant based on probable cause.  

b.  Test for probable cause is lenient.  Administrative search warrant can issue when there is a reasonable explanation for the search.  



c.  Warrantless searches: 




i.  substantial governmental interest in regulating the business, 

ii.  unannounced searches must be needed to further the regulatory scheme, 

iii.  the statute must advise the owner of the periodic inspection program,  




iv.  searches must be limited in time, place and scope.  



d.  People can consent to the search.  

 
B.  Discovery: APA doesn't expressly authorize discovery in formal adjudications.  

1.  Other methods of obtaining the necessary information, such as FOIA (5 U.S.C. 552).  

2.  Jenks rule: requires government attorney acting in prosecutorial capacity to disclose prior statements by a witness in a formal adjudication to the other party.    


C.  The Hearing Phase

1.  Rules of evidence in adjudications: APA adopts common law, that the proponent of a rule or order has the burden of proof (typically the agency).  The burden of persuasion is preponderance of the evidence.  556(d) of the APA.  

a.  Relaxed standard of evidentiary admissibility, more liberal evidentiary rules that create a strong presumption of admissibility.  ALJ should exclude repetitive or irrelevant information, and hearsay is admissible (exclusion of hearsay can be reversible error).

2.  For statutes without a burden of proof, courts have interpreted a higher burden of proof for agencies.  

3.  Written evidence plays a greater role in agency adjudications.  Oral presentation tends to be more limited to factual issues where credibility is important.  Cross-examination is only provided for where necessary for a full and true disclosure of the facts.  Experts are routinely exempted from cross-examination.  

4.  ALJs play a more proactive role in questioning witnesses, particularly where the claimants are not represented by counsel, to create an adequate record.  

5.  Reguero v. Teacher Standards and Practices Commission: teacher dismissed for sexual misconduct involving two students.  Neither student testified at the teacher's hearing to get his license reinstated.  Others testified as to what the girls told them (hearsay).  Teacher said one contact was inadvertent, and the other did not happen.  Court concluded that the agency's decision was not supported by substantial evidence.  The girls should have testified.  

a.  Residuum Rule: administrative finding must be supported by some evidence that would be admissible in a civil or criminal trial.  The rule is not applied in the federal APA, but it is in the majority of the states.  Oregon rejected it in this case.

6.  Problem 9, p. 179: Broad request for info from agency, client does not want to comply with the request.  

a.  Is there anything to be done to avoid negative publicity?  Probably not, agency can issue press release.  Courts will engage in cost-benefit analysis, but they are not likely to enjoin the press release, and adverse publicity would be had anyway.  

b.  Should the company comply with the subpoena?  No.  Agency does not have contempt power in the problem, agency would need a court order to get company to comply.  Company is probably better off waiting for a court order, but would probably have to pay attorney's fees due to non-compliance.  

c.  5th Amendment does not provide any protection for the documents or for the custodian of the documents.  He will have to testify, but can raise the 5th Amendment to certain questions if they will incriminate him.  

d.  4th Amendment may provide some limited protection, but the documents are relevant to a lawful investigation.  

e.  Court is unlikely to resolve the jurisdictional problem in a subpoena enforcement proceeding.  

f.  Client may argue the investigation is in bad faith, but there are not sufficient facts here to make that a winning argument.   

g.  Client should argue that the request is excessively broad, and the court may issue limiting order or provide extension of the deadline.  Client could comply with the request and overwhelm the agency with information.


7.  Official Notice: administrative analog to judicial notice.  Agencies 

can take official notice of matters not reasonably subject to dispute, matters which could be the subject of judicial notice.  But agencies can go further and notice matters which a court could not.    

a.  556(e): parties have a fair opportunity to contest and rebut the facts or material so noticed.  

b.  Franz v. Board of Medical Quality Assurance: Franz's license to practice medicine was suspended for one year and he was placed on 10 years probation, after the agency found him guilty of gross negligence, dishonesty, and falsifying a medical document.  2 of 3 board members for the agency were doctors.  His patient Wollweber needed surgery and the agency found two instances of gross negligence: 1. the hospital had no ICU (and he had staff privileges there) and 2. Franz scheduled the surgery prior to selecting a surgeon (surgeon should have made an independent evaluation of the need for surgery prior to surgery).  Trial court upheld the decision, Supreme Court reversed.  

i.  There was no evidence at the Board's hearing to establish that Franz's decisions violated the standard of care, so apparently the Board took official notice that these actions constituted gross negligence.  

ii.  Standard of review of the Board's decision was whether the findings were supported by substantial evidence in the record.  

iii.  This court upheld the finding of gross negligence for the selection of the hospital, but reversed on the finding of gross negligence for scheduling surgery before selecting a surgeon.  

iv.  The Board's finding that Franz's decision to schedule a high-risk surgery at a hospital with no ICU was grossly negligent supported by substantial evidence because this conclusion was not reasonably subject to dispute.

(a) The court found that the first conclusion was common sense that any layman would reach.  

(b) No expertise was needed to decide the choice of hospital was negligent, but expertise was needed for finding that scheduling surgery before finding a surgeon was grossly negligent.   

v.  Its finding that scheduling the surgery before selecting the surgeon was grossly negligent was not supported by substantial evidence because the record did not disclose the basis for the Board's opinion, and Franz had no chance to refute.  

(a) The record does not disclose the basis of the panel's expert opinion on the issue.  To take official notice that scheduling surgery without selecting a surgeon first was grossly negligent, the Board would have to notify Franz and provide him an opportunity to present evidence to refute that finding, but that was not done in this case.  

(b) The court decided that the Board could take official notice of that the choice of hospital was grossly negligent because it was a fact not reasonably subject to dispute, so there is no reason to give Franz a chance to rebut it.        

vi.  Giving Franz an opportunity to rebut was required by due process.  

(a) Court remanded to reconsider the penalty imposed on Franz.

c.  Problem 5, p. 195: Board found that his investment was 1.4 million, was this finding based on substantial evidence?  No.  It was based on double hearsay.  

i.  Hearsay is admissible, but under the 1981 MSAPA, but only reliable hearsay may be admitted, but this isn't reliable.  

ii.  Under the residuum rule (the majority), this would still be inadmissible.  

iii.  Was the finding that 9% is a reasonable rate of return based on substantial evidence?  The Board was elected, so there is no reason to assume that they had the expertise to make this finding or to take official notice of it.  

iv.  Red would argue that there was not a persuasive explanation for the official notice in light of the contrary evidence on the record.  


D.  The Decision Phase: Finding Facts and Stating Reasons

1.  According to Goldberg v. Kelly, due process requires a decision maker to state the reasons for the determination and indicate the evidence he relied on.  This is imposed by statute and due process.   




a.  557(c) all decisions require a statement of finding and conclusions.  




b.  4-215 MSAPA even more onerous requirements.  

2.  In the Matter of Ciba-Geigy Corp.: interested persons challenged the administrative procedures in renewing the permit of CG to discharge effluent into the Atlantic Ocean.  All interested parties were giving notice of the permit-renewal process and the agency reviewed extensive documentation submitted by CG and interested members of the public.  There was no formal adjudication, but there was a public meeting.  Any of the parties could have requested a formal adjudication but none did so.  The agency's decision to renew a permit was vacated and remanded because the agency failed to make essential findings regarding the permit's compliance with state and federal regulations

a.  There must be fact-finding to ensure the agency acts within the scope of its authority and to facilitate appellate review.   

b.  The EPA regulations stating that when you discharge a certain amount of contaminants, you must consider these factors, which were not considered by the agency. 

c.  Also, the record did not indicate how the permit comported with NJ's anti-degradation policy in the state's water quality regulations.  

d.  Agencies must make factual findings and give reasons for their decision due to judicial review and accountability (to get people to perceive the agency as more legitimate). 

e.  Post hoc rationalizations should not be allowed.   


E.  Effect of Decision: Res Judicata, Stare Decisis, and Collateral Estoppel.

1.  Res judicata and collateral estoppel can limit an agency's discretion in some circumstances.  Collateral estoppel may not be asserted against the U.S. by people who were not parties to the original decision.  

a.  Mutual collateral estoppel and res judicata can be invoked against agencies, but not non-mutual collateral estoppel.  

b.  An administrative conviction does not bar the person from criminal litigation, because of the different burden of proof.  

c.  Do not need to know this for exam!

V.  Rulemaking Procedures

A.  Different set of procedures required under rulemaking.  APA informal rulemaking in section 553.  



1.  Adjudication operates retroactively, rulemaking is typically prospective.  


B.  Definition of "Rule"

1.  551(4): "rule" means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services, or allowances therefore or of valuations, costs, or accounting, or practices bearing on any of the foregoing;

2.  Bowen v. Georgetown University Hospital: Agency enacted a rule for calculating it reimbursements to hospitals for Medicare beneficiaries in 1981.  Georgetown challenged the rule and it was invalidated due to being adopted without notice and comment procedure.  They then readopted the rule using proper procedures in 1984, and made it retroactive to 1981.  The court decided that this rule cannot be applied retroactively because the agency did not have that authority.  An agency would get that power from Congress through express statutory language.  

a.  Adjudications just determine what the law was when the people acted, they do not make new law.  Courts allow agencies to issue interpretations of rules that do apply retroactively, since the agency is just explaining what the existing law is.  A literal application of the definition of rule future effect and statement of particular applicability are problematic.  

b.  A statutory grant of legislative rulemaking will not, as a general matter, be understood to encompass the power to promulgate retroactive rules unless that power is expressly conveyed by Congress.  

c.  Because the Medicare Act did not provide the Secretary with express authority to promulgate retroactive rules, she exceeded her delegated authority.

d.  When Congress expressly delegates retroactive rulemaking authority, an agency must typically follow the rulemaking procedures of the APA, despite the contrary implication of J. Scalia's concurring opinion.

e.  Note 5.  Smiley v. Citibank: Supreme Court upheld a regulation by the Comptroller of Currency defining interest to include credit card late payment fees.  Borrower complained that the regulation had retroactive effect.  Scalia said that this regulation did not replace a prior agency interpretation.  There was no clear agency guidance when the transactions occurred.  Courts may not apply the Bowen rule (look at reliance interest of the parties' being affected).  Smiley involved an interpretative rule, which can be applied retroactively.

3.  Hypotheticals on page 233: purposes of not allowing retroactivity are not to unsettle one's settled expectations are disturbed.  In the first one, no one would be harmed by this, they would actually be benefited.  In the second, the rationale of Georgetown wouldn't apply, because the agency is protecting the reliance rather than punishing.  

C.  Initiating Rulemaking Proceedings.  

1.  Chocolate Manufacturers Ass'n v. Block: Informal rulemaking procedure.  A rule was proposed for WIC, including a preamble stating the general purpose of the rule and wanting to avoid high sugar, expensive foods.  Commenters suggested the elimination of flavored milk.  Agency issued a statement of the basis and purpose of the final rule, deleting flavored milk.  

a.  Logical outgrowth test: Notice is adequate if the changes in the original plan are in character with the original scheme and the final rule is a logical outgrowth of the notice and comments already given.  If the final rule materially alters the issues involved in the rulemaking or substantially departs from the terms or substance of the proposed rule, the notice is inadequate.  

b.  The court also states that the each case must turn on how well the notice that the agency gave serves the policies underlying the notice requirement, and decides that CMA was not fairly treated and that the administrative rulemaking process was well served by the drastic alteration of the rule without an opportunity for CMA to be heard. 

i.  The notice and comment period must be re-opened to discuss the elimination of flavored milk.  The comment period is to encourage participation, deliberation and accountability.  

c.  USDA's proposed rule provided insufficient notice that deletion of flavored milk from the WIC program would be considered and hence an inadequate opportunity for interested parties to participate in the rulemaking process.

d.  Standard: Notice is adequate if the changes in the proposed rule are in character with the original scheme and the final rule is a logical outgrowth of the notice and comment proceedings.

2.  Problem 10, p. 244: did the public have adequate notice of the rule that would be adopted and ability to comment on the information that led to the decision?  No.  The information should have been made available for the commenters to comment on.


D.  Public Participation

1.  Formal Rulemaking - Sections 556 and 557 of the APA require trial type hearings.  553 (c) when rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 apply instead of 553's informal rulemaking procedures.  

a.  There is also hybrid rulemaking, which is when Congress requires certain procedures that are in between formal and informal rulemaking procedures.

2.  US v. Florida East Coast Railway Co.: RR co. wanted formal rulemaking procedures under the ICA statute (a trial-type hearing).  ICC adopted rules that increased the daily charge that a RR must pay for the use of freight cars.      

a.  Formal rulemaking is required when there is the language "on the record" and "after hearing" or words to similar effect.  Informal applies when formal doesn't.  Court adopts a presumption of informal rulemaking.     

1.  The term hearing does not require the right to present evidence orally or to cross-examine witnesses or to present oral argument.  

b.  Presumption of informal rulemaking: the actual words on the record and after hearing (or words of similar meaning) are required to implicate formal rulemaking.  Informal rulemaking satisfied the ICA's "hearing" requirement.

3.  Vermont Yankee v. Natural Resources Defense Council, Inc.: Atomic Energy Commission tried to expedite their hearings by conducting a rulemaking proceeding to determine how the waste storage issue should be resolved in each licensing proceeding.  The practical effect of the rule was not to consider the waste storage issue at all.  The agency supported the decision with a study by an agency scientist.  The NRDC wanted to cross-examine the scientist.  DC circuit reversed.

a.  Supreme Court said that the DC circuit should not have struck down the rule as it did.  The DC circuit should look at the agency record to use the "arbitrary and capricious" judicial review.

b.  Courts cannot require agencies to follow more elaborate rule-making procedures than those set forth in the governing statute or APA.

4.  Problem 6, p. 261: No statutory requirement for them to accept the comments by mail, so the agency does not have to.  

E.  Procedural Regularity in Rulemaking 

1.  HBO v. FCC: Ex parte contact case.  There was ex parte contact after oral argument and before the rule was adopted.  The public record must reflect what representations were made.  Without disclosure, a reviewing court cannot presume the agency acted properly.   Rulemaking shouldn't be a political compromise, but a reasoned decision-making process.

a.  Communications prior to issuance of a formal notice of rulemaking do not have to be put in a public file.  It is not prohibited.  

b.  If the info forms the basis for action, it must be disclosed.

c.  Once notice is issued, agency employees should refuse to discuss matters.

d.  If contact nonetheless occurs, it should be placed in a public file. 

e.  D.C. Circuit invalidated rule based on undisclosed ex parte contacts.  

Rulemaking ( Adversarial, deliberative process ( leads to reasoned decision making 

2.  Sierra Club v. Costle: EDF says EPA was going to adopt stricter limits than they did, but they backed down after meeting with politicians, which undermined the agency's decision-making.  EDF says the rule should be invalidated.  The court did not invalidate the rule.  Oral face-to-face discussions are not prohibited in the Clean Air Act, but the final rule could only be based on things in the docket.  The executive branch is responsible, because the EPA is an executive agency and the Secretary can be hired or fired by the President, therefore, presidential involvement is foreseeable and desirable.  

a.  HBO is not followed anymore.

b.  Rule upheld despite "ex parte blitz" after comment period ended.  

Rulemaking ( Political, legislative process

3.  Problem 7, p. 278: The university would argue that it was a decision between two competitors for the subway stop.  See note 3, dealing with quasi-adjudication among conflicting private claims to a valuable privilege.  

4.  Association of National Advertisers v. FTC: FTC issued notice of proposed rule-making regarding restrictions in television advertising directed toward kids.  Several trade associations sued to prohibit Michael Pertschuk, chairman of the FTC, from participating in the proceeding.  Pertschuk had written and spoken extensively about children's television.  D.C. disqualified Pertschuk using the Cinderella standard, which is used in adjudicatory cases: whether a disinterested observer may conclude that the decision-maker has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.  Appellate court reversed, holding that the Cinderella standard in not applicable to the FTC's rulemaking proceeding.  

a.  The court used the standard for informal rulemaking: "An agency member may be disqualified from such a proceeding only when there is a clear and convincing showing that he has an unalterably closed mind on matters critical to the disposition of the rulemaking."    

b.  The statute in this case involves hybrid rulemaking, but the court still applied the standard for disqualification in informal rulemaking proceedings.  

c.  "The Cinderella view of a neutral and detached adjudicator is simply an inapposite role model for an administrator who must translate broad statutory commands into concrete social policies."

d.  MacKinnon's dissent: legislative process has safeguards that the administrative process lacks, such as legislators not being requires to make findings of facts, they are elected, and the size of Congress.

e.  Disqualification standard for informal rulemaking: An agency member may be disqualified only upon a clear and convincing showing that s/he has an unalterably closed mind on critical matters.

5.  Problem 5, p. 285: This is a rulemaking procedure.  Court decided that this man had an unalterably closed mind, because the comments were directed at one party and not the industry as a whole in the ANA case.  He was disqualified from that particular proceeding.  The disqualification should be litigated on a case by case basis. 

F.  Findings and Reasons

1.  California Hotel & Motel Ass'n v. Industrial Welfare Comm'n:  The commission adopted a rule raising wages and fixing hours and working conditions in the public housekeeping industry.  This included only eight of the fifteen industries the commission had jurisdiction over.  The association appealed, stating that there was not an adequate statement as to the basis upon which the decision was made. 

a.  Three purposes for a statement of basis: 

i. to comply with the statute, 

ii. to facilitate judicial review 

iii. to promote accountability by facilitating and requiring reasoned decision making by the agency.  

b.  The reviewing court will ask three questions in regard to judicial review: 

i. did the agency act within the scope of its authority; 

ii. did the agency employ fair procedures; and 

iii. was the agency action reasonable.

c.  The findings were not incorporated into the order and did not meet the statutory requirements of being published or mailed to the employers and did not address the comments and alternatives presented during the public hearings on the proposed rule.  The commission exempted certain industries on the basis of adequate collective bargaining agreements, but not the hotel industry, despite evidence in the record of an adequate collective bargaining agreement.  The agency needed to explain why it was treating the industries differently.  There was a failure to respond to significant comments by the hotel industry about working hours 

d.  The judgment was reversed with directions to issue a writ of mandate.  The court left the rule in effect so that the workers were not adversely affected because of the agency's failure to provide a statement of basis and purpose.     

e.  Hard-look judicial review: A court must ensure that an agency has considered all relevant factors, and has demonstrated a rational connection between those factors,  the choice made and the purposes of the enabling statute.  This is the reasoned decision-making requirement.  

2.  Problem 8, p. 293: Under 1961 APA, the agency would have to provide an explanation if asked.  Under the 1981 MSAPA, section 3-110a, the agency was supposed to provide an indication of any change and why.  Some states allow agencies to adopt rules with no reasons at all.  Under Cal. Hotel, an agency has an obligation to address the major policy arguments raised by the commentors to show that they made a reasoned decision.  Judicial review is based only upon the record, so the court is limited to the explanation provided by the agency in the statement of basis and purpose, and not allow the agency to explain to the court why the decision was made (post hoc rationalization).       

G.  Regulatory analysis: of the merits of the proposed rules that are more extensive than notice and comment.  

1.  Cost benefit analysis is expensive and indeterminate and undervalues non-economic factors.  No judicial review at the federal level, except to the extent that it is incorporated into the record.  Court could review to see if arbitrary or capricious.  Court will not invalidate the rule because the cost benefit analysis was inadequate.  

a.  Environmental impact statements issued in connection with major federal action…

b.  Can focus the agency to focus on particular problems that otherwise might not receive adequate attention.  

2.  Problem 11, p. 313: Most states and feds are requiring cost-benefit analysis, but not authorizing judicial review, except under a good faith standard.  

3.  Exemptions from rulemaking procedure: agency can issue rule without complying with requirements such as notice and comment.  Rules are exempt when the agency for good cause finds it would be unnecessary, impracticable or contrary to the public interest.  553(b)(B).  

a.  Applies to technical matters, or where the agency has no discretion.  Impracticable: when the agency must take immediate action to prevent irreparable harm or if the agency has to meet a statutory deadline or if public notice and comment would defeat the purpose of the rule.  

4.  Interim final rules: can conduct notice and comment procedures after the emergency rule was adopted to see if the rule should be refined or enforced.  They are legally binding, but can be reconsidered by the agency.  

a.  Can be invalidated if good cause did not exist to avoid notice and comment procedures.  

b.  Courts can also invalidate the subsequent final rule on the grounds that the rule-making process was tainted by the interim final rule.  

c.  Other courts have upheld, saying the procedural defects were cured by the subsequent notice and comment proceedings and there would be judicial review of the final rule.  

d.  APA provides that an agency must allow regulated parties 30 days before a final rule goes into effect.  Agency may shorten or eliminate for good cause.  

5.  Problem 7, p. 328: court struck down the interim final rule and said it could raise unforeseen administrative problems and could prevent the hospitals from saving lives.  The court rejected the good cause exemption, otherwise all health and safety regulations would be exempt.  The need for hospital input would outweigh the need to act expeditiously.  The rule was contrary to law, because the decision to withhold medical care was not discriminatory under the Rehabilitation Act, and the agency exceeded its statutory authority.  

VI.  Rulemaking Exemptions:

A.  Good Cause Exemptions

B.   Subject Matter Exemptions

1. Proprietary Matters



2. Agency Management and Personnel



3. Military & Foreign Affairs Functions



4. Procedural Rules

C.  Non-legislative Rules



1. Policy Statements



2. Interpretive Rules

D.  553(a)(2) excludes rules regarding certain subject matter from formal rulemaking procedures, under the proprietary exemption.  

1.  Agency is required to follow its own rules, despite the statute not establishing those rules.  

2.  553(a)(2) exempts rules regarding agency management or personnel.  Courts have held that this exemption is inapplicable when the rules have a substantial impact on persons outside of the government.  Narrow construction.  If a government-wide rule, the notice and comment periods must be observed.  

E.  553(a)(1) exempts military and formal affairs functions.  DOD has interpreted this to exempt all of its rules.  Internal policy favoring N & C periods with rules having a substantial effect on the public, unless it would substantially interfere with its own activities.  

F.  Problem 6, p. 332:  They are civilian employees, so probably does not involve a military function.  Would N & C comments be helpful?  

G.  U.S. Dept of Labor v. Kast Metals Corp.: Under prior practice, OSHA selected businesses for inspection by a random method.  Without N & C, OSHA adopted a new instruction to inspect businesses with the highest accident rates.  Kast was selected and attempted to quash the warrant.  District court granted, saying that tit found that it had a substantial impact on regulated persons.  Procedural rules are exempted from N & C.  The court found that the rule was procedural on its surface.  Procedural rules that depart from existing practice and have a substantial impact on those regulated are required to provide notice by publication.  Kast has an interest in being free from unreasonable intrusions onto its property, but the interest does not extend to freedom from any inspection.  The government must still satisfy a federal magistrate that the inspection is reasonable under the Constitution.  The rule didn't alter the substantive rights provided by the statute, so didn't have a substantial effect on regulated parties.  

1.  Does the procedural rule have a substantive effect that would be substantial enough that following the N & C periods would be a good idea?  

2.  Problem 4, p. 336: singles out a particular subset of violations for action, they may be causing a substantial impact that would require them to follow N & C procedures.  

H.  Non-legislative rules:

1.  Legislative rules are legally binding, like statutes enacted by the legislature, promulgated using statutory authority granted by the legislature, and binding on private parties and the government.  Informal legislative rules must be enacted following the N & C procedures of the APA.  APA exempts interpretative rules and general statements of policy from the N & C procedures of informal rule-making.  

a.  Courts have stopped applying the substantial impact test for policy statements and interpretive rules.  

2.  Policy statements are exempted from public procedure because they do not alter anyone's legal rights.  If the language of the statement or the way the agency implemented it suggests that the agency will not give opposing parties the opportunity to re-open the issues, the court might invalidate the policy statement and force the agency to follow the rule-making procedures.        

3.  Mada-Luna v. Fitzpatrick: Man wanted to avoid deportation so argued that the 1978 instruction was invalidly repealed and the 1981 version was invalidly adopted.  INS issued operating instructions that they claimed were general statements of policy, so could be adopted without N & C procedures.  The court adopted the test that the statement need to operate only prospectively and must not establish a binding norm or be finally determinative of the issues or rights to which they are addressed, but must instead leave INS officials free to consider the individual facts in the various cases that arise.  The decision-maker has discretion to consider individual factors.  

a.  Problem 9, p. 347: probably invalid, because the penalty schedule acts as a legislative rule and should undergo note and comment procedures.  The company should have an opportunity to comment.     

4.  Interpretation – Reasoning like courts/Rulemaking – "arbitrary" value judgments (legislative)

5.  Hoctor v. USDA:  An interpretive memo, which provided that "all dangerous animals must be inside a perimeter fence at least 8 feet high" was not a valid interpretive rule based on a regulation dealing with the "structural strength" of facilities housing the animals.

VII.  Control of Agencies by the Political Branches of Government

A.  The Non-delegation Doctrine and Federal Agencies: If Congress delegates broadly, the agency issuing detailed regulations has nothing to do with whether the scope of the delegation is too broad.  Congress is electorally accountable in a way the agencies are not.  The question under the non-delegation doctrine is whether the statute is detailed enough, which is a very subjective standard and courts could uphold just those laws that they like.  Ultimately the President is responsible.  Broad delegations give presidential administrations more authority.  President can change policies to reflect the views of the voters.   

1.  Meat Cutters:  Economic Stabilization Act did not unconstitutionally delegate lawmaking authority to the President to stabilize prices, wages and rents.  Alternative safeguards:

a.  Sufficient statutory standards to constrain P's discretion ("intelligible standard")

b.  Executive empowered to limit his own discretion over time

c.  APA Procedures 

d.  Judicial review under APA 

2.  Industrial Union Department v. American Petroleum Institute: (The benzene case).  OSHA set the standard for benzene at 1 part per million, although OSHA did not find, and research did not establish, that there is danger to the health of workers at levels of concentration below 10 parts per million.  The statute directed the Secretary, "to set the standard which most adequately assures, to the extent feasible… that no employee will suffer material impairment of health."  The plurality held that OSHA must find, before promulgating a standard, that it is necessary and appropriate to remedy a significant risk of material health impairment.  If the statute was interpreted the way the agency wished, the statute would make such a sweeping delegation of legislative power that it might be unconstitutional. 

a.  Before specifying the permissible level of benzene, OSHA must find that its standard is necessary to remedy a significant risk of material health impairment.  As interpreted, the Act contained an "intelligible principle" to guide OSHA's discretion. 

b.  Rehnquist's concurrence: The purpose of the non-delegation doctrine is to ensure that the important choices of policy are made by Congress.  Congress has to make the important decisions because they are accountable, so they gave too much authority to the agency.  The non-delegation doctrine serves three important functions:

i.  it ensures to the extent consistent with orderly governmental administration that important choices of social policy are made by Congress.

ii.  it ensures that Congress provides the recipient of the authority with an intelligible principle to guide the exercise of the delegated discretion.

iii.  it ensures that courts charged with reviewing the exercise of delegated legislative discretion will be able to test that exercise against ascertainable standards.  

3.  Whitman v. American Trucking Ass'ns, Inc.: Clean Air Act requires Administrator of the EPA to promulgated air quality standards for each air pollutant.  DC Circuit said the agency's interpretation of the statute did not satisfy the non-delegation doctrine.  Whether the statute allowed the EPA to consider the costs of the regulations?  The court looked at the plain language of the statute and said the statutory text does not allow the EPA to consider costs.  The statute stated clearly in other areas when costs should be considered.  The court did not want to interpret the statute that way just to avoid the constitutional difficulty.  If Congress has not adopted an intelligible principle, the agency cannot adopt one to make up for it.  The agency is supposed to promulgate standards to protect the public health and not to consider costs.  The intelligible principle standard is still the law.  

a.  The EPA contained an "intelligible principle" to guide the agency's discretion, namely the requirement that air quality standards be set at the level that is "requisite" to protect public health with an adequate margin of safety.  They were precluded from considering costs.  

b.  Legislative overrides are difficult because of the presentment requirement.  


B.  Legislative Controls

1.  Immigration and Naturalization Service v. Chadha: Chadha challenged the constitutionality of the legislative veto.  The court agreed with Chadha, despite supporter's of the legislative veto's claim that the legislative veto frees Congress to supervise the agency and is a useful political invention.  Legislative veto is unconstitutional as a matter of federal law.  The legislative veto is unconstitutional because it allows Congress to make laws in violation of Art. I, Section 7's requirements of bicameralism and presentment.

a.  White's dissent argued that the legislative veto was a compromise.  Congress and the president were both happy with the arrangement and the courts should not interfere.  The law that contained the legislative veto was passed properly, so the law passed through the proper channels.  It is like agency rule-making delegated by Congress, why can't Congress reserve rule-making power for itself?  

b.  Separation of powers: inquiry focuses on the extent to which it prevents the Executive Branch from accomplishing its constitutionally assigned functions.  Whether the potential for disruption is present, determine whether the that impact is justified by an overriding need to promote objectives within the constitutional authority of Congress.

c.  Powell: The House was performing an adjudication… which is a judicial function.  This violates separation of powers.

d.  Majority: the political expediency of the legislative veto is unimportant.  Legislation must be enacted according to art. 1, section 7 and the requirements of bicameralism and presentment.  That did not occur with the legislative veto, therefore it was unconstitutional.  In order for this to be applicable, Congress must be performing law-making.  When any branch acts, it is presumptively using the power the Constitution delegated to it.  It also looks at the effect of the veto.  It is legislative in purpose of effect, of altering the legal rights, duties and relations of persons, including the Attorney General, Executive Branch officials and Chadha, all outside the legislative branch.

e.  This is different than agency-rulemaking, because of the presumption that Congress is acting in legislation.  Agencies are presumptively acting in a executive function, which does not require bicameralism and presentment.  Agencies have safeguards, such as judicial review, acting within their delegated authority, the APA procedures and legislation can refine the statute delegating authority to the agency.  Congress would have the danger of arbitrary governmental activity.  

f.  After Chadha, other legislative vetoes were invalidated in the rule-making context.  Some states do have lawful legislative vetoes.  

g.  Clinton v. City of NY.  Invalidated the federal line item veto act on the grounds that the President's authority violated bicameralism and presentment and probably violated the separation of powers by increasing the powers of the President at the expense of Congress.  

i.  Congress still controls the agencies' statutory authority.  There are committees that oversee the agencies.  The appropriations committees monitor spending and funds of the agencies, and can investigate or initiate legislation to override agency actions.  


B.  Executive Control: Personnel Decisions

1.  Appointment of Officers.  Buckley v. Valeo:  whether Congress's role violated Art. 2, section 2, cl. 2 of the Constitution.  It did, because Congress could not appoint the members.  The officers had rule-making authority and adjudicatory duties.  Officers may only be appointed by the President and with the consent of the Senate.  Inferior officers may be appointed by the President, heads of departments or courts of law.  

a.  Congress's role in appointing FEC commissioners violated Art. II, section 2 because "officers of the U.S." (who exercise significant authority pursuant to the laws of the U.S.) must be appointed by the President with advice and consent of the Senate.

2.  Removal of Officers.  

a.  Humphrey's Executor:  Roosevelt requested the resignation of Humphrey due to differences of opinion, despite the FTC act providing that a commissioner could only be removed for inefficiency, neglect of duty or malfeasance in office.  The president appointed this person, so believed he could also remove the person.  Congress can place statutory limits on the President's removal power.  The FTC Commissioners should be independent  and should not hold their offices upon the pleasure of the president.  

i.  Congress can limit the President's power to remove commissioners of independent agencies by fixing their terms and forbidding their removal except "for cause" in the meantime.   

b.  Morrison v. Olson: Ethics in Government Act created a special court that was authorized, in response to a request by the Attorney General, to appoint an independent counsel to investigate and prosecute possible violations of federal law by certain high ranking government officials.  The Act provided that the AG could remove the independent counsel but only for "good cause."  Whether the Act violates the appointments clause?  Is it interfering with the exercise of the president's function to faithfully execute the laws?  The court upheld the constitutionality of the Act on both questions.  

i.  The independent counsel was an inferior officer.  Removal power was in the hands of the executive branch, in the AG.  There were limitations on the authority of the independent counsel, such as investigation and prosecution, but the IC could only investigate the specific issue assigned.  It's logical for the court to be appointing a person to perform this function that the court is very familiar with.  

ii.  Restriction on removal: this limitation does not deprives the President of control over the independent counsel to interfere impermissibly with his constitutional obligation to ensure the faithful execution of the laws.  Congress cannot give itself power to remove executive branch officials, because that is a separation of powers problem.  The power of removal in this case is still in the executive branch.  The Act didn't unduly trammel executive authority.

iii.  Scalia's dissent: Power is being taken from the President to prosecute the crime and the independent counsel is not under the President's exclusive control.  The AG has power to remove the IC, not the President.  This view is based on the unitary executive, that the president should have complete control over all executive functions.  Also, must be fired for misconduct, not just because the president disagrees with the IC.  

iv.  The Court doesn't come up with a clear standard for when Congress has trammeled executive authority, but comes up with a balancing test.  Scalia thinks the majority struck the wrong balance.  The president's public support will be eroded, by the allegations made by opponents and the AG will have to investigate unless there is no reasonable basis behind the allegation.  The political parties will use this as a means to detract from one another.  

v.  The assignment of a special task will cause excessive zeal on the part of the IC, as when there are other tasks that need to be priorities.  Like people won't be treated alike, they are more likely to be prosecuted in cases with IC.  

vi.  The Ethics in Government did not violate the Appointments Clause because the IC was an "inferior officer" who could be appointed by "courts of law."  Neither the Act as a hole nor the "for cause" removal restriction violated the SOP because they did not "unduly trammel executive authority" or "impede the President's ability to perform his constitutional duties."

VIII.  Scope of Judicial Review

A.  APA 704: Actions reviewable.  A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on the review of the final agency action.  

APA 705: Relief pending review.  Emergency relief to prevent irreparable harm.

706: Scope of review.  Read carefully.  The reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions and determine the meaning or applicability of the terms of an agency action.  The court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.  

706 (2) (E) sets forth the substantial evidence standard in a case subject to sections 556 and 557.

B.  The executive can exercise some control over agency policy.  Clinton issued directives to the agency about adopting rules on particular topics.  President has significant ability to influence the agency.

C.  Courts will frequently be confronted with cases that challenge an agency's findings of fact, interpretation of statutes, and exercise of agency discretion.  

D.  Judicial Review of Findings of Fact

1.  Universal Camera Corp. v. NLRB: ALJ believed the company and found that the employee was fired for insubordination.  The NLRB reversed and reinstated the employee with back pay, finding the employee was discharged for retaliation.  The court of appeals affirmed, finding that the NLRB's decision was based on substantial evidence, but ignored the fact that the hearing examiner had issued a contrary finding. 

a.  The court remanded, saying that the decision should be based on the whole record, and the court of appeals did not consider (and should have) the hearing examiner's report.  The hearing examiner's report was part of the record.  The court did not require that the examiner's findings be given more weight than in reason and in the light of judicial experience they deserve.  The significance of his report depends largely on the importance of credibility in this particular case.  However, the Board has the responsibility for the decision and the Board can apply uniform rules.  The court will defer to the Board and review its decision using the substantial evidence test, but the Board needs a good reason for reversing the hearing examiner's decision, which should be part of the record.  The court compares the substantial evidence test to a court faced with a motion for directed verdict, which uses the evidence from which a "reasonable" fact-finder could reach that conclusion.  

b.  There was substantial evidence to support the NLRB's conclusion that an employee was fired in retaliation for previous testimony.  The court of appeals erred, however, in failing to consider the contrary conclusion of the hearing examiner because her report was part of the "whole record."

c.  The clearly erroneous standard is somewhat less deferential, sometimes applied in state court. 

E.  Scope of Review of Issues of Legal Interpretation

1.  Connecticut State Medical Society: Podiatry Board issued a declaratory ruling that the ankle is part of the foot and that podiatrists could treat foot problems.  The Medical Society challenged it.  The trial court overturned based on the dictionary definition of foot.  The trial court did not give much deference to the Board's decision that the ankle was part of the foot, instead going to the dictionary.  The Board stated that their decision should have been given deference.  This case presents a question of law turning upon the interpretation of a statute, and the Board's decision that the ankle is part of the foot is against the plain meaning of the statute.  The statute did not give the Board the power to expand the area covered by podiatry.  The Board has a conflict of interest, because they want to include ankle problems to gain additional business.  

a.  The Podiatry Board's ruling that podiatrists could treat ankle problems was contrary to law because the statutory definition of podiatry was limited to "foot ailments."

2.  Chevron:  The EPA adopted a rule that allowed consideration of an entire plant as a stationary source (rather than individual pieces of equipment), so a company could use new equipment that would increase the level of pollution, as long as they decreased the level of pollution of a different area of the plant without getting a new permit.  The Court of Appeals invalidated the rule.  The Supreme Court deferred to the agency and upheld the agency's interpretation of the statute.

a.  Chevron Two-step:

i.  Whether Congress has directly spoken to the precise question at issue.   If the intent is clear, that is the end of the matter.  (Has Congress spoken clearly enough?)

ii.  If Congress has not addressed the question, the question is whether the agency's answer is based on a permissible construction of the statute.  (Whether the agency's interpretation was reasonable?) 

b.  The court decided that the statute is ambiguous and they should defer to the agency.  First look at the statutory language.    

c.  Agencies are politically accountable in ways that courts are not.  They also have expertise.  Congress delegated authority to the agency and implicitly to fill any gaps left by Congress to put the statutes into effect in a sensible way.  

d.  Courts will not give deference to informal declarations that are not binding.          

e.  The EPA's legislative rule, which treated an entire plant as a single "stationary source" under the CAA, was based on a reasonable interpretation of an ambiguous statute and therefore entitled to deference.

3.  Problem 9, p. 570: Oil spill.  "damages should not be limited by the amount needed to restore the resource…" suggests punitive damages, and that the least amount should be the one to restore the resource.  It tells you where the money goes, but not how much the damages have to be.  Damages can only be spent on restoration of the resource but the measure of damages is not limited to the amount to restore the resource.  Statute implies that the amount cannot be greater than the amount necessary for that purpose.  

a.  Sierra Club would argue that the amount is so low that it doesn't advance the purposes of the statute and is not reasonable.  The agency would argue that the amount is logical and their decision should be deferred to.  

b.  The severity of the penalties is a policy decision that should be left to the agency's discretion due to their expertise.  

c.  The agency was reversed under Chevron step 1.   


F.  The Limits of the Chevron Doctrine

1.  In Christensen v. Harris County, the Supreme Court decided that "interpretations such as those in opinion letters—like interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron-style deference.  Instead, interpretations contained in formats such as opinion letters are 'entitled to respect'" under the Court's decision in Skidmore v. Swift, but only to the extent that those interpretations have the 'power to persuade.'  

2.  U.S. v. Mead Corp.: Whether a tariff classification ruling by the Customs Service deserves judicial deference.  Tariff ruling letters had binding effect on those they were addressed to, and had precedential effect.  Mead imported day planners, which were originally free of duty.  In January, 1993, Customs sent a ruling letter classifying Mead's day planners are bound diaries, and subject to 4% tariff.  Mead protested, and Customs sent another letter, listing its reasoning, including dictionary definitions of diaries and commercial usage.  Mead filed suit in the Court of International Trade, which granted the government's motion for summary judgment.  The court of appeals reversed, stating that Customs classification rulings should not get Chevron deference and that the planners were not diaries.  The Supreme Court held "that administrative implementation of a particular statutory provision qualifies for Chevron deference when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority." 

a.  Chevron deference can be applied to formal adjudication and notice and comment rulemaking, due to the procedural safeguards inherent in these two methods.  

b.  The letter is not entitled to Chevron deference, but was entitled to respect under Skidmore.  

c.  Although a Customs Department ruling letter was not entitled to Chevron deference because there was no indication that Congress intended such a ruling to carry the force of law, the ruling letter was entitled to "respect" according to its persuasiveness under Skidmore.  

d.  Scalia's dissent: He sees no reason not to use Chevron in this case.  He sees no necessary connection between the formality of procedure and the power of the entity administering the procedure to resolve authoritatively questions of law.  It takes the flexibility out of agency decisions because once a court has taken the ambiguity out of a statute.

e.  Chevron: Deference? 

i.  Legislative Rules (Yes

ii.  Formal Adjudication ( Yes   






(a)  Congressional intent and structural safeguards

iii.  Informal Adjudication ( Maybe

(b)  Look at the statute and the amount of procedural safeguards

iv.  Interpretative Rules ( No

v.  General statements of policy ( No

f.  Note 7, p. 569.  Agency interpretations of their own regulations: controlling weight unless it is plainly erroneous or inconsistent with the regulation.    

G.  Judicial Review of Discretionary Determinations in Adjudication

1.  Courts will review based on hard look judicial review, which bears similarities to step two of Chevron.  

2.  Salameda v. INS: deportation proceedings lasted for over 14 years.  Asked for deportation to be suspended because his deportation would result in extreme hardship to the alien or his spouse, parent, or child, who is a citizen or an alien lawfully admitted for permanent resident.  Court held that the agency's decision was arbitrary and capricious.  Agency ignored Salameda's arguments of hardship, due to long residence and activeness in their community.  The agency did not consider the hardship of constructive deportation on Lancelot.  Salameda suggested that they could name his as a party, but the agency refused.  They said deporting them would be an extreme hardship due to their community service, demonstrating that they have close ties to the community.  The agency did not consider the community service, despite a concession that the information was relevant.  This is using the arbitrary and capricious standard with hard-look judicial review.  

a.  Easterbrook would have affirmed, since every one who is deported suffers a hardship, but the hardship must be extreme.  The court shouldn't require a detailed explanation for an easy case.  He also believed that Salameda waived his argument because he didn't argue hardship until this court.  The agency did Lancelot a favor in not naming him because he would not be able to come back in the future.  Community service was not a relevant factor, and the conclusion that it was, was contrary to the statute.  

b.  The INS's decision to deny Salameda's request for suspension of his deportation was arbitrary and capricious because the agency's judicial officers did not address the issues raised by the alien's application in a rational fashion.  Hard look judicial review (reasoned decision making requirement).      

c.  Hard-look judicial review: application or interpretation of arbitrary and capricious standard, requiring the agency to consider the important aspects of the problem and coming up with a reasoned decision.  

i.  Most state courts do not engage in hard-look judicial review.  There is a much more deferential approach in state court.  

d.  Citizens to Preserve Overton Park, p. 586: Substantial evidence test is limited to factual review of findings in formal litigation and formal rule-making.  A and C requires a court to consider whether the decision was made on the relevant factors and whether there was a clear error in judgment.

H.  Judicial Review of Discretionary Decisions in Rulemaking

1.  Motor Vehicle Manufacturers Ass'n v. State Farm: Airbags and automatic seatbelts case.  The agency rescinded their rule, deciding the costs did not justify the benefits.  The court applied the arbitrary and capricious standard and decided that it was.  The agency argued that they should be awarded more deference.  "Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view of the product of agency expertise.  The decision to revoke was arbitrary and capricious because the agency did not consider just amending the rule to require airbags.  The agency needs to give reasons for not doing this.  No procedural requirements are being imposed that are not authorized by the APA.  The case was remanded to the agency for further consideration, leaving the suspension of the standard in effect.  

a.  NHTSA's decision to rescind a rule requiring car manufacturers to install passive restraints (i.e., automatic seatbelts for airbags) in new cars was arbitrary and capricious because the agency failed to consider imposing mandatory air bags and ignored the factor of "inertia" in assessing the safety benefits.

b.  Chevron applies to purely legal questions (the meaning of the term stationary source).  State Farm involves applying broad statutory language to the facts before it.  Both focus on reasonableness.  

2.  Borden: In some states, a rule will be upheld if there is any conceivable basis for the agency's position, and the challenger has the burden.  The agency is not limited to evidence it considered at the time it adopted the rule.  

IX.  Remedies and Reviewability of Agency Decisions

A.  Reviewablity of Agency Decisions

1.  The authorizing statutes will frequently tell people where they can seek judicial review.  

a.  The trend is to authorize federal jurisdiction in a court of appeals.  Court of appeals are better prepared to conduct an appeal process since they understand the standards of review.  

2.  APA provisions in Section 703.  If the statute itself doesn't provide procedures or jurisdiction for judicial review, the plaintiff may bring a claim anywhere they would otherwise be able to bring such a claim. 

a.  State courts follow a similar approach for state statutes and agencies.  A number of states have adopted statutes on particular courts to review all or some of agency actions.  

3.  Governmental Immunity: To sue the government, there must be a waiver of sovereign immunity.  The APA has been interpreted as a waiver of immunity in areas not seeking monetary damages.  

a.  Another waiver is necessary for actions seeking monetary damages, such as the Federal Tort Claims Act and federal civil rights acts.  

B.  Preclusion of Judicial Review

1.  Bowen v. Michigan Academy of Family Physicians: regulation called for lower payments for allopathic family physicians than other physicians.  There was judicial review of both part A and part B in eligibility, but only in part A in amount.  Under section 701, does the statute preclude judicial review?  The strong general presumption is that judicial review is allowed.  

a.   In Erika, the court decided there was no judicial review of amount determinations under part B (an adjudication-type decision).  Under part A, there is administrative review by the agency, followed by judicial review.  Under part B, there may be no judicial review in federal court, but is subject to administrative review by the carriers.  

i.  These are routine cases that we don't want to hassle the courts with.  

b.  This case is different because this is an attack on the validity of a regulation, the agency's method of reimbursement.  If they could not bring this action, there would be nowhere for them to bring a constitutional challenge.  

i.  Can Congress preclude all judicial review of constitutional claims?  

c.  The strong presumption of judicial review carries the day. 

d.  The "strong presumption" that Congress intends judicial review of agency action will not be cut off unless there is persuasive reason to believe that such was the intent of Congress.

2.  Problem 6, p. 637: Is the agency's decision judicially reviewable?  The statute says that it is not judicially reviewable.  The 1981 MSAPA seems to endorse express preclusion of judicial review.  Is she disabled?  The agency said no.  Consider the residuum rule.  His written report would be hearsay and inadmissible.  The agency may have relied on weak and incompetent evidence.  This case may not be setting a major precedent.  She may have a procedural due process claim, because she had a property interest in the pension and disability benefits.  She wanted the right to confront witnesses and cross-examine them.  Courts will look at the importance of the questions being raised to decide what can be reviewed.  The court decided that the due process claim was entitled to judicial review, but routine factual questions were not entitled to review.

C.  Commitment to Agency Discretion

1.  Heckler v. Chaney: Chaney was a death row prisoner who wrote to FDA, alleging that the use of drugs for capital punishment violated the FDCA, because such use had not been approved as "safe and effective."  The FDA refused to take enforcement action and relied on his discretion not to enforce the Act in cases where there is no serious danger to the public health or a blatant scheme to defraud.  The lower court held the FDA's refusal was reviewable and an abuse of discretion.  The question was whether determinations by the FDA not to exercise its enforcement authority over the use of drugs in interstate commerce may be judicially reviewed.  The court held that there was no judicial review of the FDA's decision not to take enforcement action.  The standard is whether the statute is written in such broad terms that in a given case there is no law to apply.  

a.  This is an exception under 701(a)(2).  Review is not to be had if the statute is drawn so that a court would have no meaningful standard against which to judge the agency's exercise of discretion.  In such a case, the statute (law) can be taken to have "committed" the decision-making to they agency's judgment absolutely.  

b.  There would be many practical problems with judicial review of non-enforcement.  The agency has limited resources, and greater expertise in deciding the likelihood of success.  When an agency refuses to take action, there are fewer concerns with individual rights.  

c.  Presumption against judicial review in non-enforcement decisions, except where the statute articulates detailed enough criteria of when enforcement should be undertaken.  If the agency concluded it did not have jurisdiction, a different result may be reached, because a court is competent to review the scope of an agency's legal authority.  

d.  The Court avoids the decision of whether there might be judicial review applying the law in agency regulations.  The 10th Circuit said there can be judicial review using these regulations.  

e.  The Court adopted a presumption that agency decisions not to exercise enforcement authority not to exercise enforcement authority are "committed to agency discretion by law" and therefore exempt from judicial review.  Presumption can be overcome, for example, where Congress has provided guidelines for the agency to follow (where there is law to apply).

2.  Section 701 exemptions from judicial review

X.  Standing to Seek Judicial Review and the Timing of Judicial Review

A.  Standing to Seek Review

1.  Association of Data Processing Service Orgs. v. Camp: Petitioners (data processing service) challenged a ruling by the Comptroller of Currency that national banks could provide data processing services.  The Supreme Court decided that the service did have standing.  

a.  There is a three prong analysis: 

i.  constitutional standing ( injury in fact.  Losing business to the banks, specifically two customers to specific banks.  

ii.  Is plaintiff within the zone of interests sought to be protected by the statute?  The Bank Service Corporation Act states that there are limits on the functions that can be performed by banks.  

iii.  Has judicial review been precluded?  The court finds no evidence that review has been precluded.  

b.  Brennan's concurrence: the zone of interests step is unnecessary. 

i.  The court is imposing a requirement that it is interpreting out of the statute.  

ii.  Section 702.  A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof… There are some exceptions.  

c.  Competitors of the beneficiaries of an agency decision had standing to challenge its validity because they alleged an "injury in fact" and their interests were "arguably within the zone of interests to be protected or regulated" by the statutory scheme or Constitutional guarantee in question.

d.  The zone of interests test is an additional test to those imposed by the Constitution imposed by the APA, a prudential doctrine imposed by Congress (as interpreted by the courts).  

2.  Problem 5, p. 655: Does Ted have standing to challenge the Secretary's rule prohibiting the withdrawal of water stored in Lost Lake?  The statute seems to protect the sucker, not Ted.  The court decided that Ted did have standing.  Statutes are compromises, and the farmers wanted the statute to protect their interests.  The court decided the zone of interests was any one who was interested in the legislative process.  

3.  Lujan v. Defenders of Wildlife:  ESA requires agencies to consult with the Secretary of the Interior to make sure that federally funded actions do not endanger endangered species.  The Secretary adopted a rule that it was not necessary to get approval for actions outside of the U.S.  The Defenders of Wildlife wanted AID to consult with the Secretary before undertaking projects that would endanger the Nile crocodile an the Asian leopard.  

a.  The constitutional standing test is:

i. concrete injury in fact; 

ii. causation ("traceability"); and 

iii. redressability.  

b.  They did not have standing and lost at summary judgment.  

i.  The party invoking federal jurisdiction bears the burden of establishing these elements.  

ii.  The plaintiff bears the burden of proof, with the manner and degree of evidence required at the successive stages of the litigation.  In response to a summary judgment motion, the plaintiff can no longer rest on mere allegations, but must set forth by affidavit or other evidence specific facts which for purposes of the summary judgment motion will be taken to be true.  

c.  The plaintiffs did not have standing because they did not show injury in fact.  The plaintiffs claimed that some of them went to Sri Lanka, and did not see the animals and hoped to go back and see the animals.  The court suggests that the outcome might have been different if the plaintiffs had concrete plans to go see the animals (such as plane tickets).  

d.  Four justices felt the plaintiffs had failed to show redressability.  Even if they prevailed, it is unclear whether the agencies would follow the Secretary's advice; therefore, a judgment against the Secretary would not necessarily redress the harm to endangered species.  

e.  The citizen-suit provision of the ESA: Scalia felt this was over-reaching by Congress.  Congress could alter the zone of interest requirement, because that is a prudential one.  Congress cannot eliminate the constitutional standing requirement.  

f.  Plaintiff lacked standing to challenge a rule adopted by the Secretary of the Interior because it did not demonstrate that its members would suffer a concrete injury from the Secretary's action.

g.  Kennedy and Souters' concurrence: Congress has the power to define injuries and can relate the injuries to the class of people allowed to bring suit.  Congress can create an interest and allow someone to file suit under that interest.  

4.  Problem 10, p. 667: Ellen wants a grant for EAT.  Who has standing?

a.  EAT: First step. Constitutional standing test:





i.  injury in fact (denied funding and unable to produce plays)





ii.  causation 

iii.  redressability (even if they got the money, they might not 

be able to produce a play)   

b.  EAT: Second step.  Zone of interests: the statute was enacted to help theater companies.  

     


c.  EAT would probably be denied standing.  

d.  Nate: First step.  Constitutional standing test: 

i.  injury in fact (he enjoys theater and would go see EAT's productions)

ii.  causation

iii.  redressability

e.  Nate: Second step.  Zone of interests: the statute was enacted to provide theater for the public, and he is a member of the theater-loving public.  

f.  Nate would probably be denied standing.  

B.  Timing of Judicial Review:

1.  Finality: must reach a definitive conclusion.

a.  FTC v. Standard Oil: Could the companies challenge the action in court before the agency finished its proceedings.  APA 704 provides for finality.  The court declined to exercise judicial review, because there was no final action to review, just investigation.  The court did not want to interfere with the agency's investigation.  

i.  As a general matter, two conditions must be satisfied for agency action to be final:

(A) the action must mark the consummation of the agency's decision making process—it must not be of a merely tentative or interlocutory character.  

(B) the action must be one by which rights or obligations have been determined or from which legal consequences will flow.  

ii.  Also bars judicial review of actions taken by a subordinate official whose actions don't affect the public, such as no judicial review of census figures compiled…

iii.  Courts will conduct review where irreparable harm will result otherwise.  

2.  Ripeness: proper balance between agencies and courts by foreclosing judicial review when further agency action would benefit the decision making process.

a.  Abbott Laboratories v. Gardner: Pre-enforcement judicial review of rule that generic name must appear with the trade name.  The rule had not been enforced against anyone.  The issue was ripe for judicial resolution.  The court must evaluate the fitness of the issues for judicial decision and the hardship on the parties of withholding judicial consideration.  The parties were threatened with fines and seizures if they did not change their labeling, so this was sufficient hardship.

i.  Court must evaluate the fitness of the issues for judicial decision.

ii.  Court must evaluate the hardship on the parties of withholding judicial review.

3.  Exhaustion of Administrative Remedies: maintaining the integrity of the administrative process by foreclosing judicial review by parties who have not diligently pursued available administrative remedies.  

a.  McCarthy v. Madigan: Monetary damages were not available in the administrative proceedings, so they were inadequate to provide the damages he was seeking.  

i.  Courts will excuse failure to exhaust if the plaintiff can demonstrate irreparable harm, inadequacy of administrative remedy, and/or the agency is biased or pre-judged the issue.  

ii.  Exhaustion is not usually required for purely legal questions or questions of jurisdiction.  

iii.  Discretionary appeals do not need to be pursued to meet the exhaustion requirement under APA 704.  

b.  Exhaustion can preclude judicial review entirely if the party does not exhaust a particular issue, saying the plaintiff waived the claim by not raising it in the administrative proceedings.
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