Advanced Criminal Procedure

Prof. Kaplan

I.
Double Jeopardy

1. 
Introduction: US Sup. Ct. did not feel that the 5th Am. Double Jeopardy did not apply to the states until 1969


2.
Double Jeopardy protections:



A.
a ( who has been acquitted cannot be retried




1.
CANNOT appeal an acquittal- even if directed verdict




2.
quasi-directed verdict: judge can reduce the charge but does not 

dismiss the case outright

3.
judge cannot take a motion for directed verdict under advisement- must decide it at the time it is brought- before ( presents their case



B.
a ( who has been convicted (and whose conviction has not been reversed 

on appeal or vacated by the trial) cannot be retried



C.
a ( cannot be punished more than once for the same crime/incident

1.
In Fed. Ct, ( can be charged with several counts and be brought to trial on each separate count (Blackburger case)

2.
In State Ct, all charges that occur out of one continuous incident must be brought at one trial or are lost

3.
MI does allow for consecutive sentencing for felony drug charges and felony firearm charge

4.
Same crime?- if conviction of serious crime also means less serious crime has been proven (ie. armed robbery and unarmed robbery)- is a different crime if the conviction of a serious crime does not mean the less serious crime was proven (ie. Home Invasion and Larceny- don’t have to have actually stole anything for HI and can commit larceny w/o HI)




5.
If convicted of HI and Larceny:

a.
in MI- HI 3 – 10 years; Larceny 1 – 5 years—serve 3 – 10

b.
in Fed- HI 3 – 10 years; Larceny 1 – 5 years—serve 4 – 15


3.
When does jeopardy attach?



A.
when the jury is sworn by the trial judge



B.
when testimony is offered in a non-jury trial



-can reissue after a prelim. exam- jeopardy does not attach



-if go to trial #2, jury sworn and is convicted- has waived his double jeopardy 

rights by not bringing a motion prior to trial #2- ( cannot appeal based on double jeopardy but can appeal based on ineffective counsel



When convicted, ( faces 3 issues:



1.
Evidentiary Rulings- improperly admitted evidence or improperly 

excluded evidence




a.
in order to prevail in MI- ( has to prove/satisfy 2 prongs





i.
abuse of discretion by judge





ii.
must show that it was outcome determinative- likely the 

jury would have reached a different verdict

b.
easier standard for ( if it is a constitutional error- ( has to show it is harmless beyond a reasonable doubt



2.
Improper jury instructions



3.
Prosecutorial misconduct


4.
Definition of an “acquittal” for double jeopardy purposes:



A.
the jury returns a verdict of not guilty



B.
in a bench trial, the judge renders a not guilty verdict



C.
the judge grants a directed verdict in a jury trial or a non-jury trial

a.
( seeks to dismiss case at conclusion of ( proofs and says ( does not have sufficient evidence on a necessary element of the crime (90% of the time these motions are made but only 10% are granted)

b.
reversal based on insufficiency of the evidence cannot be retried but can appeal the Ct of Appeals decision to reverse- reversal based on admissibility of the evidence can have a new trial

c.
if ( found guilty by jury- after that judge overturns stating insufficient evidence- ( can appeal judge’s decision- cannot re-charge- de novo standard of review (look at transcript and evidence submitted)

D.
an appellate court finds that the evidence presented at trial is insufficient to justify the jury having returned a guilty verdict (Burks v. United States)

a. 
cannot consider evidence presented by ( when issue is insufficient evidence to go to jury


5.
Dismissals which do not constitute an acquittal under double jeopardy rules:



A.
the case is dismissed before, during, or after the preliminary examination

a.
( does not have to justify new evidence presented or witnesses at subsequent preliminary examinations



B.
the grand jury refused to indict the suspect



C.
the case is dismissed BEFORE trial (prior to the jurors being sworn) on a 

legal basis, such as a speedy trial violation; the unconstitutionality of a statute; prosecutorial vindictiveness; entrapment; or the examining magistrate abuse his discretion in binding the case over from district court for trial

a.
cannot reauthorize since judge decided on matter of law but ( can appeal

b.
de novo standard of review- for legal issues (ie. speedy trial)

c.
abuse of discretion standard- (ie. entrapment)



D.
the case is dismissed DURING trial




a.
a speedy trial violation (United States v. Scott)




b.
a mistrial ruling




c.
the invalidity of the statute

i.
if on legal ground ( can appeal this decision and if win appeal, can have a 2nd trial


6.
The conviction is overturned on appeal based on an appellate finding that the trial judge erroneously admitted evidence: Should the ( be required to demonstrate that he had additional evidence to present at the original trial?



A.
abuse of discretion


7.
Bifurcated trials (de novo review)


8.
(’s pretrial ruling (before trial #2) of an adverse double jeopardy ruling


9.
Acquittal of the (- What if he illegally influenced the jury?



A.
Bribery



B.
Intimidation

10.
When is a directed verdict of acquittal actually considered to be a directed verdict for double jeopardy purposes?

A.
People v. Nix (453 Mich 619 (1996)) (4 – 3 for ()

1.
man abducts woman at supermarket, woman dies 6 days later from being trapped in trunk, man tells girlfriend (Nix - () that he got the car from the bitch in the trunk, ( does nothing to help the woman, ( is charged with 1st degree murder, ( atty moves for directed verdict of acquittal claiming ( owed not duty to woman in the trunk, ( motion granted and adjourns jury, Ct of App reverses and says ( did have a legal duty, 1st jury cannot remember facts- too much time passed, 2nd jury selected and finds ( guilty- ( appeals

2.
US Sup Ct- for (- judge ended the case when he granted the directed verdict of acquittal- ( could not appeal that decision

B.
People v. Vincent (455 Mich 110 (1997)) (4 –3 for ()

1.
( charged with 1st degree murder, ( moves for directed verdict of acquittal after ( case in chief, ( says lack of premeditation- wants 1st out and continue on 2nd, judge agrees and initially grants the motion, ( submits brief, judge reconsiders and denies ( motion, jury convicts ( on 1st, ( appeals

2.
US Sup Ct- for (- judge based the ruling on his impressions, was talking “out loud” and was not making a ruling from the bench- this was not a motion for directed verdict

11.
Insanity claims- after 1994 ( has burden of proof by preponderance of the evidence to prove that ( is insane

12.
The ( is convicted of attempted murder, and the victim subsequently dies: Double jeopardy principles do not insulate the defendant from facing a murder charge

A.
can be tried again for murder- is a different crime-cannot foresee that V will die- if guilty of murder then the attempted murder conviction and sentence is vacated



B.
if acquitted in trial #1, cannot be retried, was adjudicated on same act

13.
The jury convicts the ( of a less serious offense (for example, 2nd degree murder in a 1st degree murder prosecution), and the ( gains a reversal of his conviction and a new trial

A.
US v Green- acquitted of more serious crime, can only face less serious at a new trial

14.
The accused pleads guilty of a reduced (or less serious) charge, over the (’s objection


A.
double jeopardy does NOT attach, ( can be retried


B.
( cannot plead nc to less charge if ( objects


C.
( can plead as charged and ( can’t stop it- nor can ( stop nc plea as 

charged


15.
Great weight of the evidence v. insufficiency of the evidence

A.
jury shouldn’t have reached the verdict they did 

1.
great weight of the evidence relates to credibility- trial judge has right to grant a new trial based on verdict against great weight




2.
jeopardy does NOT apply- is continuing jeopardy NOT new 

3.
(’s can appeal by leave this decision for a new trial- appeal by leave and not by right because this is not a final order, case goes on

4.
( can raise this issue (against great weight) w/ all other things on appeal, ct of appeals and sup ct has power to grant a new trial

Court of Appeals has 4 choices: ( can appeal


1.
affirm



2.
order new trial


3.
reverse on trial errors


4.
outright reversal- does not make a finding of innocence, only a finding 

that there was insufficient evidence

-cannot attack a verdict based on anything that happened in the jury room (internal influences) or any reasons that the jury is biased on unless there is some jury misconduct (external influences)

-credibility is an issue for the jury- judge cannot decide a motion for directed verdict on credibility but if he does, still cannot appeal

16.
Sentencing credit is required where a ( serves time in jail or prison, and where his conviction is overturned on appeal, and he is convicted again on retrial (or by way of guilty plea)



A.
cannot be punished twice for same act- includes time at a forensic center 

17.
Dual sovereignty concepts:

A.
a person may be prosecuted in federal court, even if he has been acquitted or convicted of the same offense in a state prosecution- and vice versa, state can charge ( if in Fed Ct 1st- federal gov’t is a separate sovereignty


-( commits crime in State A and crosses into State B committing same crime continuously- both states can prosecute for all crimes

B.
MI provides greater protection to criminal (’s with respect to prosecutions for the same crime in federal court or another state court

C.
MI’s general rule: a conviction or acquittal in federal court for the same offense precludes prosecution in MI



D.
Exceptions to the general rule: People v. Childers (459 Mich 216 (1998))

1.
( molested stepdaughter on military base in Oakland Co- ( charged in fed. military ct.- ( in Oakland Co. charged ( w/ rape- ( argues that states penalty if higher then in military ct and states rights have not been vindicated- Judge buys this- ( pleas but reserves right to appeal for double jeopardy- Ct App reverses- MI Sup Ct reinstates verdict saying MI rights not vindicated

18.
Collateral estoppel principles:



A.
Ashe v. Swenson (397 US 436 (1970))

1.
robbery at poker game, Ashe takes off mask- ( charged w/ only 1 count- jury acquits- ( tries again regarding another victim- this time ( is found guilty- Judge finds ( could be guilty of this victim and not the other 

US Sup Ct- not a pure double jeopardy since is a different victim; in a civil case ( would be collaterally estopped- so Ct held collateral estoppel applies to criminal cases as well

2.
 so bring all charges/counts or lose them



B.
People v. Watt (115 Mich App 172 (1983))- a welfare fraud prosecution

1.
( is on welfare- continues to collect while working- ( is convicted but between time where ( is charged and convicted an administrative law judge finds that ( did not meet burden and allowed ( to continue to collect- ( appeals conviction- Ct of App reverses conviction

2.
MI is collaterally estopped because ( was adjudicated in admin. law hearing

3.
this is not double jeopardy- if administrative law judge found ( guilty and made ( stop collecting then ( could prosecute



C.
Collateral estoppel does not apply to probation violation proceedings.  

People v. Johnson (191 Mich App 222 (1991))

1.
if fail to prove probation violation- ( can still prosecute for the 

new crime, not collaterally estopped

2.
( often unprepared or not participant at probation violation so not bind them



D.
The prosecutor cannot use collateral estoppel principles against the (



1.
ie. ( cannot use finding of guilt at PV case at trial against (

3 types of Mistrials:



1.
Judge grants sua sponte (on his own)



2.
( seeks mistrial- very rare- if granted jeopardy might apply



3.
( seeks mistrial

19.
Mistrials- based on deadlocked or “hung” juries



A.
judge has power at some point to declare a mistrial



B.
usually means jury is leaning toward conviction- ( can be retried since 

there is a manifest necessity




1.
prior testimony is admissible at 2nd and subsequent trials




2.
if judge can cure the problem, short of a mistrial, he can do so to 

avoid double jeopardy

20.
Mistrials- based on the (’s motion, or on a judge’s sua sponte ruling:



A.
General rule- double jeopardy attaches, precluding a retrial

1.
there is a rebuttable presumption for double jeopardy- presumption jeopardy applies



B.
Exception to the general rule: manifest necessity exists

21.
Mistrials- the ( moves for a mistrial, or consents to a mistrial:



A.
General rule- a retrial is permitted




1.
presumption in favor of new trial- jeopardy not apply




2.
( asking for a new trial- waives double jeopardy



B.
Exception to the general rule: the ( provoked or goaded the 

( into moving for a new trial (People v. Dawson 431 Mich 234 (1988))




1.
trial judge determines if ( intended to make ( move for a new trial


22.
Examples of aborted trials (mistrials) where retrials ARE permitted:



A.
Juror misconduct



B.
the death of a juror (or serious illness)



C.
jury tampering



D.
the ( was charged under the wrong or a repealed statute



E.
an essential witness dies or suffers a serious illness before his cross-

examination is concluded



F.
a serious act of misconduct is committed by ( atty



G.
incapacity or death of the trial judge



H.
a witness inadvertently utters prejudicial statements, depriving the accused 

of a fair trial

I.
the jurors are exposed to prejudicial, inflammatory information concerning the case

J.
negligent conduct of the ( resulting in non-curative prejudice to the accused

23.
MI’s “same transaction test”, designed to prevent the ( from trying the ( more than once for separate offenses stemming from one criminal episode:

A.
provides more protection to a ( charged in state court, as opposed to federal court



B.
based on the concurring opinion of Justice Brennan in Ashe v. Swenson



C.
the “same evidence test” applies in federal court



D.
definition of the same transaction test: the ( is required to join at one trial 

all charges against a ( that emanate out of a single criminal act, occurrence, episode, or transaction, where the crimes were committed in a continuous time sequence and display a single intent and goal

E.
for crimes not requiring criminal intent (known as general intent crimes) the ( must join all charges where the offenses (1) are part of the same criminal episode, and (2) are designed to prevent the same or a similar harm

II.
Confessions and admissions

1.
Introduction- w/ all defenses, ( has burden of proof by a reasonable doubt to disprove them- ( must prove evidence that would justify the judge to instruct the jury as to that defense

2.
Distinction between a confession and an admission

A.
Confession: where ( admits he committed the crime- admitted the elements of the crime

B.
Admission: where ( makes statement short of saying he did it but statements are used against him circumstantially, they are a piece of the puzzle (“confession lite”)




1.
ie. V killed by a .357 magnum- ( says he owns a .357 magnum

C.
( statements can be admitted against him by ( but cannot be admitted by the defense- is hearsay if defense tries to admit them but not hearsay if admitted by ( (party admission exclusion)- ( can admit them if they fit into an exception such as an excited utterance

Ways for ( to exclude his statements:


1.
Miranda violation


2.
Due Process Grounds 

3.
Miranda v. Arizona (1966) and Dickerson v United States (2000)

A.
Miranda: ( lived in Arizona- chronic criminal- ( charged w/ rape and robbery- ( not advised of rights since there was no rule at the time- ( never invoked his rights- ( confessed and was later convicted

US Sup Ct- should have advised him of his rights to even the playing field between the trained officers and the stupid suspects who don’t know about the 5th and 6th am rights

-( was tried again and still convicted even w/o his confession

B.
Dickerson: ( convicted- Dist Ct said Miranda is a Constitutional based rule- US Sup Ct says it is a Constitutional based rule

C.
Miranda rights:




1.
right to remain silent




2.
statements may be used against you




3.
right to an atty




4.
if can’t afford one, one will be appointed for you




but is NOT being told that their silence will not be used against them if ( 

chooses to remain silent (( cannot tell the jury ( stayed silent)




D.
Ways a Miranda Violation occurs:




1.
detective mistakenly believes ( is not in custody




2.
detective 1 gives rights and ( says he wants a lawyer, detective 2 

not knowing about detective 1, gives Miranda again and ( now agrees to talk- once Miranda invoked it is invoked- cannot start over

3.
( request for a lawyer is ambiguous- (ie. “should I get an atty?”) most hold that this is NOT a request for an atty

4.
When must a police officer advise a ( of his Miranda rights? 



A.
Miranda is triggered by a ( being both-




1.
in custody AND




2.
being questioned

B.
no Miranda for traffic stops or stops for reasonable suspicions (ie. Terry stop)



5.
Definition of “custody” for purposes of the Miranda decision

A.
involves an arrest, but can be in custody w/o being under arrest- if the person’s freedom to leave is restricted, then is in custody even if officer did not tell them they are under arrest



B.
would a reasonable person have believed that they were not free to leave?



C.
People v. Williams: ( convicted of murder- ( appeals- 2 detectives 

concluded ( is the murderer and want to question him so they talked to him w/o arresting him at 3:00 am at his home- ( answered the door and agreed to answer their questions at the police station- officers drove ( to station in cop car while handcuffed in back seat- ( not formally under arrest- ( confesses that he did murder his girlfriend cuz he didn’t want his wife to find out- ( claims he was in custody- Ct says no, he was free to leave at any time- Ct of App affirmed was in custody while handcuffed but not when he was asked questions at the station (handcuffs were removed at the station)

D.
Terry v. Ohio: (exception to custody definition of Miranda)- can stop and approach and detain for a reasonable period of time w/o probable cause- is not in custody if time was limited and not beyond the scope- must have reasonable suspicion

6.
Legal ramifications of a Miranda violation

A.
( cannot use ( statements against him in ( case in chief but can use them to impeach ( if he testifies at trial in a contradictory manner- (“Due Process Lite”) 

7.
Can the ( admit into evidence a statement made by the ( in violation of the 

Miranda rules?  (Harris v. New York (1971))

A.
Harris v. New York: ( was not allowed to introduce statements given by ( in violation of Miranda- on cross ( impeached ( re: contradicting statements

US Sup Ct- can use these statements to impeach otherwise ( given license to commit perjury if ( cannot call him on it

B.
so Miranda is only a limited protection since can use statements that violate the Miranda rule if he testifies and contradicts them

C.
BUT jury cannot use those statements as the truth or to use them to satisfy an element of the crime or as substantive evidence- admitted for credibility and impeachment purposes only


D.
Fed. Ct may limit cross exam to the scope of direct exam but State Cts do not limit cross exam- so even if ( atty does not ask ( anything that would contradict the statements but ( can ask and if he is contradicting then statements come in

E.
if it is a Due Process violation- ( statements cannot be used at all- even for impeachment (“Fruit of the Poisonous Tree”)



F.
so ( has 2 choices w/ Miranda violations and w/o Due Process violation:




1.
( not testify




2.
( testifies and hopes that the jury does not use them for an 

improper purpose

G.
if a statement that is in violation of Miranda gives information as to where to find evidence/murder weapon, that evidence can still be admitted into evidence- including other witnesses


H.
but if it is a Due Process violation, is not admissible unless are able to show that they would have inevitably discovered the evidence or it was discovered through an independent source- including other witnesses

I.
if ( is subjected to questioning after asking for a lawyer- in violation of Miranda- he is stuck to that story since he can be impeached in it (ie. denies doing it to officers- but at trial claims self defense- can use his denials to impeach him and disprove his self defense)


Ways a Miranda violation occur:



1.
detective mistakenly believes ( is NOT in custody




2.
detective 1 gives rights and ( says he wants a lawyer- detective 2 not 

knowing about detective 1, gives ( Miranda rights again and ( agrees to talk- once Miranda invoked, it is invoked- cannot start over

3.
( request for a lawyer is ambiguous- most hold that this is not a request for an atty (ie. Should I get a lawyer?)

To avoid a Miranda violation- must have a lawful arrest (probable cause or an arrest warrant) and Miranda rights

8.
Challenges a ( atty may raise in seeking to suppress his or her client’s statement:

A.
he was in custody, and was interviewed w\o the benefit of receiving his Miranda rights

B.
he was advised of his Miranda rights, but did not knowingly waive his right to an atty




1.
drunk, on drugs, etc…



C.
the officer incompletely or imperfectly advised him of his Miranda rights



D.
he was advised of his Miranda rights, but asked unequivocally for an atty



E.
he invoked his right to remain silent, but the detective continued to 

question him

F.
after the initiation of criminal charges, the officers questioned the (, even though he had requested an atty at arraignment

G.
during the interview, he asked for an atty, but the officers continued to question him (he can suppress statements made after his request for an atty)

H. 
he previously asked for an atty, and during a second interrogation, he waived his right to an atty- unless ( initiates the conversation

I.
he did not voluntarily make a statement to the police (coerced statement)- this is a Due Process violation

J.
during the interview, he revoked his earlier waivers of his rights to remain silent and to be represented by an atty- anything after revocation is a violation

K.
the police arrested ( in violation of the 4th amendment and he voluntarily gave statements to the officers after receiving and waiving his Miranda rights 

1.
Dunaway v. New York (1979): prevents police from taking ( into custody w/o probable cause or w/o an arrest warrant- any statements are then violations of Due Process




2.
if not a lawful arrest, then is a Due Process violation

ie.
Hour 1- Miranda- ( asks for a lawyer- questioning continues- ( states he did it




Hour 2- ( says he used his gun




Hour 24- ( says put gun in sewer




-hour 1 and 2 are Miranda violations- statement can be used to impeach 

and used the gun

-hour 24 is a Due Process violation- cannot use location of gun unless inevitable discovery or independent source


9.
Can the police interrogate a ( who has requested an atty?

A.
Edwards v. Arizona (451 US 477 (1981)): ( asked for an atty and was re-interviewed- ( agrees to talk w/o lawyer and confesses- confession is out- “Edwards violation”



B.
not unless ( initiates the 2nd conversation but statements canbe used to 

impeach and evidence can be used

10.
Is there a distinction between a (’s invocation of his right of silence vs. his right to be represented by an atty?



A.
MI v Mosley (1975)

-MI could hold that statements could not be used ever- MI cannot give less protections then Fed Gov but can give MORE rights

B.
right to remain silent- can be requestioned after a reasonable time has passed

1.
invoke right to remain silent (“Miranda Lite”) is less severe than right to an atty- US Sup Ct held that after Miranda and ( invokes right to remain silent, after a reasonable time ( (in lawful custody) can be questioned again and can be used against him



C.
right to an atty- cannot be requestioned unless ( initiates the conversation



1.
if ( asks for a lawyer- ( cannot be questioned later even if ( now 

wants to waive rights unless ( initiates the conversation


5th amendment right to counsel

6th amendment right to counsel

-covered under Miranda


-post indictment right


-cannot be questioned after (


-(cannot be questioned about the 


invokes right to atty even if not

charge he is arraigned on but other


aware ( invoked right to atty


officers can question ( about other


(unless ( initiates the conversation)

crimes after being mirandized








-this right to counsel is crime specific







(situation in Texas v. Cobb)

11.
May a detective interview the ( for a crime unrelated to the crime for which he invoked his right to an atty?

A.
Texas v. Cobb 532 US 162 (2001)- ( wife dies during burglary- ( only charged with burglary and asks for an atty- ( tells dad he killed his wife- father tells police- ( arrested for murder and waives atty and confesses and is convicted

US Sup Ct.- upholds confession- are separate, can commit one w/o the other (not a lesser included offense) so can question w/o an atty about the murder charge

B.
Elstead v. Oregon: ( was questioned w/o being given his Miranda- ( confesses- it is then realized that Miranda was not given- ( was then Mirandized and ( still confesses

US Sup Ct.- the second confession is ok- was given his rights yet still decided to confess

12.
the ( may seek to suppress both exculpatory and incriminating statements

-a confession can mean anything, it can be a denial as well, it can be incriminating and/or exculpatory

13.
may the ( introduce his statement into evidence?


yes- 


-a ( statements are always admissible against him if relevant to the case and he 

does not object to their use/challenge the admissibility

14.
The (’s pre-trial (in limine) motion to suppress his statements:

A.
entitled a Walker Hearing in MI- (a.k.a Evidentiary Hearing)- until the 60’s the only way to suppress a statement was based on (’s voluntariness (look at the totality of the circumstances re: the interview and the ( himself)- hearing held only if ( seeks this hearing- can be for either a Miranda violation or a Due Process violation



1.
( has burden of proof by preponderance of the evidence




a.
prove Miranda was complied with




b.
voluntariness 

B.
the judge decides the issues outside of the presence of the jury- usually held before trial but can also be held during trial

C.
testimony is taken (from the detective, the (, and possibly others)- ( does not have to testify at this hearing if evidence shows that he was not in custody or properly Mirandized, if evidence does not show that then ( should probably testify- ( cannot call the ( however

1.
( testimony at this hearing CANNOT be used against him during the ( case in chief- only for the purpose of deciding the admissibility of the confession

2.
( testimony at this hearing CAN be used to impeach the ( if he testifies at trial in a contradictory manner


D.
one or two issues are raised at the hearing 



1.
did a Miranda violation occur?



2.
did the ( voluntarily provide statements to the police officer?

E.
appellate review of the judge’s decision- the issue is preserved for appeal if a Walker hearing is sought and the judge denies the ( motion at the Walker hearing- an abuse of discretion standard


F.
these issues can be raised at the preliminary examination, but the district 

court judge’s findings are not binding on the circuit (trial) judge

G.
note: what occurs if the ( denies making a statement? (People v. Spivey 109 Mich App 36 (1981))- end of the hearing- ( cannot suppress any statements that he denies making- ( has to admit to making a confession if he wants to suppress it

15.
The ( claims that he did not voluntarily make a statement. (a due process violation)  He may make the following claims at the Walker (evidentiary) Hearing in support of his claim that the officers coerced the statements from him: (just 1 of these may not be enough for the judge to decide on if it is voluntary enough- the more serious, heinous, violent the crime, the less likely the judge will find that the statement was involuntary)



A.
the officers threatened to injure him unless he made a statement



B.
the officers tortured or assaulted him



C.
they offered him promises of leniency in exchange for his cooperation



D.
they interviewed him for a prolonged period



E.
he was intoxicated on alcohol or drugs during the interrogation



F.
he suffered from a physical or mental infirmity



G.
he was suffering from a lack of sleep, food, or beverages



-if not voluntarily made, they are not reliable



-we don’t know what actually occurs at the interviews, so don’t always know if 

they are voluntary statements or not

16.
The (’s testimony at the Walker Hearing



-cannot be used against him by the ( during the case in chief



-can be used to impeach the ( if he testifies at trial in a contradictory manner

17.
The judge’s decision regarding the voluntariness of the statements:



A.
the court applies a totality of the circumstances test; and



B.
the court considers the duration of the interview, the (’s educational 

background, his age, maturity, and educational background, his familiarity with the criminal justice system, and whether he was intoxicated or sleep deprived

18.
The interrogation of juvenile offenders (People v. Good 186 Mich App 180 

(1990) and MCL 764.27): when police arrest a juvenile (under 17) they must forthwith take him to the juvenile court for referee to advise him of his rights and must notify his parents- cannot question him until the suspect was read his rights and talked to his parents

A.
( was arrested- not advised of rights, not taken to juvenile court, not talk to his parents- Ct of Appeals held that the confession is admissible anyway under a totality of the circumstances test- if they wanted it inadmissible, the statute would say that it would be inadmissible but the statute does not say that

19.
Third-party (civilian interviews of the suspect)



A.
Miranda requirements



B.
Involuntary statements

20.
the ( invoked his right to an atty.  What is the legal effect of the police officer’s 

decision to disregard the suspect’s request for an atty, with a subsequent confession rendered by the suspect?

21.
Are police officers required to videotape or tape record the interview?

Random Confession/Miranda Stuff:
1.
Can the prosecutor impeach a witness with their own statements if they are not voluntarily given with the officers?- yes, ( does not have standing to raise the witnesses due process rights- cannot use the (’s involuntary statements.

a.
Is there a way however for the ( to keep the witnesses statements out that the prosecutor now wants to use to impeach the witness?- argue reliability- not reliable evidence- forced, involuntary- can also try Rule 403

2.
Public Safety Exception to Miranda: if police are in imminent need of locating a weapon, they do not need to Mirandize the suspect to ask the ( where the weapon is located.

3.
( claiming insanity/mental illness and was not able to distinguish right from wrong or unable to conform his behavior with the law- officer is on the stand and testifies about ( behavior/silence at the time of the arrest- ( objects since not able to comment on the ( silence- ( use the invocation of his rights to show that ( was not insane at the time of his arrest, not used against ( for remaining silent but rather that he was not insane at that time- Supreme Ct says ( not able to use his invocation to rebut the insanity defense, when given the rights ( relies on that and to use it would violate the ( rights (5 – 4 decision)

only able to use it against him if ( opens the door by claiming that he was not given Miranda, etc…

4.
FRE and MI Rule 410- statements made by a ( to the prosecutor after the ( has been charged, in a plea bargain discussion, are not admissible against the (
a.
if ( pleads guilty and then gets guilty plea withdrawn for whatever reason, statements made during the plea hearing are not admissible against the (- is able to perjure himself at trial- gets a “free pass”

b.
BUT- a resourceful ( handed document to ( saying “anything client says in these discussions, can be used to impeach him should he testify at trial”- both atty and ( signed the document, at the meeting, ( made some statements but not able to reach a deal with the (- ( was able to use those statements against the (- waived the rule for impeachment purposes (6 –3 decision)- ( has a lawyer, is an evidentiary rule not a constitutional rule


dissent was concerned with opening the door to allowing ( to have a document that allowed them to use statements in the ( case in chief- not sure how this would be decided if it came up

Miscellaneous Self-Incrimination and Right to Counsel Issues (outline 2)


1.
Duration and scope of the right to counsel right contained in Miranda v. Arizona

-as long as they are in custody he cannot be asked questions if he invokes the right to counsel

-if released from custody and then questioned the next day when not in custody, he can be questioned again and Miranda is not required since he is not in custody

-if released from custody and then questioned the next day IN custody, he has to 

be read his Miranda rights again- if he confesses this time, it is admissible since is a separate time but could make a due process argument


2.
Duration and scope of the 6th Amendment right to counsel

-once he is charged, he has a 6th am. right to counsel- this continues through the whole process even through the 1st appeal


3.
The suspect’s waiver of the rights contained in Miranda v. Arizona



a.
is a written waiver required?- no but it can be



b.
can the accused revoke his waiver?



c.
can the accused provide a limited waiver?

4.
The defendant’s right to remain silent (5th am)- when, if at all, can the ( comment upon, or introduce evidence concerning, the (’s assertion of his right to remain silent?
(silence might infer guilt, might be used by an innocent person because they want their atty there)

a.
post-arrest/pre-Miranda: Miranda is triggered by custody and questioning- so if in custody but not being questioned, does not need Miranda, but his silence CAN be used against him to impeach (- it would be natural to tell the police upon his arrest that ( was acting in self-defense or any other defense that ( had

b.
post-arrest/post-Miranda: his silence CANNOT be used against him- governmental induced silence when giving ( his Miranda rights


-( can only be impeached on this in this situation in the following situations:

1.
( is arrested w/ armed robbery- asks for lawyer- at trial ( says he told that cops that he was innocent- he can be impeached at trial since he is claiming that he told the officers- cannot take the stand and lie

2.
( states that he fully cooperated with the officers at trial- ( can then impeach ( that he refused to make a statement

3.
( testifies that he was acting in self-defense and that he told the officers of his defense when arrested- ( can impeach ( about his silence 

c.
pre-arrest/pre-Miranda: his silence CAN be used against him- ( can impeach ( about his failure to come forward and tell of the crime and his defense of self-defense, his failure to come forward is inconsistent with one who did in fact act in self-defense- not a constitutional issue, was not in custody



d.
omissions contained in the (’s statements to the police as compared to his 

testimony at trial

-when questioned, ( tells officers about 1, 2, and 3

-when testifying, ( talks about 1, 2, 3, 4, and 5- ( can be questioned about not telling the officers about 4 and 5

5.
The ( is charged with a crime, and is confined in jail prior to trial: can the police use a jailhouse snitch or an undercover officer to question him about the crime?

a.
Illinois v. Perkins (1990): if charged on crime A but not on charge B, can use an undercover officer- not a 6th am. since not charged and not a Miranda violation since ( does not think he is being questioned by the police



b.
Massiah v. United States (1964): ( has a lawyer, cannot use undercover 

officer, snitches to question the (- is a violation of the 6th am.

-if use his friends but not involve questioning, just a listening ear- statements are admissible against (

6.
Advice of rights form/order of rights provided to the accused

7.
Questions posed to an in-custody suspect by a probation agent, parole officer, social services worker, or family independence agency employee

8.
For determining whether Miranda rights are required, what is the effect, if any, of the “focus of the investigation” test?

9.
Intent of the officer/detective is irrelevant in determining whether the defendant was in custody when questioned by the officer (Stansbury v. California)



A.
reasonableness standard


10.
Spontaneous exclamations/utterances of an in-custody, pre-Mirandized suspect

-officers do not have to stop the ( from spontaneously talking but once the officer asks a question, ( must be advised of his Miranda rights.

11.
Requests by in-custody suspects to contact a person, spouse, friend, or probation officer.

12.
Types of violations that prevent the use of a (’s statements against him at trial (either in the (’s case in chief or for any purposes)



a.
Miranda v. Arizona violation; Harris v. New York (1971)



b.
Edwards v. Arizona (1981) violation; Harris v New York



c.
MI v. Jackson: (1986) was charged, told officers he had a lawyer, waived 

his rights and confessed- ( could not be questioned- the 6th am right to counsel attaches once he is charged



Patterson: makes statements and then is charged- this is a 6th am violation- post indictment/pre arraignment, Miranda applies (5th am) and can waive his rights until his arraignment

MI v. Harvey: (1990) ( charged with felony, arraigned, ct appoints atty for (, ( discharges the appointed atty 44 days later- detectives taking ( back to cell and question (- ( confesses- confession is not admissible in ( case in chief since he has been arraigned- confession can be used to impeach if are deemed voluntary


-if ( initiates the conversation, even if they have an atty, the statements can be used against them during the ( case in chief

d.
Brown v. Mississippi (1936); Ashcraft v. Tennessee (1944); Spano v. New York (1959)- coerced/involuntary confession, deemed to be a Due Process violation

13.
Exceptions to the rule that evidence discovered as a result of a coerced confession is inadmissible at trial as a result of the fruit of the poisonous tree doctrine

III.
Laws of Arrest


An Overview of the 4th Amendment


5.
The 4th amendment says:

“the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”


7.
The 4th Amendment does not contain an exclusionary rule.

1886- US Sup Ct discusses an exclusionary rule- US v. Boyd- did not want to hand over his papers as ordered, ( challenges this- Ct says 4th and 5th am. violated



US v. Weeks- exclusionary rule finally applied-


A Presentation on the Laws of Arrest


1.
Introduction



A.
the 4th amendment does not refer to arrests



B.
the 4th amendment refers to searches and seizures


2.
Definition of the term “arrest”

A.
Brower v. Inyo County (1989): an intentional acquisition of physical control over a suspect

B.
California v. Hodari D. (1991): a seizure of a suspect occurs where a peace officer subdues an individual through physical force; or an individual submits to the police as a result of a show of authority or force

C.
a court reviews the surrounding circumstances to determine whether a person has been seized

D.
alternative definition of a seizure of a person: would a reasonable person, innocent of any crime, have believed he was not free to leave?

E.
People v. Gonzales (1959): an arrest is the taking, seizing, or detaining of a person by any act which indicates an intention to take into custody, and subjects the person arrested to the actual control of the person making the arrest


3.
Arrests with a warrant

-Dist. Ct judges approves an arrest warrant- ( can issue a complaint (information if a felony) against a ( without the issuing of a grand jury in MI- judge only needs to find probable cause exists that ( committed the crimes contained in the warrant- once signed by judge, that warrant is a command to the police to take the ( into custody

-can be searched- loses right to privacy of his person- search incident to arrest, no probable cause needed or reasonable suspicion needed

-in MI failing to provide ID to officer is a misdemeanor and officer has discretion to arrest and therefore search- motivation for officer taking person into custody is irrelevant

-where effectuated?- anywhere that the person is found- doesn’t matter where

Exceptions:

1.
in the home of a 3rd person- that 3rd person has an expectation of privacy in their home- need either a search warrant to enter the 3rd persons home or 3rd persons consent or exigent circumstances
  

4.
Knock and announce principles- requirement to comply but if they don’t the evidence is still admissible but ( can sue the officers



A.
search warrants



B.
arrest warrants

5.
Search warrant is needed to arrest a person with a warrant at a third person’s residence, absent exigent circumstances or consent

A.
definition of exigent circumstances- someone is in danger of bodily harm or the officers believe that ( might destroy the evidence if the have to take time to get a warrant- anything in plain view even in the 3rd person’s home can be used.



so the officers have 4 options;




1.
get consent from homeowner




2.
wait for ( to leave




3.
get a search warrant




4.
just enter w/o a search warrant

-any remedies to a violation?  the arrest of ( is good- cannot complain about a violation of the 3rd persons rights- ( does not have standing- any evidence collected against ( is good and admissible (even if it is not in plain view) so they do not lose anything by violating the 3rd parties rights- evidence collected against the 3rd party (that was in plain view) is not admissible and they do lose that evidence 

-if ( is an overnight guest at the 3rd parties home, Sup Ct gives an expectation of privacy and anything found in dresser (not in plain view) is inadmissible- but have nothing if just visiting and not an overnight guest

-if there frequently (for business purposes) Sup Ct has not answered if there is an expectation of privacy

-if 3rd party consents to the officers entering- anything in plain view can be used against the 3rd party 

6.
Hot pursuit- the suspect commits the crime in the presence of a police officer, and he then flees to the safety of his home: 

A.
felony cases- officers can continue the pursuit even if enter a 3rd person- ( has no protection- can be done without a warrant but have to have probable cause at least- can also continue the chase into the (’s own home, and anything in plain view can be used against him 

B.
misdemeanor cases- in MI officers cannot continue the pursuit, need a warrant since only a misdemeanor unless have other exigent circumstances- need an arrest warrant to enter home so it is an unlawful arrest (or exigent circumstances, consent, etc.)- any evidence is also inadmissible (even if in plain view)- ( can still be charged at a later time but evidence is out 



(query: what is the status of the arrest if the suspect flees to the home of a third 

person?)

7.
Searches incident to an arrest: full, intrusive search- part of the arrest process- usually takes place at the scene of the arrest but can be done at the police station



A.
felony cases



B.
misdemeanor cases- even traffic stuff- the car can also be searched but not 

fully- car is then impounded and can then do an inventory search if they have an impound/inventory policy

-pretext stops are allowed- the motivation of the officer is irrelevant- the ( can challenge the reason for the stop, if no basis for the stop is established then can be inadmissible



C.
based on an outstanding felony warrant



D.
based on an outstanding misdemeanor warrant



E.
based on an outstanding bench warrant- (i.e. FTA)



F.
the misdemeanant’s right to post an interim (misdemeanor) bond at the 

police station- except for drunk driving and DV, ( has a right to post bond at the station- officer can still do a search


8.
Traffic stops- 

A.
may the officer order the driver and the passenger to exit the vehicle?- yes can do so for his own safety- does not have to articulate a reason

B.
may a police officer conduct a pat down search?- yes if the officer has a reasonable suspicion that the driver and/or passenger(s) are armed- weapon is only admissible if had a reasonable suspicion that they were armed and officer would have to provide testimony of this if ( challenges the admissibility- if conduct a pat down search for weapons and find drugs are still admissible 


9.
Traffic stops- may the officer search the passenger, absent a warrant, consent, or 

probable cause that he committed a crime?


10.
Arrests without a warrant:

A.
a felony, misdemeanor, or ordinance violation is committed in the officer’s presence

B.
the suspect committed a felony, or a misdemeanor carrying a maximum jail term of 93 days or more, or any misdemeanor on school property, even though not in the officer’s presence

C.
when a police officer has received positive information by written, telegraphic, teletypic, telephonic, radio, or other authoritative source that another peace officer holds a warrant for the suspect’s arrest

D.
when a police officer has received positive information broadcast from a recognized police or other governmental radio station or teletype, as may afford the officer reasonable cause to believe that a felony has been committed and reasonable cause to believe the person has committed it

G.
when a police officer has reasonable cause to believe the suspect drove a vehicle (motor vehicle, off-road vehicle, or a snowmobile) that was involved in an accident, and that the suspect drove while under the influence of intoxicating liquor, a controlled substance, or both.

H.
the officer has reasonable belief the suspect violated an injunctive order, a condition of pretrial release, a condition of parole or probation, or escaped from jail or prison



I.
a domestic violence offense occurred



11.
Consequences of a warrant-less arrest not based on probable cause- violates the 4th amendment.  Is a seizure of the person w/o a warrant or probable cause.  An invalid/unconstitutional arrest.

-search incident to an arrest may discover:

1.
evidence connecting ( to THE crime

2.
evidence of other crimes

3.
volunteer statements

4.
custodial questioning preceded by Miranda warnings (waiver)


a.
confession



b.
admission


c.
divulge whereabouts of evidence


d.
disclose possible witnesses

5.
line-up- if later on after independent evidence discovered, a 2nd lineup held- the 2nd lineup is still tainted.  

-all of these are the product of an illegal arrest and arise to due process violations

-all are fruit of the poisonous tree and gone unless inevitable discovery or independent source

so, why make an arrest w/o probable cause or w/o a warrant

1.
police act in bad faith

2.
mistakenly believe that they have probable cause to arrest- still invalid even if the officer thought they had probable cause

3.
police believe there is an outstanding warrant out against him- ie. failed to remove an old warrant from the lein.  the officer acted in good faith- officers lose, the good faith exception only applies when it is not removed by a 3rd party like a court clerk, not the officer

A.
any evidence seized during the custodial search incident to the arrest will be suppressed by the trial judge

B.
any statements made by the defendant, even where he waived his Miranda rights, might be inadmissible against him at trial

C.
identifications made by witnesses before the defendant has been arraigned might be suppressed

11A.
Factors a court considers in determining the admissibility of a confession stemming from an unlawful arrest

A.
whether Miranda rights were given- if no valid warrant or probable cause the arrest is invalid and the statements must fall, they are the fruits of the poisonous trees- 

Exception: if between the point in time of the invalid arrest and the Miranda warnings/confession, intervening circumstances arise (i.e. probable cause develops independent of the arrest) then the confession is in if voluntary, Miranda given, waiver and probable cause

B.
the proximity of the arrest and the confession- how much time bases between the arrest and the confession- if keep to long w/o probable cause then could have a due process violation- the longer between them the less likely the statements will be entered



C.
the presence of intervening circumstances- probable cause has evolved



D.
the purpose and flagrancy of police conduct- if acted in bad faith could be 

suppressed anyway- recent cases disregard the bad faith as long as they have probable cause when interviewed

12.
General rule: the police may not enter the home or a hotel room, or any dwelling where the suspect is an overnight guest to make a warrant-less arrest of the suspect, even if the officer has probable cause to effectuate an arrest (NOTE: this rule does not apply to hospital rooms)- and even any evidence found in plain view is inadmissible- and statements are inadmissible


-to enter home, need either consent, warrant, or a legitimate reason to be there (ie. another valid reason to be in the home including having a search warrant)- once taken out of the house, he can be questioned with Miranda rights and waiver

-if they have a search warrant can they search the homeowner?- if they have reasonable belief or just because he is a container in the home


13.
Three levels of police-citizen encounters

A.
information encounters- any public place, anytime, anyhow- person does not have to talk to the officer or provide the officer with any information/identification- but must show ID if driver of vehicle or front seat passenger, not wearing their seatbelt




1.
When can the officer stop the person and detain them?





a. 
if crime committed in officers presence





b.
if officer has probable cause to believe committed a felony 

or misdemeanor carrying a penalty of 93 days or more



B.
investigative encounters (reasonable suspicion to suspect that criminal 

activity might be afoot- has, is, or will commit a crime), enabling the officer to forcibly detain (not allow them to leave) an individual for a brief period of time, and pose questions to the individual, but answers may not be compelled (Terry v. Ohio (1968))- even though does not have probable cause, only need a reasonable suspicion- temporary investigation relates to traffic stops as well as other stops- in order to search the person, the officer must have reasonable suspicion to believe that the person is armed- does not require Miranda even though the person is not free to leave- not tantamount to a full scale arrest, and is only short and limited- so when should Miranda be given- when it escalates to a full blown arrest, drives to station for questioning, or detains him for several hours- the officers intentions do not matter

1.
What is reasonable suspicion?

a.
the officer based on all of the circumstances, including the officers experience, less than probable cause but more than a hunch- hard to quantify

b.
apply a reasonableness test- did the officer act reasonable to believe that there was reasonable suspicion to believe a crime was, has been or is about to commit a crime

2.
Exclusionary rule is only helpful to those who are guilty- do not help the innocent that has been detained- designed to deter officers from violating the 14th amendment 

3.
If this stop and detainment is fruitful, the person will be charged with the crime- ( will file a motion to suppress the evidence due to invalid search and seizure- judge needs:

a.
find the officers testimony is credible- must provide details of what was occurring at that time that gave him reasonable suspicion- various factors when combined, can amount to reasonable suspicion


b.
based on all the circumstances and the officers 

experience, he had reasonable suspicion that the person had committed, was about to commit or was currently committing a crime




4.
What about drugs?  

a.
Conducting a search for weapons after a reasonable suspicion stop- if officer develops a reasonable belief that the person was in possession of drugs- and if finds drugs, the search is admissible- the “plain feel” test: has a right to feel for weapons, and during that feel, if he feels drugs, then he has a right to take those drugs- the officers motivation is not necessary as long as they have a reasonable suspicion to believe that the person has weapons, even if actually searching for drugs as well (Minnesota v. Dickerson (1993))

5.
How long can a person be detained?- for a reasonable period of time in order to investigate if a crime has been committed or is about to be committed or is being committed- what is reasonable period of time, case law seems to think 20 minutes is reasonable- need probable cause to turn it into a full scale arrest



C.
Full-scale arrests

14.
Frisking a person who is the subject of an investigative encounter- the officer must have a reasonable, articulable suspicion that the person is armed with a weapon- outer search only- pat down, not able to reach in pockets unless feel there is a weapon after the pat down


15.
Pretextual stops and arrests (an objective test is applied)

16.
The suspect’s standing to challenge an arrest (arrest occurring at a 3rd person’s house)



A.
the standing requirement

17.
Does an arrest occur when a suspect voluntarily accompanies a police officer to the police station?  Voluntariness means:

A.
the officer must inform the suspect of the voluntary nature of the visit to the police station;



B.
the suspect is free to leave at any time;



C.
the suspect is free to refuse to accompany an officer to the police station; 

and



D.
the suspect is not under arrest at the time of the encounter.



-just because you are at the station, doesn’t mean that you are in custody:

i.
would a reasonable person in this position think he was allowed to leave?




ii.
officers always tell the guy they are free to leave

18.
An officer cannot seize, detain, question, and transport a suspect to another place to investigate a crime in the absence of probable cause to arrest- if do it and he is identified, the ID is not admissible since is the fruit of an invalid arrest if have no probably cause- is a due process violation

19.
A felon may voluntarily exit his residence and thereby submit to a warrant-less arrest- once he opens the door, he can be arrested if have probable cause w/o a warrant- can use tricks, such as pizza delivery man, etc…

20.
A police officer may make a warrant-less arrest in a hospital room. (People v. Courts (1994))- ok in hospital room but not in hotel room


21.
Amount of force a police officer may use to effectuate a lawful arrest



A.
fleeing felon



B.
fleeing felon whom the officer has probable cause to believe is armed and 

dangerous

22.
Warrant-less arrests: what is meant by probable cause to believe the suspect committed a felony? (reasonable belief test)

23.
Warrants in LEIN (even where the information is incorrect)- if the info. in LEIN is incorrect, depends on whether it is the clerks fault (a 3rd party) or the officer’s fault

24.
The police are following a suspect, who drops contraband (or will run).  Is the evidence admissible against the suspect?- ( will claim that he was seized by the officers following him and the dropping of the contraband was involuntary- but case law allows officers to follow people at anytime, for any reason- once it is dropped, have no expectation of privacy- if it’s a bad stop and he dumps it, it would be suppressed

25.
Probable cause to believe the suspect committed a misdemeanor enables a police officer to make an investigatory stop

26.
An arrest made pursuant to a penal statute or ordinance later held to be unconstitutional is still valid.  (compare to an arrest warrant not based on probable cause)- Does the good faith exception apply?- good faith by cops when ordinance is later found unconstitutional.  Evidence not suppressed because of the policy behind the exclusionary rule (there to pet teeth in the law and to prevent officer misconduct).  No deterrence of misconduct when he didn’t commit misconduct

27.
An arrest warrant is not needed to arrest a suspect against whom the police have probable cause to believe he committed a felony or a misdemeanor which carries a maximum penalty of 93 days or more where the police otherwise are legally on the premises (search warrant, consent, caretaker/emergency function)

28.
Consent- entry by police into the suspect’s dwelling is valid when consent is given by a person with common authority over the premises:

A.
definition of consent- who can consent?- wife, homeowner, co-tenant- anyone with common authority


B.
apparent authority to provide consent


C.
the suspect voluntarily exits his house, at the request of a police officer- 

can use trickery to get suspect to leave the house

29.
A police officer may execute an arrest warrant anywhere in the state, and an officer may pursue a suspect into another jurisdiction- ( claims that the cops don’t have authority to search his room (which was the basement and a common area, so he loses)



i.
officer can execute an arrest warrant anywhere in the state



ii.
valid pursuit can pour over into another state and the arrest would 

be good

30.
The plain feel doctrine: Minnesota v. Dickerson (1993)

31.
Arrests in a public place

32.
Laws governing searches and arrests effectuated by private citizens, including school officials and security guards

33.
Information received by police officers concerning criminal activity

A.
known informants (prior reliability, plus personal knowledge on the part of the informant)


B.
anonymous citizens- information needs to be corroborated


C.
unconfirmed information form an anonymous citizens, when coupled with 

other information, may give rise to reasonable suspicion


-anonymous call standing alone isn’t enough, you need something more, ie. a robust tip

34.
The stopping and detention of automobiles- the reasonableness standard

35.
Articulable facts giving rise to investigatory stops:


A.
flight of the individual upon noticing a police officer


B.
high crime area or known drug area


C.
unconfirmed tips from anonymous citizens


D.
probable cause to believe the individual committed a 90-day misdemeanor


E.
drug profile


F.
furtive behavior


G.
the officer knows that the suspect has a prior criminal record relating to 

similar misconduct



-reasonable suspicion, you know it when you see it

36.
Detention of individuals on the premises during an officer’s execution of a search or arrest warrant:

A.
frisk (pat-down search) of persons present during the search is not necessarily permissible- if not the person on the warrant, need reasonable suspicion in order to search the other people- if done without reasonable suspicion and something is found, that evidence is inadmissible 

Exception: if the officers confront a situation where an illegal activity is occurring at the time that they are executing the warrant- (ie. drug house)- have a crime committed in the officer’s presence so able to arrest them and then subsequently search them (search incident to arrest)

-police can detain and prevent a suspect from entering their home as long as they are investigating

37.
A motor vehicle was involved in a crime: do the officers have probable cause to arrest all of the occupants?- if it is a legitimate stop, the officer can order everyone out of the car- only allowed to search them if he has articulable, specific belief that the passengers are armed.

38.
Do Miranda rights have to be administered to a person who has been arrested?- not unless they are questioning him

IV.
Identifications 

what is an identification case?- usually where no fingerprints, evidence, anything- a real who done it


2 types of identification

1.
pre-trial id (lineup)- more effective for a (- closer in time to the incident, and has 6 people who look alike and for the witness to select the ( it means that out of those 6 they picked him



2.
in court id- who else is there for the witness to pick out




a. 
preliminary examination, if held




b.
trial

can ( admit into evidence the pre-trial id at trial?- yes, an exclusion to a hearsay rule- non-hearsay- extremely reliable since made by an individual who has an honest motive and wants to point out who really did the crime- but is admissible ONLY if the person who picked the ( out of the line-up testifies (can read preliminary exam testimony into evidence at trial- MI v. Malone)- people can testify as to what the witness said as they were identifying the ( as well


2 ways to attack an identification in federal court

1.
post indictment lineup- ( is entitle to have an atty present at the lineup, if indicted and does not have to ask for one- if does not have an atty this lineup is suppressed and is inadmissible only if ( atty files motion to suppress it otherwise it will be admitted- witness is ONLY allowed to id him at trial if there is clear and convincing evidence based on the totality of circumstances that the testimony at trial is based on their memory and not seeing him in the lineup

2.
due process violation- ie. say who it is to the witness before they id him, lineup is so impermissible suggestive that the ( is obvious out of the other people

(Gray area:  probably not a violation but close- officers saying that person is definitely in lineup but does not say which one, offer a reward if pick out the right person)

need a motion to suppress and then a wade hearing is held, testimony is taken from people at the lineup and judge makes a finding- if a violation then pretrial lineup is suppressed, judge then determines if person can id ( independently of the due process violation at trial


4 ways to attack an identification in MI



1.
post indictment lineup (same as above)



2.
due process violation (same as above)



3.
lineup, ( in custody, pre-indictment- he must have a lawyer- this is a per 

se violation and will not be admissible- still need clear and convincing evidence for witness to id at trial

4.
physical or live lineup must be used for in-custody (- cannot use a photograph is in custody- is a per se violation under case law

exception: ( has unusual height, weight, appearance, if injured or sick, if ( refused to cooperate, ( is not immediately available (ie. in custody elsewhere)


1.
Cases where the defense has a viable chance of gaining an acquittal:

A. 
felonious assault, and other assault cases, occurring at bars or parks, or during mutual affrays;



B.
dv prosecutions; and



C.
prosecutions which hinge mainly on identification evidence

2.
Circumstances under which the pre-trial identification procedures may be suppressed or excluded by the trial judge:

A.
the ( was in custody during a corporeal lineup, and he was not provided an atty

B.
he was in custody during a photographic array, and he did not have the benefit of an atty at the array

C.
a photographic lineup, rather than a corporeal lineup, was used for a suspect in custody

D.
the identification procedures were impermissibly suggestive, leading to the probability of an erroneous or mistaken identification (considered to be a due process violation)

3.
Instances where the police may employ a photographic array, rather than a corporeal lineup, for a suspect who is in custody:



A.
unusual features of the suspect



B.
the suspect refuses to cooperate



C.
the suspect is ailing



D.
the witness cannot appear at a lineup, owing to illness, age, infirmity, or 

other form of unavailability



E.
the suspect is not readily available for placement in a lineup



F.
the police department is unaware that the suspect is in custody

4.
MRE 801 (d)(1)(c)- the (’s use of the eyewitness’s identification and statements at the out of court identification procedure

A.
a statement is not hearsay if the declarant testifies at the trial or the hearing and is subject to cross examination concerning the statement, and the statement is one of identification of a person made after perceiving the person 


5.
Goals of the defense atty in identification evidence cases:

A.
strike or exclude both the pre-trial identification and trial identification, based on lineups conducted contrary to case law, or an impermissibly suggestive lineup where a substantial likelihood exists of a mistaken identification



B.
strike or exclude the pre-trial identification



C.
obtain effective impeachment materials or evidence for cross examination 

of the eyewitnesses and/or the detective

6.
Obtaining and using the corporeal lineup forms and documents prepared by the officer in charge of the lineup at the county jail (see handout)

7.
Role of the atty at the photographic or physical lineup (see handout, “the defense atty’s responsibilities at physical and photographic lineups”)


8.
Contacting the atty who appeared on behalf of the accused at the lineup


9.
Obtaining copies of the photographs used at the array

10.
Definition of “custody” for purposes of requiring corporeal, rather than a photographic, lineup (People v. Wynhaard (1986))

11.
A corporeal (physical) lineup is not required for an in-custody suspect, unless that person is “readily available” (People v. Harrison (1984))

12.
Is the ( entitled to a pre-examination (or pre-trial) lineup?  (People v. Buchanan (1981)) 


13.
One on one confrontations (show-ups) between the suspect and a witness



A.
emergency situations



B.
the suspect consents to such a procedure



C.
a prompt, on the scene identification procedure




1.
held within 45 minutes of the commission of the crime




2.
designed to “eliminate” the individual as a suspect


14.
Effect on the prosecution’s case when the judge determines that the pre-trial 

identification procedure involved improper or illegal methods:

A.
the pre-trial lineup, the identification made there at, and any statements made by the identifying witnesses are inadmissible at trial

B.
the eyewitnesses will not be allowed to identify the ( at trial unless the ( shows, at an evidentiary hearing, by clear and convincing evidence that the eyewitnesses have an independent basis (apart from the illegal/tainted identification procedure) for identifying the ( (People v. Kachar (1977))

15.
What information or advice did the detective give to the witnesses who participated in the identification procedures?

16.
Impeachment devices used by the defense atty in cross examining the eyewitnesses


A.
the witness previously identified another suspect


B.
the witness failed to identify the ( at an earlier lineup or proceeding


C.
the witness was not sure of her pre-trial identification


D.
the witness was aware that another person identified the (

E.
the police told the witness that the perpetrator would be in the lineup


F.
the police encouraged the witness to make an identification


G.
when initially interviewed by a police officer, the witness stated 

she could not identify the perpetrator

H.
the witness’s employer offered a reward for the apprehension of the suspect


I.
insufficient opportunity to observe the perpetrator


J.
the conditions were not conducive to a reliable identification


K.
physical or psychological infirmities of the witness


L.
protracted delay between the crime and the identification procedure

17.
Other challenges that can be lodged with respect to the identification procedures:


A.
fairness of the photographic array


B.
fairness of the corporeal lineup


C.
circumstances of the one on one (on the spot) confrontation 

V.
Search and Seizure


Presentation on Search Warrants


1.
Introduction- what can be searched?

2.
The search warrant is issued by a judge or magistrate- issuing person has to have probable cause to issue the warrant, look at the affidavit of the officer- can supplement the affidavit if given under oath and on the record

the standard of review is somewhere between the abuse of discretion standard and a de novo review when ( tries to suppress the evidence found after the execution of a search warrant- magistrate is given some (but not total) deference in their decision since they were present and were able to determine the affiant’s credibility personally

must leave a copy of the affidavit and the search warrant when executed- if don’t it is a statutory violation but there are no consequences of this violation


3.
Affidavit of a police officer in support of the search warrant

a.
hearsay may be relied upon the issuing judge- rules of evidence do not apply

b.
information provided by informants- apply common sense- review it in its totality and decide if a reasonable person would gain probable cause- generally the officer has to show that the informant is reliable

c.
conclusory statements of the affiant are insufficient- need to explain how you know or why you believe that probable cause exists




-good faith exception: warrant is good if based on good faith belief


4.
Parameters of the search warrant- where to search and what to search for

5.
Items found in plain view during the execution of the search warrant- are admissible, do not need a new search warrant for those items

6.
Return and tabulation- when items are confiscated during a search the officers are record to compile a list of the items that they seized/confiscated, this is called a tabulation- protects the officers from a claim that they stole the items, tells the court and the ( what items were actually taken



a return is a notice to the court of what items had to be tabulated

7.
Searching (and detaining) of individuals on the premises- the fact that someone is on the premises, and the warrant allows for a search of the premises, absent reasonable suspicion to believe that he is armed or probable cause that he has drugs on his person, they cannot search the individuals for the items in the warrant- can include in the warrant a request to search the individuals in the premises- officers are able however to detain the individuals until the search is completed

8.
The threshold issue: if the search warrant should not have been issued, then evidence seized during the execution of the warrant must be suppressed


MI does not have the good faith exception in regards to search warrants- Fed Ct does and most other states- MI Sup Ct. has recently granted leave to hear this issue so this may change


ie. judge issues a search warrant and a higher ct. finds that it lacks probable cause- good faith exception applies in Fed. Ct.


ie. magistrate uses the wrong form, a statutory violation and is invalid but the officers believe he used the right form- good faith exception applies in Fed. Ct.


ie. police reasonably believe there is an outstanding warrant on him, officers arrest ( and find narcotics on him, but the warrant was not removed from the lein by the court clerk (in MI this is an illegal arrest)- good faith exception applies in Fed. Ct.- if police fail to remove the lein is invalid 


9.
Legal challenges to the search warrant: (in MI)

a.
the affidavit in support of the warrant did not provide “probable cause” for the judge (or magistrate) to issue the warrant



b.
the judge (or magistrate) failed to sign the search warrant



c.
the affiant knowingly or recklessly included false, material information in 

the affidavit (Franks v. Delaware)- strike that false information and the judge will then decide on the remaining information if a warrant should be executed

d.
the concept of staleness (as to the affidavit, and/or execution)- ie. officers believe that a van contains stolen property, info. provided by a CI with personal knowledge, saw the property in the van 3 weeks ago- stale, probably not likely to be there so no probable cause- what about stolen item in a home- is likely the property will still be there so probable cause may exist

Miscellaneous Information

the affidavit is NOT admissible as an exhibit since can use hearsay in the affidavit but can use the affidavit to cross examine the officer- police report cannot be entered as business records

for a CI’s information to establish probable cause need to show that the CI has been reliable in the past- if not talking from personal knowledge, may be better for the officer to obtain some corroborating evidence (ie. surveillance, investigate to get more info.)

Controlled Buy- where police use undercover officer or an informant to buy drugs and that would form probable cause to believe that drugs would be found in the home- ( can attack this by asking if they searched the buyer before they did the buy- may have had the drugs on him before the buy

What containers can be searched?- if have a warrant can open anything on the premises.  ie. in closet, suitcase with box in it… all 3 can be opened

should include a clause in the affidavit to allow officers to search the individuals on the premises- the property of an innocent person can be the object of a search warrant just need probable cause to believe it is there, even if the person is innocent and does not know it is there- ( does not have standing to raise the innocent persons rights

search warrant for the home, garage for contraband- in the garage is a car, can the police go in the car?- yes is a container.  If the car is in the driveway, cannot search it unless the warrant authorizes the search of all vehicles on the premises- but police can look through the windows of the car and if find anything would need a search warrant to enter the car unless there are exigent circumstances (ie. someone will drive off in the car)

body searches- can do with a search warrant- ie. remove bullets from ( body- can do depending on the seriousness of the crime, and the danger of the removal of the bullet- doctors will testify about the seriousness of the procedure to remove the bullet

fax machines- can magistrate use a fax machine to issue a warrant?- ie. officer faxes magistrate the affidavit (oath over the phone), magistrate then faxes back the warrant if probable cause is established- this is ok

burden of proof is on the defendant to prove that the search warrant lacked probable cause- there is a presumption towards the warrant to be valid

what about a warrant-less search?- presumption is that the search was not valid- ( must establish that an exception to needing a search warrant applied

can obtain a search warrant for blood in a DUI case if based on the circumstances that there is probable cause that the person is intoxicated (ie. bad driving, field sobriety tests)- Miranda warnings do not have to be given at the scene of a traffic stop (including DUI) until ( under arrest and being questioned

in order to execute an arrest warrant, need reason to believe that the ( is home in order to execute the warrant- if have a reason to believe that he is home then able to search any place in the home where he could be hiding- if know he is not home and go anyway, anything found is inadmissible

when executing an arrest warrant- can search the ( (search incident to arrest) and the area in the vicinity (within the reach) of the ( can be searched

overnight guests- Kaplan was originally wrong!!!- an overnight guest has the same protection as the tenant or owner of the house- has the same expectation of privacy as the homeowner- anything found in plain view is inadmissible since they did not have the right to be there but can still arrest him if have probable cause- if search in home evidence found is not admissible and same for statements made in the home

an overnight guest is NOT: ( drunk and passes out- no intention to spend the night- if intended to spend the night then is protected

don’t really need to even be an overnight guest- if have a connection to the home, ie. parents home with clothes still there, are protected- have an expectation of privacy- does he have a key?, can he leave and enter when he wants?, does he have clothes there?- applies to arrest and also a search even if not at home when the search occurs

consent: 
1.
actual- homeowner/tenant has actual authority to allow a search- parents 

can consent to the search of their child’s room also

2.
apparent- police rely on 3rd person allowing access to the premises and the ( has an expectation of privacy at these premises- police can argue that the 3rd person “appeared” to have authority- a objective test, did the officer believe that the 3rd person had the authority to consent to a search (People v. Neighbors)

Ybbarra v. Illinois: search warrant to search the bar and the bartender.  Can they search the other customers of the bar?- not unless they have probable cause that the other people possess drugs.  Can ask them and if they give permission to search them then are ok.  Do have the right to detain them for a reasonable period of time. 

VI.
Pre-Trial Release Concepts


When arraigned.



1.
charges read to (


2.
judge inquires if ( needs an atty



3.
judge sets the bond

1.
the district judge (or district court magistrate) decides the amount and type of bond

2.
in michigan, all (, other that those charged with Murder (1st and 2nd) or treason, are entitled to the setting of a pretrial release bond


3.
types of bonds

a.
PR bond (aka or bond)- does not have to pay in money, signs an agreement that ( will appear and all future hearings; but if ( fails to appear, not jeopardizing anything- if 1st time offender with a nonviolent crime, the judge is likely to grant a pr bond

b.
10% bond- ie. $5000 10% so ( has to pay $500 to get out- if fails to appear, he forfeits the bond, he loses the money and he owes the balance of the bond (ie. $4500)- if judge is fearful that ( will commit other crimes while he is on bond or feels that ( will not appear- if ( appears at all hearing and the case is over he gets $450 back, county keeps 10%

c.
cash/surety bond- most severe and difficult to post- ie. $5000 has to pay $5000 cash OR bondsman to post the money for him- bondsman charge 10% nonrefundable premium and will seek collateral for the remaining amount (ie. mortgage, jewelry, title to car)- if appears at all hearings the bondsman keeps the $500 (the 10%)

-if ( appears with an atty at arraignment the judge is likely to set a lower bond since the atty usually vouches for the (



4.
After the ( either waives his preliminary examination or is bound over following 

the examination, the circuit court judge is empowered to review the original bond (he/she can increase the bond, decrease the bond, and/or add or delete conditions associated with the bond.- reviews this by an abuse of discretion standard- ( can also appeal the bond that was set by the magistrate

5.
The judge can attach conditions to the pre-trial release bond.- ie. curfew, no contact, no firearms, no alcohol, not leave state- if ( fails to comply with these restrictions, the judge can revoke the bond

6.
At the trial/felony court level (in michigan, the circuit court), either the ( or the ( can seek to amend the pre-trial release bond. An abuse of discretion standard applies to the circuit court judge’s review of the bond.

7.
Factors a court considers in determining the amount and type of the pre-trial release bond:  (before 1994 judge only looked at likelihood of flight)



a.
dangerousness of the accused



b.
seriousness of the crime



c.
likelihood of conviction, and



d.
likelihood that the accused will appear at future court proceedings.


8.
Ramifications of a ( failing to appear at a scheduled court proceeding.



a.
bench warrant



b.
bond forfeiture



c.
when arrested on warrant, set high bond or no bond



d.
Kaplan says it should be admissible at trial- consciousness of guilt- admit 

document showing that he failed to appear

e.
charged with another crime- obsconding on a felony bond- sentence for obsconding would run in addition to sentence for original crime


9.
Consequences of a ( violating a condition of a pretrial release bond



1.
revoke bond

2.
sent to jail


10.
Once convicted, is the ( entitled to be free on bond pending his appeal?

is within the judges discretion but if a violent crime, the judge MUST revoke bond unless there is clear and convincing evidence that he isn’t a danger

