Civil Procedure I Notes
(Start Date:  16 AUG 2004)

I.  What is Civil Procedure?
II.  Where can a suit be brought?

A.  Personal Jurisdiction (Casebook p. 10, 61)

1. **Legal authority over person

2. HYPO II:  Car accident in IL.  D lives in IL and P lives in MI.  Suit filed in MI.  D files complaint he shouldn’t have to go to MI b/c accident was in IL and he lives there (no ties to MI).

3. HYPO II:  D doesn’t show up for court, sends no answer or complaint – default judgment for P.  P then takes dj to IL to find a court to enforce it
4. HYPO III:  If D is not served a summons (of lawsuit in MI) – default judgment won’t stand in IL court to be enforced.

a. **Notion of fairness, where the act occurred, and common sense are all good avenues of determining personal jurisdiction

5. HYPO IV: If both parties wanted to be in MI ct, IL law would be used to try case.

a. **Most states will apply law of state where event occurred.

B.  Subject Matter Jurisdiction (Casebook p. 5, 179)

1. **Legal authority over type of claim

2. Limited Jurisdiction – specialized courts
a.  Federal Courts (Supreme Court, Circuit Court of Appeals, Federal District Courts)

a.  Hawkins v. Masters Farms, Inc. – Man killed in car accident in KS, claims he lived in KS, but was still a resident of MO.  Trying to dismiss case out of Fed. Ct. on lack of subject matter jurisdiction.  Decendent had not only established a physical presence in KS, but he had also displayed intent to remain there.  Wins case. (Art. III – Const., Title 28, Ch. 85, Section 1332)
b.  Article III of Constitution (Rule p. 260-61)
1. Section I:  SC is only ct that must remain  and SC judges have jobs for life

2. Section II:  Fed. Ct. have limited jurisdiction.   Cases include parties b/n citizens of diff. states.
iii.  United States Code, Title 28, Chapter 85, Section 1332
1. Fed Dist Cts have original jurisdiction over suits b/n citizens of diff. states.

2. Representative of decedents to be deemed citizen of same state as decedent

3. Writ of Execution:  Authorizes sheriff to seize property and sell it.  Buyer receives “sheriff’s deed”.
4. Service of Process

a. Personal Service:  Delivering copies to D or to Ds house or serving them to an agent of D.

b. Constructive Service:  Publication in newspaper.
5. Attachment:  Seizure of property

a. Mitchell v. Neff:  State Ct.  Unpaid legal fees.  Neff didn’t show up.  Default judgment for Mitchell.

b. Neff v. Pennoyer:  To recover possession of property.  Neff shows government deed and Pennoyer shows sheriff’s deed.  Neff seeking collateral attack on 1st judgment (improper constructive service and no personal jurisdiction).  Court held no personal jurisdiction (violation of due process rights) and extinguished sheriff’s deed and sale of property.

6. In Rem:  Property attached by ct in part of lawsuit.

7. Quasi In Rem:  Property attached by ct, but not involved in the lawsuit.

8. In Personam:  P must personally serve D with process within the state.

9. 14th Amendment:  Due Process.  D has a Constitutional right to only be sued in places where ct has jurisdiction over them.

10. 28 U.S.C. 1738:  “Full Faith and Credit”.  Court entering judgment in one state must be recognized by ct in another unless 1st ct did not have jurisdiction over D.

III. Stating the Case

A. Parts of a suit

1. Complaint – Rule 8a:  claims for relief, 11b:  representations to the court

2. Motion to dismiss or answer

3. Discovery

4. Summary Judgment 

5. Trial

6. Appeal

7. Joinder of Claims and Parties

B. Where do they come from

1. Federal rules of civil procedure

a. Rule 1:  Scope and purpose of Rules

b. Title 28, Section 2072

c. Rule 11:  Sets a standard for lawyers taking a suit to court.  

i. Bridges v. Diesel:  P’s filing of a complaint for alleged violations of the ADA prior to the exhausting administrative remedies was “objectively unreasonable under the circumstances and in violation of Rule 11 (b) (2).  Court exercised its discretion and declined to impose sanctions.

d. Rule 8:  Governs what needs to be in a complaint for it to be worthy of the courts attention.

i. Bell v. Novick:  P filed in state court, D removed case to Fed Ct.  D can file a Rule 12 motion (if successful, often results in dismissal of the case) or Answer.  Court did not give Rule 12 and said complain met requirement (citing Rule 8a).
e. Rule 8 and 11 Butting Heads

i. Under Rule 8, P does not have to share discovery in complaint to D.  Makes it easy to start a case and allows for flexibility for P (may change and develop allegations as discovery shows new evidence).

IV. PERSONAL JURISDICTION
A. Pennoyer v. Neff :  Oregon ct lacked personal jurisdiction to enter an enforceable judgment against Neff, b/c he was neither personally served with process in the state (in personam jurisdiction), nor was his property attached prior to initiation of the lawsuit.

1. Pennoyer Rules of Jurisdiction

a. Jurisdiction in case was not focused on the State where the accident occurred.

b. Case overemphasizes physical presence of a person and their property.

c. SOLUTIONS:  (ways to establish personal jurisdiction)

i. Personal Service within State (in personam)

ii. Attach property at beginning of lawsuit (in rem)

iii. Give up on one state and take case to another (MI to IL)

iv. Consent 

1. implied by activities in state (driving in state)

2. showing up and defending the suit (waiver)

3. statutory consent (anyone who comes to MI to use roads and has an accident is then under personal jurisdiction in MI)
v. Personal status of residents (wife abandons husband and leaves state, he files for divorce in state)

B. Procedures for Challenging Jurisdiciton
1. Default Judgment and Collateral Attack (***DANGER***Waives potential defense on merits)

2. Special Appearance:  applicable in some states; appearing without consent.

3. Motion to Dismiss:  Fed Rule 12(b)(2) – for lack of personal jurisdiction

4. Answer:  raising personal jurisdiction as a defense and prompt motion to dismiss (***DANGER***Starting to litigate case will waiver personal jurisdiction defense – it should be the 1st WORDS OUT OF YOUR MOUTH!!!)

C.  International Shoe v. State of Washington:  Under state statute, unemployment contributions must be paid based on a percentage of wages paid to employees.  Shoe was incorporated in Delaware (for reasons of legal advantages there).  Principal place of business was in St. Louis, MO.


1.  Under rules of Pennoyer


a.  Service of process within state (in personam)  NO




b.  Attach property prior to suit?  NO – worthless left

shoe

c.  Consent?  NO – Broad notions of statutory

consent; by appointment of agent.

d.  There was no way under Pennoyer to “serve” a corportation.




2.  Specific Jurisdiction – New ways of looking at Shoe




TEST FOR IN PERSONAM JURISDICTION:
a.  Minimum contacts:  What are the activities of the Corporation in the state?  Does the corporation have minimum contacts in the state such that maintenance of suit would not offend “traditional notions of fair play and substantial justice”?
b.  Contacts Related to Claim:  In Shoe, the unemployment compensation contributions sought by the state, tied Shoe directly to state of Washington.
c.  Reasonable Notice

3.  GENERAL JURISDICTION:  Shoe established that a 
corporation could be sued in any state where they have substantial, continous contacts.
4.  Hypo I:  Shoe truck driving in Wyoming.  Runs over toddler.  Suit for negligence filed.  There would be SPECIFIC JURISDICITON IN WYOMING AND GENERAL JURISDICTION IN MISSOURI.

5.  Shoe


a.  replaces old test for personal jurisdiction


b.  recognizes categories of specific and general juris.


c.  case does not address or alter in rem juris. Rules


d.  due process requires only that the D have certain

 
“minimum contacts” with the forum state of such that

 
maintenance of the suit does not offend “traditional

 
notions of fair play and substantial justice”

D.  McGee v. International Life Insurance Co.



1.  Activities of D:  Ins. Co. sought to do business in CA.

  

Texas Ins. Co. “reached out” to CA to solicit business of P.

E.  Hanson v. Denkla
1.  “It is essential in each case that there be some act by which the D purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.”

2.  Activities of D:  Trust Co. did not seek to do business in FL.

F.  Shaffer v. Heitner:  Eliminates Quasi and In Rem Jurisdiction



1.  FACTS
a.  Greyhound:  Inc. in Delaware, HQ in Arizona, Anti-trust penalties took place in Oregon.  

b.  Shareholder’s derivative suit:  used as a tool to keep officers and directors of company in check and to make $$$ in fees for lawyers.

c.  Court attached Delaware property of Ds (21/28), which was stocks and options

2.  TEST:  should be the one from Shoe (minimum contacts) and should be applied to in personam and in rem cases

3.  Supreme Court reversed Delaware Supreme Court decision saying, exercise of (quasi) in rem jurisdiction violated due process because Ds did not have “minimum contacts” with the state.  All assertion s of state court jurisdiction must be evaluated according to the International Shoe standard.  


G.  Specific Jurisdiction Continued




1.  WWVW v. Woodson

a.  Car accident in OK.  Injured person sues Audi and VW (sell cars and advertise in OK.  Did not challenge the personal jurisdiction on appeal), WWVW, and Seaway.  Tried to exercise personal jurisdiction.

b.  D must do something to initiate business in the forum state to have “minimum contacts”.

c.  OK cts could not exercise personal jurisdiction over a regional distributor or dealer in a products liability accident stemming from an accident in that state b/c Ds had no “contacts, ties, or relation” w/ OK.

d.  Personal Juris. exists if and only if


i.  “purposefully avails itself of the privilege of conducting activities in the forum state” OR

ii.  “delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state.




2.  Asashi v. Superior Court

a.  No personal jurisdiction over Asashi in the Shin v. Asashi case.  (ALL 9 JUSTICES AGREE)





b.  Part IIA:  4 JUSTICES AGREE





c.  Part IIB:  8 JUSTICES AGREE it would violate “fair 
play and substantial justice, because






i.  Burden on D






ii.  P is not a resident of CA






iii.  Interests of CA are minimal

iv.  Federalism concerns (foreign relations at risk if every overseas company dealing with US would be forced to participate in a foreign court)

v.  No minimum contacts, company did not purposefully direct product to the forum state
vi.  Justice Scalia did not agree.  Believes “minimum contacts” = “fair play and substantial justice” and there was no reason to separate the one rule.

vii.  Part III:  4 JUSTICES AGREE

viii.  Justice Brennan (concurring):  4 JUSTICES AGREE – “minimum contacts” = if a company enters into the “stream of commerce” with any knowledge products will be used
ix.  Justice Stevens:  3 JUSTICES AGREE (1 did not vote) – should look at nature of product and how many were sold
ON EXAM

3.  Pavlovich v. Superior Ct





a.  Website must:






i.  Be clearly doing business






ii.  Do more than post info






iii.  Show interactivity b/n site and forum state





b.  Knowledge that activities would cause harm in CA





c.  “EFFECTS TEST”:  A court may exercise specific

jurisdiction over a nonresident D only if:

i.  “The D has purposefully availed himself or herself of forum benefits”

ii.  “The ‘controversy’ is related to or arises out of the D’s contacts with the forum”

iii.  “The assertion of personal juris. would comport with ‘fair play and substantial justice’”
d.  Exercise of personal jurisdiction over D in CA would violate due process b/c his website was neither interactive nor specifically targeted at the forum state and he lacked knowledge that his activities would cause concrete harm within the state.



H.  2 Personal Jurisdiction Questions




1.  Minimum Contacts

a.  Plurality – Purposeful action directed towards forum state





b.  Fair Play and Substantial Justice






i.  Burden on D






ii.  P’s interests






iii.  Interests of forum state






iv.  Interests of the federal system
I.  General Jurisdiction:  You may be sued for anything in the state even if it does not realate to the business you do in the state (inc. in Delaware – general jurisdiction)

1. Coastal Video Communications Corp. v. The Staywell Group

a.  Is there Specific Juris.?  NO – this suit is not about the D doing something illegal





b.  General Juris.?  MAYBE:






i.  Company engages in online business






ii.  Do not know amount of contact (sales) in

VA

iii.  Also, contact must be continuous and systematic

c.  Court gave P 15 days for discovery on the issue of general juris.

d.  Even though there is general juris. – minimum contacts , it would be a violation of constitution to exercise personal juris. under effects test (fair play and substantial justice), b/c the minimum contacts are too weak

e.  Coastal Video:  Although the Federal court in VA could not exercise specific jurisdiction over a non-resident D in a declaratory judgment action, when the ct ordered discovery to ascertain whether D conducted sufficient business within the state to establish general jurisdiction.



2.  Burnham v. Superior Ct





a.  Scalia says, BRIGHT LINE RULE!!! – Stick with 




tradition!  In the state, served in the state = good 




service of process





b.  Brennan says – The Pennoyer rule of in-state 




service is good sometimes and bad others.  Facts 




must be considered, historical law is not enough.  




Must have fairness.





c.  Justice Stevens says, Scalia (tradition), Brennan 




(fairness), and White (Common Sense) are all correct.  



Tradition + fairness + common sense = easy case.  




Can’t we all just get along?

d.  HYPO 1:  Mr. B is kidnapped, taken to CA and served.  Scalia would say, there is an exception to our “bright line rule”, which did not permit service to a kidnapped individual.

J.  Consent as a Substitute for Power


1.  Carnival Cruise Lines v. Shute:  Note from 22 SEP Handout

K) The Constitutional Requirement  of Notice

1) Mullane v. Central Hanover

a) Trust co. managing a group of small trusts and wants ct to say their management is legal and proper.  Ct appointed Mullane as rep for beneficiaries.  There was notification by publication.

b) Mullane argues that the owners of trusts are not being properly notified of ct proceedings

c) Rights of unknown beneficiaries are protected by known beneficiaries and it is unreasonable to expect co. to contact unknown parties 

d) Personal Juris. And Notice are 2 separate steps to satisfy courts

e) An elementary and fundamental requirement of due process is “notice reasonable calculated, under all of the circumstances to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

2) RULE 4

a) Rule 4(c)(2):  Service may be accomplished by any adult who is not a party

b) Rule 4(d):  D must pay cost of service if waiver is denied

c) Rule 4(k)(1):  Juris of Federal ct mirrors that of state in which the court sits

L) Self-imposed Restraints on Jurisdictional Power:  Long-Arm Statutes, Venue, and Discretionary Refusal of Jurisdiction

1) Long-Arm Statutes as a Restraint on Jurisdiction


a)Gibbons v. Brown



i.  FL has jurisdiction over “a D who is engaged in substantial and 


not isolated activities in the state”  



ii.Two Prong Test for personal jurisdiction




1.  The P must allege sufficient jurisdictional facts, to bring 



the D within the coverage of the states long-arm statutes




2.  The second inquiry is whether the exercise of PJ over the 


D would comport with the requirements of due process.



iii.  Rule 4(k) – provides a defense for personal jurisdiction in 


federal ct

2) Venue as a Further Localizing Principle

a) Dee-K Enterprises, Inc. v. Heveafil Sdn. Bhd.


i.  Indonesian Manufacturer only selling product in Indonesia

ii.Clayton Act provides for world wide service of process – STATUTORY AUTHORITY

iii. Rule 4(k)(2) – SERVICE OF PROCESS – federal ct can exercise jurisdiction over 

iv.  Due Process Satisfied?

1. Exclusive U.S. sales agents

2. Customized product for the U.S. market

3. Venue – 28 U.S.C. 1391 (d):  an alien may be sued in any district

4. Federal question cases (cases brought under federal law) may be brought in a federal ct (28 U.S.C 1391 (b))

5. Ct decides that more info needs to be shown that the venue should be in the Eastern District.  (Eastern District is in the mountains where ct may be less sympathetic to the D)


v.  The federal district ct could exercise personal jurisdiction over 


the foreign Ds.  Moreover, although venue was proper over foreign 


Ds who may be sued in any federal judicial district (see 28 U.S.C. 


1391), the court needed more info to assess venue over domestic 


D because there was insufficient evidence to establish that ‘any D” 


engaged in sufficient activities to be “found” in the district under 


section 1391 (b) (3)

b)Declining Jurisdiction:  Transfer and Forum Non Conveniens


i.Forum Non Conveniens:  based in large part on whether it is fair to 
hear a case in a particular forum


1.Piper Aircraft v. Reyno




a.  This was a close case.

b.Procedural History

i. State Ct in CA

ii. Ds removed case to federal ct in CA

iii. D had case transferred to PA

iv. D filed motion to dismiss case under forum non conveniens and District Ct granted dismissal


c.Circuit Ct overruled and remanded case to PA Ct 
says, we are not going to hear this case, b/c it would 
be better for the case as a whole to be heard in 
Scotland


d.Ct says, we are not going to hear this case, b/c it 
would be better for the case as a whole to be heard in 
Scotland


e.  Private Factors:  Fairness to the litigants;  location 
of the evidence


f.  Public Factors:  Fairness to the courts; cts don’t 

want to increase foreign litigation in the US; Scotland 

would be better because of conflict of considerations 
and int’l comity (courtesy among political entities)


g.  Supreme Court is looking at the decision of the 
district court.  They are looking to see if the district 
courts decision was reasonable.  (Abuse of 
Discrection – in a close case the district courts 
decision may be upheld even if it is not the BEST 
decision)

2.   Notes after Piper:  

TRANSFER:  28 U.S.C Section 1404, 1406, 1631 – allows for transfer “for the convenience of parties and witnesses, in the interest of justice.” This would allow the Piper case to be dismissed and sent overseas.  The alternative forum may be unwilling to hear the case, so courts will sometimes stay a case under forum non conveniens (in case the alternative forum really won’t hear it). 


5c.  In re Union Carbide Gas Plant Disaster – Indian courts could not handle the case and SC said, we will take the case.  American courts are not going to examine with much rigor, the procedural adequacies of the alternate forum.

III.  Subject Matter Jurisdiction of the Federal Courts

A.  The Idea and the Structure of Subject Matter Jurisdiciton



1.  Federal Courts are limited




a.  Federal Question Courts




b.  Diversity Courts (people from different states)



2.  State Courts




a.  Have jurisdiction over most federal courts (ex. P files law 



suit under a federal question…the case could be heard in 



state court unless the D says, hey! I want this case in federal 


court)



3.  Constitution of the US, Article III, Section 1:  Only the Supreme 


Court is necessary.



4.  28 USC Section 1331 – statutory authority giving power to 


federal courts



5.  Two Requirements for case to be held in court:  Personal 



Jurisdiction and Subject Matter Jurisdiction


B.  Federal Question Jurisdiction


1.  Louisville & Nashville R.R. v. Mottley




a.  Mottley’s claim is breach of k (state law claim)




b.  Court says the Mottley’s claim is not a federal question 



case, and it arises under common law (state law) – 




dismissed for lack of suit in lower court




c.  Defense – Federal law prohibits us (RR) from honoring 



your pass


  

d.  Reply:  Law doesn’t apply to our pass and the law is 



unconstitutional




e.  Court says in order for any defenses or replys to be 



raised during the proceedings, the issues must be raised in 



the complaint (filed at the beginning of the trial);  this fact 



was not raised by the Ds (RR), but the Court may bring it up 



because subject matter jurisdiction is all about the limitations 


of the judiciary  (unlike personal jurisdiction which is the Ds 



right to waive or not)



f.  SUMMARY:  A suit “arises under the Constitution and 



laws of the United States for purposes of 28 U.S.C. Section 



1331 only when the Ps well-pleaded complaint is based 



upon federal law.




No SMJ here:

i. Complaint – Breach of k (state law)

ii. Defense – Federal Statute

iii. Reply – Statute inapplicable or invalid


g.HYPOS ON P. 182


i.  Worker says employer has not paid for all hours 
worked. (FEDERAL QUESTION)
  

1.  Complaint – Violation of FLSA (federal law)


ii.  P says newspaper libeled her.  (NO FED ?)


1.  Complaint – Libel (state tort law)



2.  Ds Response – 1st Amendment

h.  2 MAIN SUBJECT MATTER JURIS RULES:


1.  1331 “Well Pleaded Complaint Rule” – Issue of 
subject matter jurisdiction should be decided as early 
in law suit as possible.  That is why 1331 says the 
“complaint” should show the basis of federal law.  
Places a lot of responsibility on state court system.

2.  Article III of Constitution – Question must arise 
under federal law to go to federal court 
C.  Diversity Jurisdiction


1.  Redner v. Sanders – P citizen of US, lives in France



a.  FACTS – P lives in France, but maintains 
business, driver’s license, etc. in CA.  D is a citizen of 
New York.





b.  28 USC Section 1332:  To have diversity 





jurisdiction






1.  P and D must live in different states or 





different countries.






2.  Controversy must exceed $75,000





c.  REQUIREMENT FOR DIVERSITY 






JURISDICTION:  P must prove he is a citizen of 




France OR that he has “residence and the intent to 




remain” in CA (basis of domicile)



d. This case could be heard in New York.


e.  SUMMARY:  The federal district ct lacked subject matter jurisdiction because P was not a citizen of France who could make diversity jurisdiction under § 1332(a)(2); nor did he plead and prove that he was domiciled in CA so that he could invoke diversity jurisdiction under § 1332(a)(1).

2.  HYPOS

a.  Ps from CA and NY.  D from NY.  NO DIVERSITY 

JURISDICTION because of Rule of Complete 
Diversity (no P can be from same state as D) (Under 
Section 1332 COMPLETE DIVERSITY is required)


b.  Mexico v Japan – No diversity jurisdiction b/c there 
are no US citizens in case (required by Article III).


c.  CA/Mexico v. NY/Japan – Diversity jurisdiction


d.  CA v. NJ (divorce case) – no diversity 
jurisdiction…traditionally family law is resolved by 
state courts

3.  Saadeh v. Farouki – Greek citizen v. MD resident alien (became citizen during suit)

a.  P says, look at statute – a foreign citizen who lives 

in a state is domiciled in that state, therefore diversity 
jurisdiction applies under § 1332(a)


b.  Court says, the legislative intent behind § 1332(a) 
was to limit the diversity jurisdiction in cases involving 
aliens


c.  Diversity clause of Article III does not allow federal 
courts to obtain jurisdiction over cases that arise 
under state law and involve only foreigners.  


d.  Under the courts interpretation of the statute, 

permanent residents of states are to be considered if 
it will limit diversity, not if it will increase diversity.

e.  SUMMARY:  There was no diversity jurisdiction over a lawsuit between a citizen of Greece and a citizen of Jordan who was residing permanently in Maryland and became a U.S. citizen while the case was pending.  The Court of Appeals declined to follow the plain meaning of amended § 1332(a) because it would be contrary to the amendment’s pupose of narrowing diversity jurisdiction and would raise constitutional difficulties.
D.  Supplemental Jurisdiction


1.  Article III:  allows certain federal jurisdiction over cases and controversies that INCLUDE federal claims (and may also include state claims)


2.  Section 1367:



a.  District court may have supplemental jurisdiction 
over cases or controversies under Article III.



b.  You cannot bring in additional parties that would 
violate the original rules of diversity   



c.  District court may decline to exercise supplemental 
jurisdiction under the following:




i.  claim raises complex issue of state law




ii.  claim is substantially out of the original 


jurisdiction of the district court




iii.  district court has dismissed all claims over 


which it has original jurisdiction



iv.  other reasons in exceptional circumstances



d.  Tolls statute of limitation for 30 days if a state 
claim is dismissed

3.  United Mine Workers v. Gibbs

a.  Federal courts have power to exercise jurisdiction 
over state claims, when the claim has a common 
nucleus of operative facts.  Also, federal district courts 
should exercise discretion based on federalism 
concerns, economy, and fairness.


b.  Section 1367 was written after this case.
4.  Jin v. Ministry of State Security – defamation of tai chi practice

a.  51 Ps – Chinese citizens and American citizens 
and Ds – Chinese  Media.  Ps practice falun gong 
(type of tai chi) and Chinese government lit a couple 
people on fire, videoed it, sent it to media around 
world, claiming that falun gong people were 
committing suicide and falun gong is a cult.  Ps sued 

for defamation and civil rights under RICO and 
Constitution.  Defamation claim dismissed.

c.  RICO act (racketeer influenced and corrupt 
organizations act) – meant to put a stop to organized 
crime


d.  D moved to dismiss based on lack of subject 
matter jurisdiction, and in alternative claim should be 
dismissed under the Rule 12(b)(6)


e.  Claims under Const and RICO able to be heard by 
federal district court because of §1367 – 
supplemental claims.


f.  Court applied 2 part Supplemental Test:



i.  Whether Ps defamation claim shares a 


common nucleus of operative facts with the 


other claims, and concludes that it does. YES 


THEY DO!  All claims arise out of one single 


story.



ii.  Court decides interests of judicial economy, 


convenience, and fairness support the exercise 

of supplemental jurisdiction.

  
g.  There was no diversity jurisdiction (because there 
were Chinese and Californians on both sides), so 
supplemental jurisdiction was necessary

h.  Supplemental jurisdiction provides efficiency as it 
allows Ps to bring more than one claim under the 
same law suit.

i.  SUMMARY:  The federal district ct exercised 
supplemental jurisdiction over state law defamation 
claims because (1) they arose out of a “common 
nucleus of operative facts,” as the federal claims and 
(2) they did noto pose unduly “complex” issues of 
state law.  Nonetheless, the defamation claims were 
dismissed under Rule 12(b)(6) because the SOL had 
run.

E.  REMOVAL


1.  Allows D to trump the Ps original forum choice.  


2.  Authorized by 28 USC 1441 – a law suit filed in state court and it 
could have been brought originally in federal district court, it can be 
REMOVED to federal court.  Removable without regard to parties, 
unless, it is a diversity claim…then it cannot be removed if D lives 
in state in which served


3.  28 USC 1446 – Ds seeking removal must file a notice of 
removal in federal court, which contains a reason for removal and 
copy of pleadings filed in state court.  D has 30 days to remove the 
case to fed ct.


4.  Federal court is making the decision to take the case, it is 
immediately out of the hands of the state court.


5.  Caterpillar v. Lewis – State Case Improperly Removed To Fed 
Ct.



a. Lewis says, case improperly removed to fed ct because 


there was not completed diversity of the parties.  The 



jurisdictional defect was cured before judgment.



b. 
Ps

Ds



 
KY

DE



MA

IL



c.  Before case was over, the non-diverse party was 



removed from suit, therefore, the case could proceed in 


federal court.


d.  Court of Appeals held that there was no federal subject 


matter juris over the dispute and it should be sent back to 


state court and decided.


e.  Supreme Court says that there was diversity jurisdiction 


at the time the case was finally decided.  The D erroneously 


removed the case to fed ct, the Court of Appeals erroneously 

refused to remand the case.  We are not going to dismiss 


the case, because it will be a huge waste of money.


f.  Are state courts and federal courts equally able to hear 


cases?  Is one more qualified than another?



g.  SUMMARY:  A district cts error in failing to remand a 


case that was improperly removed is not fatal to the ensuing 


adjudication if federal jurisdictional requirements are met at 


the time judgment is entered.

IV.  THE ERIE PROBLEM

A.  Rules of Decision Act:  In diversity cases, the laws of several states apply in federal court.  

B.ERIE PROBLEM:  What are the applicable laws of the “several states”?


1.  Common Law? - UNCLEAR

2.  Positive Law (state statutes)? – YES – Always applied, not an 
issue

3.  State Rules of Procedure and Evidence? – NO – Fed Cts only 
apply fed rules of civ pro even in diversity cases

C.  Swift v. Tyson - PreErie


1.  U.S. Supreme Ct said state common law does not need to be 
applied in diversity cases (arising under state law  but heard in fed 
ct)


2.  Cts took Swift to the extreme.


3.  Decision took a “natural law” view – where each judge would 
look to the decisions of those before him to make the “right choice” 
on the rule of law.  This didn’t work out because (1) legislatures of 
different states could make very different rules applying to a 
situation and (2) it created potential for manipulation by big 
business

D.  Erie RR v. Tompkins

1.  Tompkins hit by train.  Sues RR.  


2.  RR says that PA state law should be applied, which said that 

negligence had to be willful or wanton (gross).  Tompkins said that 
Federal law should be applied, which said that negligence only had 
to be ordinary.


3.  Sources to solve this problem


a.  US Constitution



b.  Federal Statutes – Rules of Decision Act



c.  Precedent


4.  Ct overruled Swift because



a.  the hope that fed ct rulings would be used in state ct 


failed.  State ct judeges took own views, resulting in different 

rules on recurrent issues


b.  Swift allowed out-of-stater the right to choose a different 


substantive law to be applied in ct, giving out-of-stater the 


upper hand.



c.  Swift doctrine is unconstitutional because it allows fed 


judges to make laws in areas fed gov has no constitutionally 


delegated powers


5.  Concurring Opinion – Reeds



a.  No reason to pull out big guns by using “unconstitutional” 


when referring to Swift decision



b.  “The laws of several states” includes state common law.



c.  Line between procedural law is hazy, but NO ONE 



DOUBTS THE FEDERAL POWER OF PROCEDURE


6.  Erie remanded back to state court and PA state law was 
applied.
E.  INTERPRETING THE CONSTITUTIONAL COMMAND OF ERIE


1.  Guaranty Trust v. York – State SOL



a.  Supreme Court said the federal court should have applied 

state SOL law in this diversity case



b.  Said that state substantive law should be applied in the 


diversity case because the outcome in fed ct should be the 


same as if the case were tried in state ct


c.  OUTCOME DETERMINATIVE TEST:  would disregarding 

the state law lead to a different outcome in federal ct?



d.  Case forced Supreme Ct to choose state rules of 



procedure even in cases where the fed ct had established 


civ pro rules



e.  ODT – too general 


f.  SUMMARY:  Outcome Determinative Test.  Fed Cts 


sitting in diversity should apply a state law that conflicts with 


a federal practice when disregarding the state law would 


significantly affect the outcome of the litigation – eg, state 


statute of limitations


2.  Byrd v. Blue Ridge Rural Electric Cooperative – Judge (state 
law) or Jury (fed law)???



a.  Byrd an independent contractor, D said P was actually a 


statutory employee and therefore is covered by worker’s 


comp and cannot sue for a tort claim 



b.  MAIN ISSUE:  Who is going to decide whether the P is a 


statutory employee?  Under state law – Judge hears case – 


Under federal law – Jury hears case


c.  Ct says there was nothing to suggest that this rule was 


announced as an integral relationship created by the state, 


thus, the requirement seems to be a mode to enforce the 


immunity….THIS RULE IS NOT PART OF THE 



SUBSTANTIVE RIGHTS OF THE PARTIES, IT IS MORE 


PROCEDURAL


d.  Ct says, we don’t want the outcome to differ if the case is 


held in state ct or fed ct so we will look at the outcome 


determinative test.  However, we need to look at the strength 

of any applicable federal policy first.


e.  Ct applied fed law – jury should decide whether P is a 


statutory employee
F.  DE-CONSTITUTIONALIZING ERIE

1.  Hanna v. Plumer – State Law or Rule 4(d)(1)???



a.  Should the fed ct follow state law (in-hand service) OR 


fed rules of civ pro (suitable service) in a service of process 


issue?



b.  Lower ct dismissed the case, the Court of Appeals 



agreed.



c.  Supreme Court said



i.  Rules Enabling Act authorizes the Supreme Court 



to apply procedural federal rules as long as the rules 



are constitutionally permissible.




ii.  The outcome determinative test should only be 



applied to prevent forum shopping and inequitable 



administration of the laws (“the twin aims of Erie”)


d.  If no fed rule of civil procedure or statute of limitations is 


available



i.  Apply Byrd Balancing Test – balance federal 



interest in applying its own procedure against the 



likelihood of a different outcome if the federal law 



disregards the state rule.




ii.  Apply Guaranty Trust Outcome Determinative Test 


– cts should follow the state law in fed ct if following 



the fed law would change the state ct outcome


e.  Does Fed Rules of Civ Pro govern the situation and 


conflict with state law?



i.  If yes…




ii.  If not, ct should apply Byrd Balancing Test and OD 



Test



f.  SUMMARY:  Service of Process in a diversity ccase in 


federal court is goverened by Rue 4 of the Federal Rules of 


Civil Procedure


2.  Steps to Determine Whether To Use Federal Rule (If yes at one 
step, then no reason to go on)



a.  Arguably Procedural?  If yes, then use federal rule.



b.  Does Federal Rule or Statute GOVERN THE SITUATION 

and CONFLICT with state law?  If so, does it fall under the 


Rules Enabling Act?  Is it Constitutional?  If yes, then the 


federal rule applies.



c.  If not, use Byrd Balancing Test, and/or Twin Goals of Erie 

(discourage forum shopping and inequitable administration 


of the laws


To determine whether the federal procedural rule should control or 
whether the state rule has enough affect on the ruling of the case to 
be used.
G.  DETERMINING THE SCOPE OF FEDERAL LAW:  AVOIDING AND ACCOMMODATING ERIE


1.  Burlington Northern RR v. Woods – Federal or State Statute?


a.  Court found a conflict b/n a state costs statute that 



required a penalty for certain appeals and Fed Rule 38 


(gives appellate cts discretion to award add’l costs for 



frivolous appeals.



b.  It could be said that the laws did not conflict, b/c both 


penalty for unsuccessful appeals (state law), and penalty for 


“frivolous” appeals (fed law) could be applied in the same 


case.


c.  RULE OF LAW:  A governing federal rule of appellate 


procedure controls over a contrary state statute 


d.  BROADLY CONSTRUES FEDERAL LAW TO GOVERN 


THE SITUATION

2.  Stweart Org. v. Ricoh Corp – State or Federal Forum Selection 

Clause?



a.  D, relying on a forum selection clause in their dealership 


agreement, attempted to transfer a case from Alabama to 


New York district ct.



b.  State Law – forum selection clauses unenforceable



Federal Transfer Statute – may transfer a case for 



“convenience in the interest of justice”



c.  RULE OF LAW:  A federal rule, established within the 


limits of the Constitution, prevails over conflicting state law 


provided the federal rule is sufficiently broad to cover the 


issue.


d.  BROADLY CONSTRUES FEDERAL LAW TO GOVERN 


THE SITUATION


3.  Gasperini v. Center for Humanities - 



a.  Fed ct applied sate law standard in reviewing whether a 


jury’s verdict was excessive, despite the contrary mandate of 

the 7th Amendment.




b.  RULE OF LAW:  A state statute governing reexamination 


of jury awards can be given effect by federal appellate cts 


without violating the 7th Amendment’s reexamination clause.



c.  Justice Scalia Dissent:  Said this state statute was 



procedural, and definitely violated the Constitution  



d.  NARROW INTERPRETATION CONSTRUES

4.  Semtek Int’l v. Lockheed Martin Co. – Apply Fed or State SoL?



a.  Lawsuit #1 – in CA state ct, removed under diversity to 


fed. Dist. Ct.; dismissed based on SoL

  

Lawsuit #2 – same case in MD state ct; dismissed based on 


claim preclusion (you get one chance to press a claim)




b.  Laws that could be applied in this case 



i.  MD law




ii.  CA law – allowed petitioner to take dismissed 



cases to other states



iii.  Federal Rules of Civ Pro (41b)



c.  MD ct applied federal law – “an adjudication on the 


merits”  = preclusive effect (the case is over).


d. P argued from Conformity Act of 1872 – said 



just what P wanted it to say – required fed cts to apply pro 


law of the forum state in nonequity cases.  This rule was 


trumped by Fed Rule of Civ Pro 41(b).


e.  D argued from Rule 41(b) – says that dismissal 



constitutes an adjudication on the merits (means dismissal 


has preclusive effect – the case is over once it is dismissed).


f.  Supreme Ct does not agree.  We should interpret Rule 


41(b) not to conflict with state law in this case, b/c otherwise 


it may not be permissible.    


g.  SUMMARY




i.  The preclusion effect of a federal judgment 




dismissing a diversity action on SoL grounds is 



determined by the law of the state in which the fed. ct 



sits.  (Rule 41b did not govern the situation or conflict 



with state law.




ii.  Federal courts have also interpreted federal 




statutes or rules narrowly to avoid the conclusion that 



they govern the situation and conflict with state law.  

H.  Approaches To Answer Erie Problem

1.  Broad view of applicability of federal law – federal law wins


2.  Narrow view of applicability of federal law – maintains 
applicability of state law


3.  Byrd Balancing – gives strength to both federal and state law; 
I.  How to Deal With The Problem of Applying Changing or Unclear State Law

1.  Fed ct normally predicts what the state ct would do in the same 
case.


2.  Process that allows the fed cts to ask the state supreme ct what 
the meaning of the state law is


3.  England Obstentian – Allows fed ct to dismiss a case when state 
law is uncertain and when the effect of interpreting state law may 
be drastic
V.  INCENTIVES TO LITIGATE

A.  FINANCING LITIGATION

1.  American Rule – How lawyers are paid



a.  Client pays hourly fee, flat fees, contingency fees


b.  Opposing party



c.  Society – taxes



d.  Lawyer – pro bono work


e.  Insurance Co.

2.  English Rule – Losing side pays all fees
B.  FEE SPREADING TO FEE SHIFTING

1.  The Common Fund


2.  Fee Shifting



a.  Statutes




i.  Civil Rights Statute – in cases where civil rights statutes 



are being upheld the prevailing party’s legal fees are paid by 



the losing party




ii.  Equal Access to Justice Act – requires US to pay fees of 



prevailing party 




iii.  Rule 68 – if a D makes a formal settlement offer and if P 



rejects the offer, P may not collect any fees for time after 



settlement was offered and must pay all of Ds fees incurred 



after the settlement was offered


3.  Evans v. Jeff D. – Lawyer Accepts Settlement with Fee Waiver 
Requirement



i.  Facts:  While negotiating a settlement for his clients, a class of 


handicapped kids, a Legal Aid attorney was forced to waive his 


claim for legal fees provided by statute in order to obtain all of the 


injunctive relief his clients sought from the state.



ii.  ???:  Does the federal civil rights fee shifting provision prohibit a 


ct from accepting a settlement conditioned upon the waiver of fees?


iii.  RULE OF LAW:  Civil rights fee shifting provision does not 


prohibit settlements conditioned on the waiver of fees

iv.  Ct said…such settlements do not create an ethical dilemma and 
the statute did not intend to prohibit a ban on settlements 
conditioned on a fee waiver.

v.  SUMMARY:  The district ct did not abuse its discretion by 

approving the settlement of a class action that was conditioned on 
the waiver of statutorily authorized attorneys’ fees.
4.  Buckhannon Board and Care Home v. WV Dept. of Health – “Catalyst Theory”


i.  Number of nursing homes ordered by the administrating agency 
to “cease and desist order”, because there had been some fires 
and patients were not sufficiently mobile to get out of a burning 
building.  

ii.  Admin. Agency made up some rules so that “homes” were in 
violation of them.   

iii.  The “home” filed a lawsuit against the agency saying that the 
regulations are invalid, because they conflict with the Fair Housing 
Act.  

iv.Agency said, we’ll wait until the ct resolves this. Meanwhile the 
Legislature steps in and rescinds the regulations.

v.  “Home” thought they won b/c the whole point of the suit was to 
declare that they didn’t have to comply with the regulations.  
Although, there was truly no winner, because the suit was moot 
after legislation was passed.

 
vi.  SUMMARY:  A Ds voluntary change in conduct, although 
perhaps accomplishing what the P sought to achieve by lawsuit, 
lacks the necessary judicial imprimatur of the change for P to 
constitute a “prevailing party” under statutes authorizing attorneys’ 
fees.

vii.  Most common situation:  A legal challenge to administrative 
rules and during the conflict the “agency (D)” changes its rules.

viii.  DISSENT:  Concerned that this decision would discourage 
attn’ys (esp. legal aid attn’ys) from taking cases like these.  Now, 
the D can change its conduct (rules, position) anytime during the 
proceedings of lawsuit.  If D changes conduct, (even at the last 
second) D is not responsible for Ps attny’s fees.  Concerned that 
Ds would engage in 
C.  MONETARY RELIEF
1.  Compensatory damages are the most common.  They are “make whole relief” for the Pl

2.  Punitive damages are a punishment for the D.


a.  State Farm v. Campbell - 


i.  LAWSUIT #1(tort) - Campbell passes 6 vans on road.  
Serious injuries occurred to drivers of other cars.  State Farm was 
supposed to defend him and pay any judgment up to the policy limit 
(50,000).  Ps offered to settle the case for the policy limit.  State 
Farm says, no, let’s go to ct.  Jury awards $185,000, and State 
Farm said they wouldn’t pay more than the policy limit.  


ii.  LAWSUIT #2 (bad faith) – Campbell gets together with Ps and 
sues State Farm.  Jury in this suit awards Campbell 1 million 
compensatory damages and awards Ps (victims) 145 million 
punitive damages.

iii.  Supreme Court  Applied the 3 Guideposts for Awarding Punitive 
Damages



1.  How Bad Was Ds Conduct?  Must look to reprehensibility 

of D’s conduct, not their history of unsavory business 



practices.


2.  Difference b/n punitive and compensatory damages?  


145 to 1 is too high.  



3.  Difference b/n punitive damages awarded by this jury and 

civil penalties from other cases?  Normally this crime passes 

on a $10,000 fine.

iv.  Difference B/N Tort and Criminal Law



1..  Prosecutorial Discretion 



2.  Different Burdens of Proof



3.  Limited Penalties – judge, not jury



v.  A $145 million award of punitive damages was grossly 



excessive in violation of due process based on (1) the degree of 


reprehensibility of D’s relevant misconduct within the state, (2) the 


ratio of compensatory to punitive damages, and (3) the disparity 


between the award and comparable civil procedure. [the three 


guideposts – the first two are usually given the most weight]



**Well established that punitive awards will be reviewed under due 


process. 

D.  REMEDIES OTHER THAN MONETARY

1.  Declaratory

2.  Injunctive relief

a.  SIGMA CHEMICAL CO. v. HARRIS


i.  Harris’ employment contract included a non-compete clause after termination –

2yrs for a competitor and can never used info learned at Sigma Chem. 


ii.  Whole business was based on knowledge – they just hooked up suppliers with 

users. 


iii.  P sought injunction to stop D from working at a competitor. 


iv.  Emergency Relief:


1.  Preliminary Injunction


2.  TRO – temp. restraining order 


v.  Court ordered a TRO but Harris blew it off.  D on the merits argues non-

compete clause was non- enforceable 


vi.  Factors in determining reasonable restrictive clause in a contract


1. The covenant must be reasonably necessary to protect the employer’s 
legitimate interests. 



2.reasonable in terms of temporal scope.



3. reasonable in terms of geographical scope. 


vii.  SUMMARY:  Sigma’s request for permanent injunctive relief to enforce a 
non-compete clause was granted b/c the agreement was reasonable and P would 
otherwise have suffered irreparable harm.
E.  PREMLIMINARY INJUNCTION

1.  PI and Temporary Restraining Orders

a.  Factors in giving Permanent Injunctive Relief

i.  The main prerequisite to obtaining injunctive relief is a finding that P is 
being threatened by some injury for which he has no adequate legal remedy

  

1.  Means monetary relief not available

ii.  Balancing the hardship on the plaintiff if relief is denied vs. hardship on the 
defendant. 

b.  Injunctive relief is to prevent harm/ stop it from happening 


i.  damages would be hard to calculate ≠ make whole


ii.  might not be able to collect 




1.  Usually-almost always a bench trial – no jury

c.  Monetary damages are to rectify damages that have already happened.

d.  Injunctive relief is like making a law for one specific person


i.  if D violates injunction, could be fined or sent to jail. 

ii.  monetary judgments can be enforced, but it doesn’t have the teeth of an 
injunction. 

e.  Usually courts rigidly enforce TRO 

f.  Emergency Relief – P cannot always wait for the court proceeding to gain 
relief.  They are important, but the courts are not excited to grant them b/c the 
court could be wrong. 

g.  Time sensitive issues

i.  political protest


ii.  about to publish a liable article. 

h.  ****RULE 65******

(1) Preliminary Injunction


- has to have notice to defendant and a hearing


- hearing and decision could be merged


- immediate appealable order

(2) TRO – temporary restraining orders. 


- issued without hearing for 10 days in exceptional circumstances – ex parte


- can be extended for an additional 10 days if D agrees?


- If TRO is entered without notice and hearing; court must explain itself. 

- Technically not appealable, but you could back door it through a writ of mandamus to an appellate court. 

**Order of things = usually TRO then Preliminary Injunction then permanent 

i.  Inglis v. ITT


i.  Two Tests



1. (what the district court used)




1- irreparable injury if injunction not granted.





- could monetary damages make P whole? 




2- probably prevail on the merits




3- balancing: the D will not be harmed more than the P is helped 



by injunction




4- is in public interest



2.  What the 9th Circuit applied




- recognizes a continuum between irreparable harm v. likely hood 



of success 




- if irreparable harm high, then likelihood can be low. 

ii.  SUMMARY:  Standards for Preliminary Injunction ***GREAT MATERIAL FOR EXAM QUESTION***

1.  Test 1



- Irreparable Harm



- Likelihood of success on the merits



- Balancing of Hardships



- Public Interest


2.  Test 2



- More irreparable harm = less likelihood of success



- Less irreparable harm = greater likelihood of success

j.  HYPO I (from worksheet) – Rio Blanco


1.  Applying Test 1



- If Puerto Rico shuts off the water supply of Navy, they will suffer 


irreparable harm



- Good arguments on both sides on the merits



- More difficult for Navy to have water taken away


- Navy given preliminary injunction to prevent DNER from cutting off 


water supply
2.  Provisional Remedies and Due Process

a.  Fuentes v. Shevin – Seizing Possessions


i.  FACTS:  P and other debtors challenge the constitutionality of FL and PA 
statutes allowing seizure of goods (by writ of replevin) covered by an installment 
sales contract without providing an opportunity for the debtor to be heard prior to 
seizure.


ii.  ISSUE:  Absent extraordinary circumstances, must notice and an opportunity 
to be heard be provided prior to depriving a party of a protected property interest?

iii.  RULE:  In order to comply with prodcedural due process, notice and an 
opportunity to be heard must be provided prior to seizure of any protected 
property interest.


iv.  Ct recognizes that NO PRIOR HEARING is in conflict w/ 14 Amend. (due 
process) – There must be an “informed evaluation by a neutral official”

v.  MUST HAVE RIGHT TO BE HEARD IF SOMEONE IS GOING TO TAKE 
AWAY YOUR PROPERTY

vi.  SUMMARY:  Due process requires notice and an opportunity to be heard 
before an individual is deprived of a significant interest, except in extraordinary 
circumstances where and important governmental interest justifies postponing the 
hearing.

3.  RULE 65 – Temporary Restraining Orders (TRO) - 

a.  Must be an explanation of why the court is entering an order w/out giving the D an opportunity to be heard before hand.

b.  Must be an informed evaluation by a neutral official

c.  Provides for a prompt post-deprivation hearing

CHAPTER 6 – PLEADING

A.  RULE 8(a):  3 Elements of Notice Pleading

1.  Facts constituting cause of action

2.  Short and plain statement of the claim showing that P is entitled to relief 

3.  Demand for judgement for the relief to which P seeks

B.  RULE 12(b)(6):  Motion to Dismiss Pleading 

1.  Succeed in 2 ways

a.  Is complaint factually deficient? – P allowed to amend complaint and fix problem within a certain amount of time

b.  Is the complaint legally deficient? – Facts do not allege unlawful behavior by D
c.  Haddle v. Garrison – Whistleblower


i.  P, an at-will employee, is fired for participating in an investigation of his 
employer.  P claims he was “injured”, and filed under §1985 (civil rights 
statute)

ii.  A constitutional right of P was not “injured” and therefore, he did not fall under the statute.

iii.  RULE:  An at-will employee who was fired is not “injured” and therefore a claim for injury cannot be sustained.

iv.  AT THE COURT OF APPEALS II:  P could have requested a rehearing en banc (a new panel of judges that must consider that the district court precedent could be wrong).

v.  AT THE SUPREME COURT:  When the Congress drafted 1985 – they did not have a constitutional property under Due Process issue in mind.  Court cited old authority b/c it was talking about an old statute.  
vi.  SUMMARY:  The district court erroneously dismissed Ps complaint for failure to state a claim upon which relief can be granted b/c interference with the at-will employement may give rise to a decision for damages under the Civil Rights Act of 1871.
C.  RULE 11 – Establishes standards for investigation of law and facts to avoid 

1.  11(a) - Every document must be signed by the attorney of record 

2.  11(b) – rule kicks in when a part presents written documents to the court whether by signing, filing, submitting, or later filing a pleading.  


i.  Can’t engage in bad faith pleading


ii.  Pleading must be with statement of law


iii.  Pleading must have sufficient facts

3.  11(c) – court may impose sanctions if there is a violation.  Motion for sanctions can be initiated by motion or on court’s own initiative.

  ii.  Sanctions are limited to what is necessary to perform their purpose…nothing too excessive

4.  RULE 11 is inapplicable to discovery…discovery violations are treated separately from the rule.

5.  Walker v. Norwest

a.  SUMMARY:  The district ct did not abuse its discretion by imposing 
Rule 11 on Ps attorney when the complaint did not even allege that 
complete diversity existed (lawyer did not do his homework) and his claim 
of financial hardship and request for leave to amend the complain were 
not properly presented (lawyer should .

6.  Christian v. Mattel – Cheerleader Barbie!

a.  Christian claimed that Mattel infringed on her cheerleader doll by creating “Cool Blue Barbie”.  Asked for 2.4 Billion in damages.  Mattel said, we had a copyright in 1991 and Christian didn’t have one til 1996
b.  Mattel


i.  Summary Judgment:  asking for “judgment of law”.  In order to beat it, 

Christian would have to provide factual evidence that refuted Mattel’s 
argument. GRANTED!


ii.  Motion for Rule 11 Sanctions:  Christian’s attorney acted like an ass, 
ignored the fact that the claim “lacks merit”, and forfeits his opportunity to 
drop the claim during the 21 day grace period.  ATTORNEY VIOLATED 
RULE 11- GIVES MATTEL ATTORNEY’S FEES, OVER ½ MILLION 
DOLLARS.

c.  Christian’s Attorney Appeals the Rule 11 Sanctions 

i.  Ct of Appeals says, yes attorney was an ass, HOWEVER THAT DOES 
NOT FALL WITHIN SANCTIONS OF RULE 11.  The following pointed out 
by dist. Ct. does not fall under Rule 11:



1.  Things done wrong in other cases.



2.  Misspeaks in front of ct



3.  Acting like an ass



4.  Not doing his research


ii.  Ct of Appeals says sanctions could fall under



1.  Court’s inherent authority to impose sanctions when 



misstatements (or misconduct occurs) are made to the court in bad 


faith.  Ct can require people to tell the truth!


iii.  SUMMARY:  Although the district court did not abuse its discretion by 
awarding sanctions under Rule 11 based on the lawyer’s inadequate 
factual investigation, the court’s order was tainted by considerartion of 
other misconduct which cannot be the basis for sanctions under rule 11 – 
such as discovery abuses, misstatments during oral argument, and 
misconduct in other litigation.



1.  Rule 11 deals primarily with pleadings signed by the parties and 


the advocacy of the pleadings.



2.  Conduct unbecoming outside of the pleading during trial and 


oral arguments are not covered in Rule 11.

D.  SPECIAL CLAIMS:  REQUIRING AND FORBIDDING SPECIFICITY IN PLEADING
1.  Strandford v. Ins. Co.

a.  Facts:  Dentist fails to make payments on insurance policy, he begins paying again, and insurance co. tells him that he is covered.  10 days later he submits a claim for water damage.  Ins. co pays the $150,000.  Then P submits a 2nd claim for additional 1.3 million for further property damage and lost profits.  P sues ins. co. and says you owe me the money.  D says, P has committed fraud.
b.  Rule 9(b) – Circumstances constituting fraud need to be pleaded in detail AND State of Mind may be inferred generally.

c.  Ct says that the Ins. Co. met the state of mind requirement.  
d.  Rule is designed so the D knows what the other side is claiming the fraud to be.  Ins. Co. Failed to specify which fraud they were alleging.  HOWEVER, the court allowed fraud claim to move forward…Ins. Co. given opportunity to revise plea.
e.  SUMMARY:  D’s counterclaim failed to plead the circumstances constituting fraud w. sufficient particularity under Rule 9(b) because it did not specify identify P’s alleged lies, but the Dist. Ct. granted leave to amend the pleading and concluded that the defendant subsequently satisfied the rule requirements.

f.  9b containts two sentences.


i.  requires the P to state fraud with particularity.  Who what when where 
why.


ii.  Allows the P. to plead the general act.  You don’t need to know why.  
Facts just have to show plausible inference.


iii.  was true in this case.

E.  OTHER TYPES OF SPECIAL CLAIMS

SC has been reluctant to allow lower courts to heighten pleading reuirements if not authorized by the Fed. government.

Fruad for example, has it b/c convicted opens up availablility of attorney’s fees, punitive damages, etc.

Some say Int. Torts should require specific pleading.

Canonized reading of FRCP:  Mention of one thing means the exception of everything else!

Therefore, the only heightened requirements are in rule 9b.

1983 Claims

Leatheran v. Tarrant

Cannot be a heightened pleading requirement agasint municipalities.

Police  broke into Ps house without warrant and killed his dogs.

SC:  no heightened pleading allowed…so the court could not know that.

Two types of 1983 claims

1) Against Municipalities

A regulat choke hold that is used by police that causes death

2) Gvnt. Officials

sue ind. police officers who used the hold.

Officials may have qualified immunity.

These issues should be treated as if they were a motion to dismiss.  The court should decide if therie is immunity of not.

Immunity – dismissed

No immunity – not dismissed.

Standard for immunity:  Officer had been reasaonble in thinking their action was lawful.


If they should have reasonably believed it was lawful = immunity

If they could not have reasonably believed it was lawful = no immunity

F.  LOWER COURT’s DEALING WITH QUALIFIED IMMUNITTY

1) Allow heightened pleading

2) Allow a reply to the answer proving additional facts

3) D rather than answering, file a motion for a definite answer under Rule 12(e)

4) Let the parties brief the issue of qual. Immunity ater D raises it as an affirmative defence.  Would result in a motion to dismiss or summary judement.

MtD – based on pleading

SJ:  - takes account evidence outside of pleadings as well as the pleading.

G.  ALLOCATING THE ELEMENTS

1.  GOMEZ v. TOLEDO

446 U.S. 635 (1980)

 CASE: This was an appeal from dismissal of an action against a public official for failure to allege bad faith.

 FACTS: 

· Gomez (P) was an agent of the Puerto Rican police

· He submitted a sworn statement to his superior that certain co-agents had falsified evidence in a criminal investigation. He later testified in the trial; swore there that the co-agents had falsified the evidence in question. 

· Thereafter, criminal charges were brought against P for wiretapping the other agents' telephones, but the charges were dismissed. 

· During this period, P transferred out of the investigative branches to Police Headquarters and then to the Police Academy. 

· P was then discharged without a hearing

· P instituted this suit under 42 USC 1983. 

· P alleged a discharge in violation of his procedural due process rights and that this had caused him anxiety, embarrassment and injury to his reputation. 

· P was reinstated by an administrative appeals board that allowed an appeal and granted back pay, but sought damages for the violation of his procedural due process rights under 42 U.S.C. Section 1983. 

· That complaint failed to allege bad faith on the part of Toledo (D), who contended that his qualified immunity required such an allegation.  He wants monetary damages via injunctive relief.  Relies on Fuents: you can’t be deprived of job w/o prior hearing

· D moved under Rule 12(b)(6) to dismiss the complaint.

· District Court dismissed, said you have to allege bad faith in complaint…P did not do this

· Has immunity if not in bad faith.

Why didn’t P not amend his complaint when the 12b6 motion was filed?

P is worried about what will happen down the road…unsure about what the law requires and wants to test the waters.

If P pleads bad faith, then the burden of proof of trial is on P.

If P does not, the burden of proof is on D to prove affirmiative defense.  If D does not bring it up, for example, it is waived.  Makes it easier for P to win.  

 ISSUE: In an action under 42 U.S.C. Section 1983, must the complaint allege the defendant's bad faith in order to state a claim for relief?

 RULE OF LAW: In an action under 42 U.S.C. Section 1983, the complaint need not allege the defendant's bad faith in order to state a claim for relief.

 HOLDING AND DECISION: (Marshall, J.) In an action under 42 U.S.C. Section 1983, must the complaint allege the defendant's bad faith in order to state a claim for relief? No. Public officers have a qualified immunity from damages liability under 1983 if they acted in good faith. 

The information was only available  to the D.  

P did not know what was going on in D’s head…that is why is an affirmative defense.

The purpose of Section 1983 is to provide a damages remedy against an offending party who has deprived a plaintiff of constitutional guarantees and guarantees of federal laws. No allegation of bad faith is required in a complaint that alleges a deprivation in violation of the law. 

The immunity of a defendant is a defense which he must plead. There is no requirement under this action for the plaintiff to plead D's defense. Nothing in the legislative history of Section 1983 suggests that a bad faith allegation is required in a complaint of this type. 

Elements that are required in a 1983 pleading are that the Gvnt. Official ciolated constitution law, that it did so under actual or apparent authority.  Statutes says nothing about bad faith claims  which means specfic pleading for bad faith is not required.

THIS IS STILL GOOD LAW

As our decision makes clear, whether such immunity has been established depends on facts peculiarly within the knowledge and control of the defendant. 

Beyond being objectionally reasonable, officer has to show that his act was nto susbjetively bad faith – thought process of D himself.

If it is subjective, can it be resolved in motion to dismiss….no…kicks cases into summary judgment and maybe to trial.

TWO YEARS LATER:  CHANGED THE LAW SO THAT ONLY OBJECTIVE VIEW IS CONSIDERED.

There may be no way for a plaintiff to know in advance whether the official has an objectively reasonable basis for a belief in immunity and also on whether the official is acting sincerely and with a belief that he is doing right. Reversed.

Concurrence: (Rehnquist, J.) I join because I take the opinion to leave open the issue of the burden of persuasion as opposed to the burden of pleading with respect to a defense of qualified immunity.

LEGAL ANALYSIS: The logic of this case is superb. This case introduces you to affirmative defenses and also the burdens of pleading. A plaintiff need not anticipate the existence of an affirmative defense. Constitutional Cases: At the pleading stage, P only need claim a deprivation of some federal right and that the person doing the depriving acted under state law. Those two allegations make out P’s prima facie case. D’s defense to those allegations would be that they acted in good faith. It is not P’s responsibility to plead any affirmative defenses of D.

GOMEZ V. TOLEDO – SUMMARY:  Since qualified immunity is an affirmative defense, the burden of pleading it rests with the D.

2.  Rule 12 Motions

After Complaint:

D can Anwer or

Motion to Dismiss under Rule 12

Will usually file a Rule 12 if they can.

Advantages of Rule 12 Motinons for D.

1) D wins early and cheaply if granted.

2) Avoids need to file an answer – requiring a response to the facts that may be embarring or rather not admit

3) Avoids case proceeding to discovery – expensive and potentially embarrassing – must give lots of info to opposing party that they may want to keep for themselves

12a) D must serve an answer or responsive pleadng (12 motion) within 20 days after receiving summons and complaint.

Extended to 60 days after a request for waiver was sent when the D waives service of process.  When it is sent in mail and no summons is needed

10 days to file an answer after a motion is denied.

b) Lists the preanswer motions

Jurisdictional issues

1) subject matter jurisdiction

2) personal jurisdiction

3) improper venue

Techinical deficiencies

4) insufficiency of process (summons and complaint – wrong address, form etc.

5) insufficienty in service of process (not propertyly served under 4c-m).

6) motion to dismiss, failure to state a claim (factually dismissal of clams – even if all facts are true, D still entitled to judgement)

7) failure to join indepensable party

12c) Authorizes a  motion for judgemetn on the pleadings

Used when an answer has already been in 20 days period but then wants to filed but wants a motion to dismiss before case goes to trial.

This is like a 12b6 after the answer

If evidence is submitted with the motion, it is converted into a motion for summary judgment under rule 56 b/c it it takes evidence into account and is not just based on the pleadings.

12e)  Motion for a more definite statement

Pleading is so ambiguous, that D cannot answer it.  Not used much b/c D can likely move to dismiss the case 12b6.  

Can be used in 1983 immunity cases to get more info from P. 

D has ten days to respond to amended complaint.

12f)  Asks court to strike any colorful or unnecessary language in complaint.

12g)  consolidation of defences…allows only one rule 12 motion, but can give mulrple reasons for it at same time.

12h)  lack of J. over person, improper venue, or insufficeity of process are waived if not presented in rule 12b or in the answer (in the first filing of the court)  

When a court determines that there is no SMJ, case must be dismissed.  Can never be waived. Doesn’t even have to be because of a motion

H.  Responding to the Complaint
1.  RULE 8(b)-(d) – Defenses and the form of Denial

a. In filing an Answer the D has 3 choices:


i.  Admit to the allegations.


ii.  Deny the allegations.


iii.  Say D has insufficient knowledge to admit or deny (discovery has not 

yet occurred)

b.  8(b):  Answer must be written to correspond paragraph by paragraph to the complaint.  Either admit, deny, or claim insufficient knowledge for each  

c.  8(c): Then list affirmative defenses – basis for denying Ps claim even if the factual allegations are true.

d.  8(d):  Anything that is not denied in the answer is considered admitted to.

2.  ANSWER:  DENIALS - Zielinski v. Philly Piers

a.  FACTS:  Accident b/n two people on the job.  Man who was hit by forklift claims that it was owned by Philly Piers which denies owning it at the time of the accident.
b.  Procedure:  P filed complaint against D.  

i.  D answered that it denied the complaint.  Ct said that answer was not 
specific enough (b/c D was technically liable for all damages to people on 
the pier, but was not the owner or agent of the forklift involved in accident).


ii.  P was therefore suing the wrong D.  P found this out AFTER the SOL 
had run out and would not have been able to sue the correct D.


iii.  CT allowed P to tell jury that D was the agent of Philly (even though 
that was a lie), and therefore Philly was presumed to admit that it was 
guilty. 
c.  SUMMARY:  The D must answer EACH issue of complaint.  Otherwise problems could occur later on and ct may hold D responsible for not answering correctly.    
3.  ANSWER:  AFFIRMATIVE DEFENSES – Layman v. SW Bell Tel. Co.

a.  FACTS:  Property owner used the phone co. for trespass after it buried some phone wires under her property.  

b.  Procedure:  


i.  P complaint:  Trespassing


ii.  D answer:  General Denial

iii.  At trial – D brings up it had an easement

c.  RULE:  An easement is an affirmative defense to trespass and as such must be set forth in the answer or evidence of the easement will not be allowed at trial. (UNLESS IT IS FOUND IN DISCOVERY AND NOT “HIDDEN” FROM P)

d.  SUMMARY:  Reason Ct comes down so hard on D is because D unfairly surprised P when trial began by pulling out affirmative defense.  However, if an affirmative defense is found in discovery, then it is allowed…even though it was not claimed in the answer.

FINAL EXAM 

Review session WED, 08 DEC at 3pm

15 minute reading period, then 3 hours to write answer

Strongly recommend outlining

2 essays

Open book – assigned course material, handouts distributed in class and notes and outlines

Issues discussed in class will be tested over.  Know gist of rules to apply to essays.

Issues in essays will be relatively straightforward with a few more difficult issues mixed in.  ANSWER HOW CT WILL GO ABOUT ANALYZING THE PROBLEM – P will say this, D will say this and the CT will do this

ADOPTED TO OFFSET OVEREMPHASIZED AND UNDEREMPHASIZED RULES OF PENNOYER





Initiation of:  Where was the relationship formed???
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