For all of these you still need to preserve SMJ and PJ

Rule13 – Counter and Cross Claims

Compulsory counter claim 

ANY claim arising out of the same T and O.  

They MUST be joined or they will be waived.  

You have to raise it in a pleading unless: 

1) its pending in another action or 2) permissive counter claim

Permissive counter claim

ANY claim that is not related, or doesn’t have to be related.

General rule concerning Rule 13 is that you can seek different relief.  I.e. damages

Rule does not change rules about bringing claims against the U.S.

If party omits claim, party can seek leave to amend if its done by oversight, mistake, etc.  liberal standard of interpretation

D sued in one capacity cannot assert a claim in another capacity.

Cross Claim

· Almost always permissive.

· Allowed if arise out of same T and O of either the original action or a counter claim or relating to any property.

· This is a case of P v. P or D v. D.

· There is supplemental jurisdiction.

· Common example of cross claim is indemnity.

Rule 18 – Joinder of Claims and Remedies

· Any party with multiple claims may join the claims even though the claims may be unrelated.

· Claim can be original, counter, cross, or 3rd party claim.

· Traditional rule is that you need T and O.  This may apply for a state that does not follow the FRCP.

· Contingent Claim - If two claims are dependent on each other, but are in separate actions, you can join them.  However, relief on the first claim must be granted to get relief on the second.

Rule 42 – Consolidation and Separate Trials

· Court can either consolidate or separate trials on its own volition

· Court can order joint hearing or trial of any issue, or can order complete consolidation

· They have the same discretion for separating issues

· 3 reasons why court would separate: 1) avoid prejudice, 2) further convenience, 3) economic efficiency.

· Can be done on the courts initiative or by motion.

· Common to separate out punitive damages portion of a trial

Concept of Standing

Judge made doctrine, serves a gate keeping function.

Its says who can bring a claim.

Must have all three of these for proper standing:

1) Party must suffer injury or immediate threat of injury

2) Nexus between injury and D’s action

3) Injury can be fairly remedied

Rule 14 – Third Party/Impleader

· Similar to counter claim; same T and O

· Can bring at any time after action has started

· Serve no later than 10 days after serving original answer otherwise you need leave of the court

· Courts are liberal about allowing 3rd parties

· 3rd party D can cross claim according to Rule 13

· 3rd party D can also counter claim against original P if arising from same T and O

· P can bring claim against 3rd party D for same T and O

· Claim cannot destroy SMJ

· Will cross claim survive if other party is dismissed? If on non-jurisdictional grounds, then claim will survive.  If dismissed on jurisdictional grounds then cross claim is dismissed

Rule 19 – Compulsory Joinder of Parties

· Have to have PJ and cannot destroy SMJ

· Must be joined if: 1) complete relief cannot be afforded without joining 3rd party or 2) the 3rd parties related interest and absence from the suit will: 1) impair or impede ability to protect that interest or 2) leave the present parties subject to double liability or inconsistent verdicts.

· Joint tort feasors do not have to be joined.  P can pick and choose, NOT compulsory

· If Indispensable party cannot be joined then dismiss the case(traditional view), modern courts do not like to dismiss cases.  19(b) courts go forward and do the best job they can

· Do not have to dismiss for indispensability

· Defining indispensability for rule 19(b): 1) prejudice, 2) framing of judgment, 3) adequacy of remedy, 4) result of dismissal

· Something that always is dismissed is the portioning of land.  Need all parties for land disputes

Rule 20 – Permissive Party Joinder

· A person has any right to relief which both arises out of the same T and O and same common question of law or fact.  T or O + C Q = party joinder

· Don’t have supplemental jurisdiction

· Permissive, not mandatory

· 20(b) court can order separate trials if: 1) to avoid embarrassment, 2) delay, 3) prejudice, or 4) undue expense

Rule 22 – Interpleader

· Can be either statutory or rule based

· It is required is P is exposed to double liability

· Rule interpleader is when a person has an asset and there are multiple claims against that asset, the person can join all the claims to be heard in one case

· Can be started by filing complaint, cross claim against D’s, counter claim against P’s usually by stake holding party

· Need to satisfy PJ, SMJ, Venue.

· Rule Interpleader gets to hold onto asset during court proceedings

· Disinterested stake holder may recover attorneys fees for rule interpleader

· Statutory Interpleader, (differences between rule):

· Cannot keep asset in controversy, must give to court

· Diversity is only $500 and diverse citizenship of only 2 parties is needed

· Nationwide personal jurisdiction, and broad injunctive power

· Venue still has to be appropriate for one of the claimants

Rule 25 – Substitution of Parties

· If party dies and claim survives, then new person will be appointed to continue lawsuit

· Some claims die with claimant; defamation

· Need to file motion within 90 days of formal notice to the court

· Substituted parties step into the shoes of the original party.  Have to pick up where claim left off

· Can transfer if incompetent or through business contracts

Rule 24 – Intervention 

· Can be as of right or permissive

· Either P or D can intervene

· As of Right:  By statute or interest in the subject matter of the pending litigation, substantial risk that litigation will impair their interests, and the existing parties do not adequately protect that interest.  Have immediate appeal of denial (interlocutory appeal)

· Can have supplemental jurisdiction if D, but not if P

· Cannot destroy diversity jurisdiction by intervening

· Need “timely” application, look for any delay or prejudice

· Permissive: By statute or by common question of law or fact

· Procedure: serve application to existing parties of litigation and court, attach whatever pleading you plan to file with the court 

· 24a and 19a are similar, 24a jumps the gun on 19a if used first

· Do not need to worry about PJ; for new claim against new D, P cannot use supp. Jurisdiction

Rule 17 – Parties

· Has to do with real party in interest

· Real party in interest is a person who has a legal right to bring claim, and has a material interest in the claim

· Purposes of rule

· To allow D defenses it has against interested P’s

· To protect D’s from subsequent litigation

· That ruling has res judicata effect, no filing subsequent lawsuits on same claim

· Court gives reasonable time to amend claim for proper party

· Capacity: who has a right to be a P or D in a courtroom?  Determined by law of domicile’s state

· Capacity of corporations; need to be in good standing to be a party

Rule 23 – Class Actions

· Rule 23.2 are actions related to unincorporated associations

· Rule 23.2 can be brought by or against the unincorporated associations only if they fairly represent the interests of the class

· Rule 23.1 is a derivative action by shareholders
· Rule 23.1 court must approve settlement agreements; must be stated with particularity; class members must be notified individually
· Need numerousity, typicality, commonality, and adequacy of representation; these are pre-pre-requisites
· Named representative must be a member of the class
· Action must fall under the category of recognized class suits: 
· 23b(1)anti-prejudice in that it avoids the chance of inconsistent results or it would substantially impair or impede other members if individual lawsuits are allowed (limited fund)
· 23b(2)injunction and declaratory judgment are typically used in civil rights and such(most common)
· 23b(3)and then injured by a common practice and all class members want damages
· Common issues must predominate; super commonality
· Class action must be superior to individual actions
· Test factors:
· Class members possible interests in individual control
· Other pending litigation
· Appropriateness of the forum
· Manageability of the class action.
· Who should be bound by the judgment? Are the named parties fairly and adequately representing the interests of the class? Is the class action the right mechanism to bring the lawsuit?
· 23c is the certification requirement.  
· Court should hold a hearing as soon as possible to address the factors that make up the class
· If class is certified then court will order notice to be done in the best way possible; individual notice.  Must be paid by plaintiff.
· Notice for damages class (23b(3)) needs to have:
· Option to opt-out
· Judgment is binding on all parties that do not opt-out
· If no opt-out, then you can be represented by your own counsel
· 23d gives court broad discretion to manage the class
· 23e must have court approval to dismiss or settle the case; notice must be given to all member
· 23f interlocutory appeals of class certification; must be filed with in10 days of ruling
· To keep diversity you need only one P and one D to be diverse; citizenship is determined by named representative
· Fluid class recovery – court creates a fund to disperse damages for the future when it is difficult to determine future damages
Rule 54

· Court has authority to approve attorney’s fees upon application

Discovery

· Liberal bias towards discovery

· Modes of discovery

· Depositions, interrogatories, requests for admission, requests for production and inspection, physical and mental exams, experts

· Scope of discovery

· Relevant and not privileged information; it would reasonably lead to admissible evidence (26(b)(1))  

· Work product and attorney-client are not discoverable

· Unreasonable discovery:  Limitations on unreasonably duplicative; info is obtainable from more convenient or cheaper source; amount in controversy; parties resources; issues at stake

· Court can take own initiative or wait for a motion to respond

· 26(a) Required disclosure

· 26(a)(1) Initial Disclosure

· People, names and addresses, that may be used to support claims or defenses; favorable to your side


· Documents or tangible things in the custody and control of the party; unless used for impeachment

· Materials for computations on damages

· Insurance agreements

· Need to get 14 days before first conference with the court

· 26(a)(2) Expert Testimoney

· Identify the witnesses who may be used at trial

· Expert must sign and submit a written report containing:

· Statement of all opinions

· Bases and reasons for opinions

· Data on which opinion is based

· Any exhibits

· Qualifications

· Previous cases testified in

· Expert disclosure is due 90 days before trial, rebuttal is due 30 days after initial disclosure

· 26(a)(3) Pre-Trial – 30 Days before trial

· Disclose name or witnesses and document intended to be used in court; exhibit list, witness list

· With in 14 days of pre-trail disclosure, parties may file objections to discovery process.  If no objections, then parties have been deemed to be waived

· 26(e)(1) Form of disclosure

· In writing

· Signed 

· Served 

· Filed in court

· 26(g)

· Don’t submit discovery for frivolous purposes.  Rule 11 sanctions

· Part of 1993 amendment that added sanctions applicable to discovery filings parallel to those for pleadings under Rule 11

· Depositions

· Limit of 7 hours, unless permission from court

· Non-parties must be subpoenaed

· Do not need permission from court for parties to a claim

· If deposing before suit is filed, need leave of court

· Must give notice and method of deposition

· Party doing deposition must bear the costs

· Deposition can be made available to all parties

· 10 deposition limit is per side, not per party.  Can be changed by judge

· Party can only be deposed once.  Can be changed by judge

· Need to have this in every deposition

· Need name and address of person being deposed

· Need to be conducted by court appointed officer

· Date time and place of deposition

· Need name of officer of the court

· Must be under oath

· Identification of all persons present

· Explain who takes custody of the record at end of deposition

· Corporation depositions need to have specific subject matter or people

· Objections

· Must be stated concisely and objectively

· Party may instruct deponent to not answer questions

· To preserve a privilege 

· Enforce a court order

· Present a motion to terminate

· Can use deposition transcript to impeach or contradict witness testimony

· Improper to instruct witnesses how to answer questions

· Failure to object does not constitute waiver

· Interrogatories

· Written questions from one party to another

· Limited to 25 questions per party, includes subparagraphs

· May be addressed only to parties to the action

· Requires parties to not only answer for their own knowledge, but also info they may have reasonable access to

· When you need leave of court

· Want to serve more than 25 interrogatories

· Want to serve before 26(f) conference

· Must be returned within 30 days, 33 if by mail

· Who must answer

· Any other parties

· Co-parties

· Corporate parties – office or agent

· Must be served after the 26(f) conference

· Objections

· Must be stated with specificity 

· Any not stated timely will be deemed waiver; unless good cause is shown

· Need to be signed by attorney 

· Must give all information about the question that is under your control

· If extensive research is required to gather information, specify records and allow inquiring party to examine and inspect them

· Can get court to force party to respond to questions by motion to compel, and if not then can get sanctions against party not responding

· Loser in motion to compel can be subject to fees for filing the motion

Trial Preparation

· Work Product Doctrine - Rule 26(b)(3)  

· 1st element

· Materials and tangible things prepared in anticipation of litigation.  Ex. Conclusions, theories of recovery, opinions…

· Materials from confidential and non-confidential sources

· Not the facts, but the products themselves

· 2nd element

· Look at intent of producer at the time the product was produced

· Need to have reasonable belief that it was in anticipation of litigation

· If prepared at a time when litigation is not foreseeable, then not privileged most likely

· Test:  What was the primary purpose of the product at the time it was created?

· 3rd element

· Hardship grounds and inability to obtain equivalent by other means.  See hand-out from Mitchell

· Exceptions 

· Get copy of deposition of yourself.

· Crime/Fraud 

· Expert review of any product, then it is discoverable (ask Mitchell)

· Attorney-Client disputes.  For later malpractice against attorney

· Fail to object to discovery waives the right

· Qualified Privilege

· Substantial need

· Inability to obtain the material by other means.  

· To Claim Privilege

· Expressly claim reason for privilege

· Describe with enough detail to allow court to assess

· Hickman v. Taylor
· Statements of non-party witnesses are protected

· Attorney Client Privilege – Rule 26(b)(3)

· Broader than work-product

· Can use protection against a party in a civil suit

· If you reveal stuff to another person, then privilege is waived.  Also failure to claim privilege can waive it

· Test

· 1.  Privilege is to prevent disclosure of confidential conversations

· What was the intent of the communicator? Did they reasonably try to keep it secret

· 2.  Confidential communication 

· Is there reasonable belief by person communicating that the person they are talking to is a lawyer, lawyer must also be receptive?

· Relationship is created when client reasonably believes that lawyer is providing or trying to provide legal advice

· Does not matter if lawyer is ever employed or paid

· 3.  Communication needs to have been made for facilitation of legal services

· 4.  Privilege must be asserted by the client or lawyer, but it is clients to waive and not the lawyer

· This protects communication between clients and attorneys

· Exceptions (pg. 950)

· Crime/Fraud

· Claimants through same deceased client

· Breach of duty by lawyer or client

· Documents attested by a lawyer

· Joint clients

· Public officer or agency

· Privilege survives the death of the client.  Does not bar forever, may still have chance for waiving privilege after death

· Willfully Dumb Rule

· Privilege also may apply to investigator working for a party

· Can’t hide document by trying to classify them as privileged

· Corporations – Upjohn Case

· Statements made by employees is protected

· Confidential records made by corp. for the attorney

· Control Group Test

· Privilege only applies to upper level supervisors.  Not used today

· Employee does not decide to assert privilege

· Applicability in Corporate Setting

· Did the employee communicate with the attorney in a legal capacity and employee knew the purpose of the conversation?

· Did the employee act direction of the corporation?

· Did the matter fall within the scope of the employee’s duties?

· Did counsel act in a confidential manner?

· Pg. 954-55

· Physical & Mental Examinations (Rule 35)

· A motion is necessary to have an examination done by an expert

· Condition must be an issue in controversy because of a claim or defense

· The exam sought must be shown to be reasonably likely to produce info about condition in issue

· Only parties or persons in control of the parties can be subject to exams

· Need any suitably licensed examiner

· Exam place is set by party requesting exam, but can be changed to suit needs of examined party

· Counsel can be at physical exam, but not mental exam

· Notice must be given to all parties; needs to include who the doc is, where, when, and the scope of the exam

· Purpose:  Plaintiff makes allegations they must afford the defendant an opportunity to discovery about the allegations

· If you claim mental distress, you will be opening up yourself to an exam

· Adverse party can request a copy of the report; this waives doctor-patient privilege with respect to previous exams of the same condition with own doctor

· Parties can agree/stipulate to alter any of the rules

· Exams can only go into reasonable depth

· Experts

· Someone with some form of specialized knowledge that will help the trier of fact to understand evidence and determine issue in dispute

· 2 broad ways experts are used:  1) to provide info not otherwise available, i.e. the value of a stolen painting; 2) to explain or draw inferences from evidence already in court

· Courts have broad discretion to allow someone to be an expert

· Expert can testify on any issue presented before the court

· Non-testifying expert; someone who will help develop strategy

· Discoverability of facts known and opinions held is allowed only in exceptional circumstances, which is substantial need and undue hardship.  

· Ex.  When a party has monopolized the qualified experts, other party needs to reimburse experts for that facts/opinion

· Any stuff may be protected by the work product doctrine

· Testifying experts

· FRCP amended in 1993 says that most experts must produce a written document

· Must disclose experts 90 days prior to trial; 30 days for rebuttal experts

· Written document must include:

· Complete statement of all opinions which may be expressed at trial

· Basis and reasons for opinion

· Data and info on which opinion is based

· Exhibits to be used to support opinion

· Qualifications of experts

· Compensation to be paid for testimony

· Previous cases that expert has testified; trial or deposition

· Unaffiliated expert

· Can be compelled to testify, but still must be paid

Discovery Abuses

· Failure to disclose or comply with discovery

· Order compelling response-necessary prerequisites

· Evasive or incomplete answers; can be ordered to provide proper answer

· Exception: complete failure to respond or disclose, sanctions can be sought immediately without order from the court

· If you file motion and lose, you are subject to reasonable fees

· All sanctions are determined by court hearing

· Need to meet and confer before filing motions; don’t file frivolous motions

· Possible sanctions

· Matter sought to be discovered is ruled against the opposing party

· Court can refuse to allow party to argue those claims or defenses that relate to the issue at hand

· Render default judgment or strike the pleading

· Hold person in contempt in court

· Reasonable attorney fees

· Sanctions can either be least severe or a general deterrent

· Culpability for sanctions

· Due process requirements

· Willfulness, bad faith, or fault

· Punishing client for lawyers misconduct

· Can get in trouble for certifying improper expert
