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Commercial Transactions

I.  Deals with the transfer of personal property 

A. To what extent does good faith purchaser of property take property take free of conflicting claims of ownership?

1. goods

B. If the property consists of a right of some kind, to what extent does a good faith purchaser of that right take it free of the obligor’s defenses with respect to it?

1. rights evidenced by negotiable instruments (promissory notes),

2. and rights evidenced by documents to title (warehouse receipts)

O                         A    


P

I. GOOD FAITH PURCHASES
Freedom From Claims of Ownership

Goods

I.  Transferring of Goods

A. Same As Rule:  §2-403(1)

1. P acquires all/just the rights transferred to him by A

2. title is voidable,

3. so if A had no rights, then P would have no rights because A had no rights to transfer

O                      A                       P  =  O wins

  O                     A           B           P  =  O  wins

B. P may be able to get rights that are Better Than A if P can show (P may win if):

1. P received good in Good Faith  (  Good Faith is present when:

a. §1-201(19) honesty in fact in the conduct or transaction concerned

i. personal, subjective test

ii. “pure heart, empty head” test passed

iii. as long as P truly believes or doesn’t know the truth

b. §2-103(b)  Article 2 does not apply only to merchants

i. higher standard

ii. should have known

iii. P held to standard of reasonableness

iv. Objective standard

v. Applies to merchants  (  merchant status:  
· P deals in goods of the kind, or
· P has knowledge of the goods or knowledge of the practice of the sale of the goods
2. P is a purchaser §1-201(32) ( purchaser is a person who takes by a voluntary transaction of A obtaining goods from O thru:

a. sale

b. negotiation

c. lien

d. gift

3. and that P gave value for the goods  

a. anything with consideration under the contract

b. ex.  PTP, or taking goods as security for a loan

II.  If P can show he is a good faith purchaser of value:
O

   A  

     P

A. P may win if A got the goods by conversion
B. P may lose if P was in the business of the particular transaction (merchant status)

C. P may lose if had notice of the fraud; must consider:

1. timing of the notice, and

2. if GF was present

D. P may still win if, instead of buying the cotton from A, P took it as security for a loan that P extended to A previously, because P is a purchaser under §1-201(32)  

E. P will probably lose if P buys or receives thru an involuntary transaction  ex.  an execution of sale by judgment   (Prob 2d)
F. P may win if goods were never delivered to him by A (and left in the possession of O) because §2-403(1) doesn’t have a delivery requirement (A’s title is voidable)  (Prob 2e)
G. P may win where fraud is involved; not matter how fraud (or misrepresentation) was done (A still has voidable title)

1. voidable title §1-103:  Common Law

a. person who is a thief does not have voidable title; wrong-doer has voidable title by original owner

b. O can avoid title to A while A still had goods, but once A xfers title to P, the power of O to avoid is lost

2. under §2-403(1) if the goods have been delivered, A still has voidable title even if in following fraud situations:

a. A was deceived of identity of P (imposter), or

b. delivery was in exchange for bounced check, or

c. agreed transaction was to be “cash sale”:  Prob 4

O sells goods to A who resells goods to P.  A pays O for goods with a bad check.  O sues P for replevy of goods.  O wins.  This holding would require merchants to have to keep an hand large sums of cash because vendors would begin to refuse to accept checks if the checks were seen as cash and the xferring of good title, and only accept cash for sales.  This doctrine is thus no longer used even if noted on the check as “For cash sale”

d. Timing of Good Faith:  the test of GF is applied at the time you make the deal (moment of commitment)

· Generally accepted interpretation of the statute is that if P finds out fraud after deal is made, P may still pass test of GF

· Delivery is not a requirement

3. No matter how impersonation (fraud) was done, as long as there was delivery, A still has voidable title  (Prob 3)
· Reasoning behind all of his is that it is seen as cheaper for an owner to take precautions against giving title to a defrauder than it is for a purchaser to research the chain of title to every good he purchases

II.  Entrustment of Goods

A. §2-403(2)  Entrusting of possession of goods to a merchant who deals in goods of that kind gives the merchant power to transfer all rights of the entruster to a buyer in ordinary course of business (OCOB)  Ex.  If O gives A (jewelry dealer) jewelry for repair and A sells it instead to P, P may win if he is a GF purchaser.

1. P will win if P can show:

a. O entrusted goods,

b. to a dealer,

c. and the buyer (P) was a BIOCOB  

d. P (or B) is a BIOCOB under §1-201(a) if:

i. buys, ( cash, exchange, secured or unsecured credit, under pre-existing contract

ii. in GF,
iii. without knowledge,
iv. from dealer (A),
v. in OCOB,
vi. and buyer (P or B) must take possession
e. P (or B) is not BIOCOB if acquires goods:

i. in bulk transaction, or

ii. as security for total or partial satisfaction of money debt (ex.  loan)
2. P may win as a valid transaction if P (or B) can prove to be a BIOCOB thru gaining/having more rights than A if:

a. O entrusted goods to A, and

b. P (or B) took from the dealer (A) which goods were entrusted
c. P wins if the entrustment of goods from O to A and then the entrustment from A to B was valid
          
    entrustment        entrustment 

O                      A                   B                P  =  P wins

d. P loses if the entrustment from O to A was valid, but then A xferred goods to B outside of the rights given to him by O
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e. P loses if P (or B) is not a BIOCOB; if b is a BIOCOB, B can xfer winning interest in goods to P, and P could win over O
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P may win even if he promises to pay A for goods which A has already received partial payment for from O, because a PTP is a ‘buying’ under the definition of entrustment  (Prob 6a)
g.                           Sale #1
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P loses if he leaves A in possession of goods and gives A money after O has given $ to A for goods, because P will not be seen as a BIOCOB without having taken possession of the goods; O can collect from P by getting a judgment against A        

(Prob 6b)
h. P loses when A tries to sell to P (a non-dealer) goods which were entrusted to A because P is not a BIOCOB of goods in the ordinary course of dealing  (Prob 7)
B. §2-403(3)  Delivery is required from one person to another, regardless of any promise by A or another agreement between A and P

1. P will win whether or not he knows A is a dealer (even if O knows); there is no knowledge requirement   (Prob 5a)
2. P will win even if P promises to pay A, but had but yet paid when O claims the goods, because Pis a BIOCOB

3. P will lose if instead of buying goods from A, P takes goods as security for a previous loan because P is then not a BIOCOB

C. O entrusted goods to a dealer (merchant of goods of that kind), and dealer xfers to a buyer in OCOB

D. If an entrustment is present, then it may give A power to xfer over more rights than he originally had

Negotiable Instruments                   O                      A                         P           Asking yourself   “Is P a HDC?”





           Maker

I.  Characteristics of a Negotiable Instrument

A. Piece of paper which embodies a person’s rights

B. The piece of paper is usually a promise to pay

C. Neg inst is also seen as a property right which can be xferred as simply as xferring the paper itself

D. Generally, the law protects the “holder” of the paper

II. Commercial Paper

A. 3 types 

1. Promissory note (negotiable promissory note ( NPN; ex.  certificate of deposit)

2. Draft—one person (drawer) requires drawee to pay payee

3. Checks

B. Under §3-104(a) Commercial Paper may be:

1. negotiable—unconditional promise or order to pay a fixed amount of money, with or without interest or other charges

2. non-negotiable (ask):

a. who is the bearer

b. who is it to the order of

3.  §3-104(b)—“instrument” means negotiable instrument

III.  Theft of Instrument

A. Theft of cash ( applying common law rule, P wins if A steals cash from O and A gave cash to P for payment on goods
O       Cash
  A

    P  =  P wins


B. Theft of bearer bond ( P wins when A steals bearer bond from O and sells it to P for its face value  if P is HDC if:

O      bearer note
  A

    P (HDC) =  P wins

1. under §3-104 a negotiable instrument is:

a. “to order/to bearer”

b. unconditional promise or order

c. fixed amount of money

d. payable on demand

2.  under   

a. §1-201(20) a holder
i.  bearer in possession of instrument, or

ii. identified person who is in possession plus indorsement

b. §3-201 negotiation 
i.  xfer of possession whether voluntary or involuntary

ii.  if an inst is payable to an identified person, then negotiation requires xfer  of   possession of inst and endorsement  by the holder

iii.  if instrument is payble to bearer, it may be negotiated by xfer of possession alone

3. taken by holder in due course:

a. no apparent irregularity/incompleteness

b. gave value

i.  an inst is xferred for value if xferred for a promise of performance, to the extent the promise has been performed (PTP is not value)

ii.  if inst is in exchange for another inst

c. received in GF

i.  honest in fact, and

ii.  observance of reasonable commercial standards of fair dealing

d. without notice of

i.  overdue, dishonored, uncured default regarding other inst

ii.  unauthorized signature/alteration

iii.  claim

iv.  defense or claim in recoupment

· there is notice of a fact when:

-he has actual knowledge

-received notice, or

-from all of the facts and circumstances known to him at the time in question he has reason to know it exists

C. P loses if there is a GF issue of value given of P

D. P loses if P promises to pay A because there is no value given, thus P is not a HDC  (PTP is not value)
E. If P only pays/performs partially to A before notice of theft, P wins his “benefit of the bargain” based on the value of the inst  ( Amt Paid to A

for instrument    X   Face Value of instrument

Amt Promised
  

  (Prob 9e)       

F. If P is HDC, then P wins with rights better than A

G. Theft of a Negotiable Promissory Note (NPN)
Is P a HDC?

         forgery

O                    A                     P  =  O wins over P

1. §3-403(a):  when A (unauthorized signer) signs over NPN to P for O without O’s permission to sign (forgery), A becomes liable to P for the amount of the note, but O will win over P to get the amount of the note back

2. §3-205:  special endorsement—you’ve identified another party who is entitle to the amount of the instrument

3. P will lose to O if NPN was forged by A and then sold to P by A because P is not a HDC resulting from the forgery  (Prob 10a)
4. P wins when O endorses a NPN before the theft by A because the signing turns the NPN into a bearer paper which any person in possession of has right to its value  (Prob 10b)
5. P loses if O endorses the note over to B  (Prob 10c)
Documents of Title (DOT)
I.  Characteristics of DOTs

A. Function to:

1. control access of the goods because it names the person who has the right to the goods

2. control title/ownership to the goods by allowing selling of goods only with doc

B. DOT are defined under §1-201 as a title which evidences that person holding the doc has right to access and ownership of goods

C. warehouse ( bailee    /   receiver  (  bailor

D. §7-104(1)(a)  DOT may be negotiable (if doc says it is due to order of a specified person) or non-neg 

E. §7-504(1) xferee of neg or non-neg DOT gets rights and title of xferror (same as)

F. §7-502(2) holder by due negotiation (HDN) can take title to doc and title to goods (if HDN, then better than)

G. §7-205

H. §7-503  “Stream of Commerce Rule”:  Doc gives no rights to P agianst/over O unless:

1. O releases goods in the SOC by delivering or entrusting to bailor with

a. actual/apparent auth to ship, store, or sell; or

b. §7-403 w/ power to obtain delivery; or

c. power of disposition or other statute or rule

2. or if P is HDN

a. negotiable DOT

b. due negotiation ( neg, holder, purchase, GF, value, w/o notice, in regular course of biz, not as settlement for a loan

I. If O has made it easy for someone to obtain title to doc, then O may be held to transaction and lose against P

J.        
                

      A stole goods

 

     from warehouse

O          Goods             A           DOT                 P  =  O wins




             |       A bails goods to P






        warehouse

If thief bailes goods from WH (steals goods from O) and receives WH receipt and negotiates it to P, O wins because O didn’t do anything to put goods into the SOC  (Prob 12)


K.  


WH




O          DOT                A           DOP                P  =  O wins





 |


  |




      O bails goods

             Stole title




           from WH                                          from O

P will lose if O bailes goods from WH and A steals DOT from O, A endorses it with “O” and sells it to P, because P never met the ordinary course of business requirement  (like a bookkeeper) (Prob 13)  
L. P wins if O endorsed the WH receipt before A steals the receipt, and A sells it to P, because when O signed the receipt, that made it a bearer note (Prob 14a)
M.                  





This is the xfer







           at issue




O  

      A          DOP          B                    P  =  P may win
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If P could show the P took title in normal course of business, P could still qualify for protection even if title was received in wrongful way (Prob 14b)

N. A is a fraud-doer in the business; this makes no difference to P, and P still loses  (Prob 15a)
O. P would lose if O had not endorsed the receipt because P would not be a holder since he would have had to show an endorsement on the receipt  (Prob 15b)
P. P loses if the receipt were non-neg (which would be xferred not negotiated to P)  (Prob 15c)
Q.                 
         goods

          O                        A                      P  =  O wins

Driver 
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          WH receipt

P loses (even if P is HDC) if O gives goods to A, a truck driver, to take to a location and A takes to WH (violation of agreement btwn O and A) where WH gives A a receipt to A’s order and A sells the receipt to P because P will not be able to prove O released the goods into the SOC.   (Prob 16a)


R.  

O                         A              B            P  =  P may win
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   WH

P may prevail if A negotiated the receipt the B (who is in the business of cotton) who then negotiated it to P because the presence of the extra party may make O fail the test of being seen as releasing goods into the SOC  (Prob 16b)
S.  P wins if O stored goods with A (who stores, buys, and sells cotton), who wrongfully bails in WH, and then sells the receipt to P because O did entrust the goods to A and that is seen as releasing the goods into the SOC  (Prob 17)
Freedom from Defenses





Article 9—Sales of an Account  §9-404(a)  Rights Acquired by Assignee



 



              misdesc, non-del, misrep goods (ie defective goods)




     seller
B

         A  buyer




  (assignor)


(obligor)



   
B assigns/sells




rights to C

            Can A raise defense against C?




 
 C   assignee


I.  Negotiable Instruments

A. Assignee’s rights are related to obligor’s defense against assignor (in other words…C takes subject to A’s defenses against B)
1. Exception  (  Waiver of Defense Clause
a. A states that he will not raise any defenses against B if B never raises any defenses

b. enforceable by C if C is innocent

c. Innocence Test of C (HDC)

(1) for value

(2) in GF

(3) without notice of recoupment of property

d. if C can prove his innocence as stated above (thus making him a HDC) and there is a defense waiver clause, then A loses his personal/ordinary defenses (but not his real defenses)

e. A keeps his defenses if C cannot prove he is innocent

2. Defenses of A

a. real  §3-305(b)

(1) illegality

(2) duress

(3) incapacity

(4) essential fraud—A (or C) claims excusable ignorance as to the content of the contract  ( they didn’t know what they were signing

(5) infancy of obligor

(6) bankrupcy

b. personal—misrep or fraud refers to quality of the goods (broken goods, or apples instead of oranges)

i.  
claim in recoupment  (  breach of warranty claim stating goods were not what they were reported to be





ii.  
non-delivery

iii. delivery of defective goods which were rejected

B. §3-305(b)  Buyer (A) always retains defenses and claims of recoupment against Seller (B)

C. Non-delivery or misdescription of goods

           misdescription

B

        A








      (WH)








DOT







    ?
         DOT


 C


1. C can recover from A if there is non-delivery, or misdecs, except when doc itself doesn’t say, or if WH doesn’t know, whether goods were received or misdescribed 

2. In other words A loses (C wins) for non-delivery or misdesc except when A doesn’t know about the non-delivery or misdesc or if C had notice of misdescription 
D. C cannot recover when B sold goods to A by fraudulent representation and C is assigned right of payment (A is to pay C back directly) by B, C loans $ to B, A gives goods back to C and A refuses to pay C  (Prob 1a)
E. C wins if the contract between A and B contained a waiver-of-defense clause if A’s defense is only a personal one (Prob 1b)
F. C may defeat A’s personal defenses and win against A if C is a HDC (unless C had notice) when B sold A goods by fraud. rep., C loaned money to B with assignment of pmt right from B, and A returned machine to C and refuses to pay C  (Prob 2a)
G. C wins and A has to pay full amount if, after A discovers fraud he makes repairs and wants to only pay C back the amount less the amount paid for the repairs because there is a claim in recoupment by A  (Prob 2b)
II.  DOT
A. §7-203  C wins if C shows innocence (purchase for value in GF of DOT) and relies on doc’s description of the goods except when A has an honest disclaimer

B. Inspector usually goes out and inspects goods

C. A (WH)  would win if B fraudulently induced WH to issue neg WH receipt for goods that were not  delivered to it and B negotiated the receipt to C, if A really didn’t know about the fraud (it wouldn’t matter whether the receipt were neg or non-neg  (Prob 4a)
D. A will probably win if the goods were not of the type in which A was a dealer, and were still misdescribed by B because A can raise a defense  (Prob 4b)
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III.  Other Consequences of Negotiability


B collects $ from A but shouldn’t have 
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Can C recover from A?  Yes







C  (assignee)

A. Discharge—If they have discharged are still liable 
1. 2 issues to look at to see if enforceable 




a. timing of obligor (A) to discharge  (ie  When did A pay the wrong person?)


b. nature of discharge (neg instru or doc)
 

2. Whether you are obligated to discharge depends on whether or not you have a neg instru or a doc

3. This issue comes up when A pays the wrong person (B) (when A should have paid C)

4. A may discharge his obligation to pay B, but not until C receives notice that account is supposed to be paid to C

5. A would lose to C if B sold goods to A and A issued a NPN payable to B at a later date and B signs over to C without A knowing and A pays B back for the goods.  (Prob 6 §3-602)
6. You must deliver goods to the person entitled to receive the goods, and that person would be the person in possession of the neg instr  (§7-403(4))

B. Spent Transfer
B


A


1.  A promises to pay B










2.  A pays B (the wrong person)




 C

1. Account  §9-404(a) ( PTP
a. C gets only what B had ( so C would get no rights and A wins

b. A wins when B sells A goods payable later, A pays B later with no notation on the contract, but B has already assigned right to receive pmt to C, given C the contract, and C has given B the loan amt, and A refuses to pay C.  (Prob 8)
2. NPN  §3-601(b)  (Prob 9) ( Note
a. A’s discharge is not effective against a HDC (C) unless holder had notice

b. as long as A is either a holder or destroys the doc/instr then he is protected against being collected from twice

c. §3-602  only to the extent that A paid $ to holder entitled to enforce the instr; when you make pmt on a note, make sure you are paying the hold (designed to protect obligor (A))

3. DOT  (Prob 10) ( WH receipt
a. §7-403(3)  if there is a neg doc, it must be presented to WH (A) upon delivery, and WH (A) must destroy doc or they will be liable for re-delivery of the goods to C (innocent party)

b. §7-504(1)  if doc in non-neg, C gets what B had, which is nothing (A wins)

c. §7-504(2)(c)  if A (WH) delivers to B in GF (w/o notice to C) then WH is protected against C  (ie  WH (A) can deliver to B until it receives notice to deliver to C)

Checks Drawn on Insufficient Funds—Article 4
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(usually this step involves a Clearing House)
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Expedited Funds A







   3rd
Reg CC:  

· Federal law which requires depository banks to make funds available within 2 days of date of deposit for a local check, and within 5 days for a non-local check (1990)

· Payor bank is required to send expeditious notice of dishonoring check

Liability on Dishonor 

I.  Liability of Payor Bank to Drawer

A. Is payor bank liable to drawer when payor dishonors check when there are funds available?

B. §4-402(1)

1. (a) check is wrongfully dishonored if the check is actually payable

2. (b) bank is liable to the customer, and for wrongful dishonor
3. 4-402 allows for a COA against a bank for a wrongful dishonoring by the bank

C. §4-303(b) 

1. banks may process checks in any order (but GF is considered to a certain point)

2. would be hard to show no GF if bank is complying with the standard of the business

D. §4-402(c)  payor bank may make decision to honor or dishonor check at any point in the day, and once that determination is made, the bank does not have to go back later in the day to see if funds are available to honor an earlier dishonored check

E. §4-404 bank does not have to honor a check which is more than 6 months old even if there is money available in the account

F. “Accept” 

1. just a term of art

2. bank “accepts” when it certifies a check, not when they take a check

G.  (Prob 1)

H.  (Prob 2)

II.  Liability of Payor Bank to Holder

A. §3-408 a check is not an assignment of drawer’s rights to money in the bank to payee; drawer retains rights of money until the check is presented and paid  

B. Bank is not liable for the check(Prob 3)
C. Payee’s creditors cannot attach drawer’s check to payee until it is paid to payee

D. Drawer’s creditors could attach check to payee before payee cashes it

III.  Liability of Parties (Drawer and Indorsers) of Instrument to Holder




obligation

obligation

Drawer

        Payee

     Holder





       (indorser)



          instrument


instrument


        

                      instrument

Drawee

   
        (Bank)

A. Liability of the Drawer

1. Underlying obligation:  §3-310(b) 

a. usually you are writing a check to pay for some obligation/good/service

b. underlying obligation is suspended until the bank either pay or discharges

2. Obligation of the drawer:  §3-414(b) 

a. obligation on the instrument to the indorser or holder

b. §3-414(a)  an unaccepted/uncertified check is still obligated to be paid by the drawer who still has liability to indorser or holder

3. Liability of the indorser:  §3-415(a)  

a. obligation of drawer to holder, or anyone who has instrument, is to pay the check

b. an indorser takes on the obligation to pay the holder for an instrument even if uncertified by the bank

B. Ways parties may be discharged of liability and from obligation to pay instrument when check is dishonored

1. Acceptance 

a. §3-408  payor bank is not liable on the check until they “accept” it

b. §3-409(a) “acceptance” (  bank takes obligation for paying check as soon as they (bank) signs it

§3-409(d)  “certified check”

c. §3-413  obligation of acceptor:  acceptor is obligated to pay draft according to its terms; this obligation is owed to the holder of the draft

d. §3-310(b)(1)  drawer’s underlying obligation is suspended upon payment of the check

2. Certification

a. §3-414(c) drawer is discharged if draft is accepted by the bank regardless of when or by whom acceptance was obtained

b. §3-415(d)  indorser is discharged if draft is accepted by bank after the indorsement was made

3. Delay of Presentation

a. §3-414(f) drawer is discharged on the instrument when:

i.  
30-day delay by either indorser or holder in presenting the check,

ii. bank fails after the 30 days,

iii. and drawer loses funds,

iv. then drawer may assign rights to collect from the bank to holder and holder has a COA against bank (and no longer against drawer)

b. §3-415(e) indorser is discharged on the instrument just when there is a 30-day delay in presentation by holder

c. §3-310(b)(3)  if obligor (indorser) is discharged (30-day delay) on the instrument, then the underlying obligation is discharged as well

                                                       3P    instrument     obligor     instrument      obligee

 


                                                            (buyer)
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Delay in Presentation:
C. Grocer may risk customer putting stop pmt on chk within 2 weeks.  Risk of bank failure if it is after 2 months when he takes a personal chk from customer.  (Prob 5)
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received $
                
   
   received groceries







              indorser/




              customer
If more than 30 days, grocer may risk losing recourse against indorser and can only go after employer if he takes a pay check drawn by an employer to the employee’s order.  (Prob 6)
Certification:
E.  It doesn’t matter who presents a certified check, if the bank certifies the check then the drawer is discharged even if, for example, a person not authorized to indorse the check gets the check certified; this won’t affect the payee’s recourse on the instrument should it be later dishonored (Prob 7)
F.  Refusal to certify a check is not a dishonoring (a bank does not have to certify a check), so bank would not be liable to drawer if an unauthorized indorser brought check to bank to get it cerified  (Prob 8)
IV.  Payor Bank’s Recourse After Payment By Mistake
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        Payee












Payor

  Bank pays





Bank

A. If there is an overdraft after the bank pays check, drawer is liable to bank for overdraft amount

1. When could bank ever get $ from payee when drawer will never be able to pay bank back?  §4-215, §3-418

2. Would it make a difference if payee deposits check in payor bank?

B. Payor bank can recover from drawer if bank honors its check and creates an overdraft under §4-401(a);  but bank cannot recover from payee under §4-215   (Prob 9)
V.  When has the bank made final payment?

A. If  payor bank has cashed check for payee, chances are that the bank won’t get money back

B. Bank may be able to get money back if payee deposits the check in payor bank, or if check was a gift to payee from drawer

C. §4-401(a)  bank can charge drawer for the overdraft if check was properly payable

D. §4-215(a)  a payor bank makes final payment when it:

1. cashes the check

2. settles for the check without right to revoke 

a. deposit receipt that bank gives payee after payee deposits is a provisional payment

b. a payor bank does not make final payment when it deposits a check if it makes the deposit receipt provisional

3. holding on to the check for too long without revoking settlement; if payor bank makes provisional settlement of check, then they may revoke up until the midnight deadline on the next day; otherwise, payor bank has made final payment

a. deadline

· §4-104(a)(10) midnight deadline  (  midnight of the next banking day

· §4-108(a)  bank may fix cutoff time at 2:00pm or later

(b)  if after cutoff hour, then bank may treat deposit as being received at the beginning of the next day

· §4-302(a)(1) if bank does not act (dishonor, revoke) by its midnight deadline, then  bank becomes responsible for the amount of the check (must pay check if it is hot)

b. §4-109(b)  bank may have an excuse in delaying in revoking check (or prov. credit/settletment)

· interruption of communication or computer,

· suspension of payment by another bank,

· war, or

· emergency,

· and bank exercises due diligence with circumstances; excuse is not usually favored by courts; we want predictability of cashing checks

c. simply depositing the check would not make final payment

E. After a payor bank has made final payment, under §3-418(b), it may recover if it paid the check by mistake

F. Payor bank cannot recover from payee who:

1. paid in GF

2. for value, or  (gift or PTP are not value)

3. relied on the payment of the check

4. chances of bank being able to recover from payee are very slim

G. If bank is ever able to recover from payee, payee may have a COA against drawer under §4-418

H. A depository bank never makes final payment
I. If depository bank paid check intentionally as a courtesy to drawer, then bank may not be able to use §3-418 to try to recover form payee

J. §4-301

(a) applies to payor bank which payee brings check to and then depository bank sends to payor bank

(b)  if payor bank takes check for credit on its books, bank may still revoke the check if revoked before the midnight deadline


P.  Prob 11




E


Q




         BNY


PNB

If mislays check for 2 days, for example, and by the time they run it thru it comes back NSF, BNY will be responsible for the amount of the check with not COA against Q because it waited too long (not in timely manner passing the 12m deadline) and is seen as making final payment  

Payor bank may be able to take longer when they are representing the check and they mislaid it.

R. 
Prob 12


           E


 Q


     (drawer)


       (payee)






      Provisional








Credit


          BNY


PNB



        (payor bank)
    dishonors            (dep bank)





        check
Facts:  PNB delayed in xferring check to BNY so by the time BNY tries to cash check, E is insolvent; but for PNB’s lateness, the money would have been available in E’s account initially.  Q wrote checks against money that would have been in the account from check from E which actually bounced.

Is Q entitled to the money?

Ask ( Did PNB violate its duty in handling the check?  §4-202(a)(1)  collecting bank must exercise ordinary care in presenting check


So, yes the bank was negligent

Ask ( Is PNB ultimately liable for negligence of delay?  §4-103(a)

Yes, bank is liable for amount of loss caused by delay if money would have been available had bank not been negligent in presenting check too late.



Ask ( If PNB was liable, can it still charge-back Q’s account?  §4-214(a)




Yes, PNB does not lose right and Q would lose temporary right to money;

· When dep bank has made prov settlement of check to payee, and sent to payor bank which revokes, dep bank can charge-back payee for amount of revoked check

· Dep bank can charge-back by deadline or by reasonable time after learns of check being dishonored

· §4-214(b)  even if dep bank has been negligent in handling check, it does not affect bank’s ability to charge-back payee

· bank has temporary right to shift loss to payee

· PNB rightfully dishonored Q’s check and had right to charge-back Q

S.  




check for $22k



E


       Q




     dep bank debited





             acct $32k



BNY


     PNB



Payor


      dep bank
Payor bank would win if dep bank incorrectly encodes check and sent it to payor bank for an amount over the actual amount of the check, causing drawer’s checks to bounce, because under §4-402 the drawer’s checks were properly payable, and under §4-209(a)  the dep bank makes a guarantee to the payor bank that the encoding is correct when they xfer check to them  (Prob 13)

T.  




E


        Q










           Deposit        Jan 29
      debit







Jan 26         $15k
      $15k



         BNY


       PNB






        Paid

Under Reg CC, funds must be made available on local checks the 2nd business day after  the banking day of deposit (Tues 26th  (  Fri 28th), and for non-local checks on the 5th day after (Tues 26th  (  Tues 2nd)

Countermanded Checks
I.  Negotiation 





  


A.


gives check





E


Q




       gives defective goods



Stop



pmt

        BNY

Drawer has right to stop pmt on check when he finds out goods were defective, drawer is still liable to payee for the amount of the check.

B. 



    Drawer


  Payee




Stop

tries to recover
        cashed

   

   Payor


Dep bank




   bank

  dishonored

· If dep bank can’t charge-back payee due to insolvency, dep bank can go after the drawer

· Holder of instrument is subject to any defense of the drawer

· dep bank would claim they are HDC so that would overrule the personal defense of drawer (so the only question would be is dep bank a HDC)

1. Instead of depositing the drawer’s check, Payee cashes check at dep bank and dep bank pays payee the money; Payee doesn’t indorse the check, dep bank doesn’t notice and sends the check to payor bank; Drawer has stopped check b/c of the defective cans and; Payee is insolvent; Can dep bank recover from Drawer?
Do HDC analysis

Ask ( Is it an instrument?



Yes

Ask ( Is dep bank a holder?

Usually, in order for dep bank to be a holder, the instr must have payee’s indorsment, but under §3-201, §4-205(1) if customer was a holder, then dep bank becomes a holder.

§3-203(b) shelter rule:  xferee (dep bank) has same rights as xferer (payee); has to do with rights not status.




Dep bank is a holder even though there is no indorsement.  (Prob 1)
2. Instead of depositing the drawer check, payee wants to cash at dep bank; dep bank notices that drawer has made the check out to a similar name to the payee but not exactly the payee’s name; How should dep bank have payee indorse the check to cash it?
The dep bank would have to show possession of the check plus negotiation by indorsement of payee in order for dep bank to be seen as holder

§3-204(d)

§3-110(a)  person to whom instr is initially payable is determined by the intent of the person  (Prob 2)
II.  Holder in Due Course





$22k



Drawer


          Payee (insolvent)



      stop




         cashed







         check



Payor


          Dep Bank



Bank
               dishonor  

If payee indorses the check and makes dep bank a holder, can dep bank recover from drawer?

Ask ( Did dep bank take the check in GF?


§3-103 definition of GF

· If dep bank could prove it is unusual to cash large checks, then may be seen as a GF issue

· If the cashier phones the payor bank and is assured that the check is “good”, a notice issue is raised that maybe the dep bank knew that the check may not clear

· If the cashier calls and is told that there is not enough funds to cover the check then notice is no longer an issue b/c there are insufficient funds; notice issue would still be present if there is just a stop, though.   (Prob 3)
§3-304(a) an instrument (check) becomes overdue 90 days after the date of the check

§3-302(a)(2)(iii) you can’t be a HDC if you take a check when it is overdue (after 90 days)

§4-404 no wrongful discharge if dishonor is 6 months after

§3-414(f) drawer is discharged if



( after 30 days, or



( bank failure

§3-415

Dishonor by payor bank triggers drawer’s liabilities.
III.  Has dep bank given value when payee deposits the check (instead of cashing)?



Drawer


       Payee











           Quaker







      deposits check




Payor


        Dep Bank



Bank

A. There is a provisional right to then money after payee deposits check, not an immediate right of payee to draw on the money.

B. Dep bank only gives value when agreed consideration has been performed.

C. Provisional credit is not value

D. §4-211 a bank gives value to the extent they have an interest in the instrument (ie lien against chk)

E. §4-210(a)(1) bank has security interest (has given value) when prov credit is given and deposit is:

1. withdrawn, or

2. applied (certified check)

     §4210(a)(2) credit is available for withdrawal by payee when Reg CC deadline has passed

F. §4-210(b) when multiple checks are deposited, there is a security interest by the bank in all of the checks based pro rata on the 1st check deposited; credits first given/available are first withdrawn (FIFO)

G. Prob 5



  $22k

Drawer



Payee (insolvent)


      Received defective goods

        





Q
Dep bank allows








dep            withdrawal of $10k





$22k

Payor



Dep Bank

Bank

dishonored

Payee is insolvent, payor bank dishonored check b/c of stop, dep bank is trying to recover from drawer

Ask ( Is dep bank a HDC?

Ask ( What value has dep bank given? ($10k)

1. Dep bank is HDC to extent of $10k with a COA against drawer

2. Deposit:  Dep bank gave $10k credit and the security interest is spread out over all checks deposited on a pro rata basis

3. Lien disappears when the funds are made available in the account of drawer

4. Dep bank has given value when it gives prov credit b/c it is giving payee the right to withdraw the funds (§4-210(a)(2))

A. Prob 6

Drawer



Payee (insolvent)




 






     Q dep

$15k cashed






      $22k

$20k cert. check








$35k access given by dep bank to payee



Payor



Dep Bank



Bank





dishonored

1. If there were other checks deposited, then dep bank gives value for only the amount credited.

2. Or, 1st payee deposited checks

 
2nd  $25k cash deposit


then withdrawal/certified checks

To what extent has dep bank given value for the deposited checks?

The bank will not give value for the checks 1st, it will take from the cst 1st as protection from taking for the advance or extended credit it gave for the deposited checks
3. §4-210(b) given value only to the extent that the prov credit given has been withdrawn or applied or given right to withdraw

Ex.
9:00 (  $0  balance

          10:00 (  $2000  chk deposit

          11:00 (  $3000  chk deposit

                $2500 withdrawal




Bank has given value for $2k of 1st chk deposit, and $500 of 2nd chk deposit.




Value has been given for only money taken out of the account.




Bank given value when it applies the money to a certified check.


B. Prob 7

Drawer



Payee




    stop

Payor



Dep Bank

Bank



Dishonored

1. If payee has an overdraft, and makes a check deposit to put the account in good standing, the dep bank has not given any value b/c the bank has not extended any new amount of money when it applied the deposited check to the overdraft.

(ie  dep bank is no more vulnerable than it was before b/c it is just a bookkeeping entry which is not irreversible)

2. Bank could be seen as giving value if it had issued a certified check or extinguished the debt altogether.

C. Does it matter how depository bank indorses check (ie will this effect dep bank’s ability to show it is a HDC)?

1. an indorsement may be 

a. §3-205 

i. (a) special identifies the person it is payable/negotiated to, or

ii. (b) blank “Q” signing in blank makes it a bearer note

b. §3-206(c)

i.  
restrictive (may be special or blank)or non-restrictive 

ii.  
identifies the purpose of the indorsement 

· for deposit

· to a certain person (“For deposit in PNB)

· “To PNB, Q” special indors b/c only PNB can be a holder, but not restrictive

2. §3-206(e) dep bank can still be a HDC as long as they are not a converter

3. §3-206(c)

a. (2) depository bank converts check if they don’t comply with the restrictive  indorsement

b. (3) payor bank which is also dep bank converts check if doesn’t comply with indorsement

c. (4) payor or intermediary banks do not have to comply with the restrictive may  indorsement and will not be held liable

D. If payee deposits check, it wouldn’t matter whether or not it was indorsed “For deposit only” and dep bank would still be a HDC.


E.  Prob 9




Drawer



       Payee








     


   For deposit signed “Q”




        (restrictive deposit)



        Thief



 



    Deposit  Draws




Payor
                 Citi


Dep Bank




Bank





     Pays                                     $

After payee’s check is indorsed “For deposit only Q”, but before it is deposited in dep bank, it is stolen by thief who deposits it in his own account in dep bank; dep bank sends check to intermediary  bank who receives payment from payor bank; thief then withdraws money from his account.  Can payee recover from dep bank or payor bank?
Ask ( Was there a conversion? §3-206(c)(4) 


Yes, by dep bank.


Payee’s check was to be deposited into payee’s account.  

Payee may have a COA against dep bank because it may be seen as a converter, but inter bank nor payor bank are liable.

E. Protection indorsing a check gives a depositor:

Least Protection







      Most Protection




         “Q”

        “To PNB, Q”
      “For deposit only, Q”
“For deposit only in 

           (Indorse in blank)
  (Special indorsement)     (Restrictive indorement)      acct xxx at PNB, Q”












(Restrictive and special












       indorsement)

IV.  Defenses
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$10k




Payor



Dep Bank




Bank

Drawer wouldn’t have a defense against dep bank even if payee misrepresented itself before the contract was made was misrep is not a real defense, it is only a personal defense.  (Prob 10)
When Payor Bank Pays Rightfully Stopped Check



Drawer



     Payee

                                        


     Stop



Payor 



      Dep Bank




Bank




    Payor bank pays dep bank




         anyway after the stop

I.  Payor bank’s recourse after they pay a stopped check by mistake

A. §4-403(a) customer has right to stop a check when:

1. drawn on his own account

2. describe with reasonable certainty

3. before bank has cashed it

4. within reasonable time for bank to stop it

B. Step #1  §4-403(c)

1. drawer would have to prove they had a loss resulting from bank’s payment of the check (ie drawer wins if there is loss)

2. have to prove loss is either:

a. paper loss:  under Hughes you did issue a stop order and have proof of it, or

b. actual loss:  bank takes money out of account when you didn’t really owe the money (ie you had a defense against having to pay payee the money)

C. Step #2  §4-407  prevents unjust enrichment

1. bank may step into the shoes of and have rights of:

a. HDC

b. Payee against the drawer

c. Drawer against the payee

2. Does bank have COA against drawer of check when bank pays check after drawer puts stop order and bank cannot get money from drawer?

( Bank would have rights of whoever has winning rights.


D.  Prob 11




Drawer


      Payee




   stop






  pays




Payor




Bank

Before payee check is presented to the bank, drawer intends to return defective goods to payee and puts a stop on the check, payor bank mistakenly pays check.  Can drawer recover money?

1. Under §4-403, drawer would have to show an actual loss where the cans were defective.  If cans were defective, then payor bank takes rights of drawer and can bring a subsequent COA against payee to recover money.  (Prob 11a)

Under paper loss jurisdiction, if cans were not defective then payor bank takes payee’s rights and can recover from drawer. (Prob 11a)

2. §4-103(a)  you cannot disclaim GF requirement in any way, not even if stated on the stop payment order  (Prob 11b)
Drawer


  Payee





      stop



Dep
$25k worth









of value





Payor


 Dep bank





Bank
     Paid stopped chk

If payee already had a balance before making a deposit and then dep bank allowed payee to withdraw more than the balance and also certified a check from that same account, the dep bank would be a partial HDC to the extent of the value it gave on the check.  (Prob 11c)

In an action between drawer and payor bank (who paid stopped check), the drawer could show a paper loss; on actual loss, since dep bank is a HDC, then drawer’s personal defense of goods being defective is lost, and payor bank would step into the shoes of dep bank and defeat drawer. (Prob 11c)
· It wouldn’t make any difference if check was indorsed with “For deposit only”

· When another deposit is collected, it wipes out the value given by dep bank

4.  



Drawer


     Payee



     stop
            dishonor



           another chk





pays



 Payor 


      



  Bank

Drawer is writing checks on money it thinks is in the account due to the stop; payor bank is dishonoring checks because it paid the stopped check.

No clear-cut answer on whether bank should credit back account.

FORGERY AND ALTERATION
I.  Misdeeds

A. 3 Types 

1. Forged signature (drawer)

2. Forged indorsement

3. Alteration

B. Ask:

1. When did misdeed take place?

2. Stolen from drawer or payee?

3. Was check paid by bank, or did bank refuse to pay?

4. Who was at fault (bank, drawer)?

C. General rule ( 1st person to take from the thief loses.

Exception:  If the check with forged drawer signature is paid by payor bank, then the payor bank bears the loss

D. Warranty:  making a promise/guarantee that there is no forgery on the check

          (liable on obligation)

   §3-416

$

warranty

Drawer


 Forger

             Payee


              §3-417

               




              §3-416 warranty




§3-417

         

         


X Bank




Y Bank



          (drawee)
presentment warranty §3-417




Payor Bank

1. transfer warranty—§3-416 person (xferer) xfering instr makes promise to immediate xferee and any subsequent xferr that:

a. (a)(1)  no forged indorsements

b. (a)(2)  no forged drawer signature

c. (a)(3)  instur no altered

2. presentation warranty—§3-417 promise made to payor bank (drawee) that:

a. (a)(1)  no forged insdorsements

b. (a)(2)  no knowledge that drawer’s (own customer) signature is forged

3. If there is a breach of warranty, then damages may be recovered; under §3-416(b) only the amount of the check may be recovered

E.   Prob 1

          (liable on obligation)

   



           value


Drawer


 Forger

             B
          Payee








cashes







        check

         


X Bank

         presented chk


         Y Bank



          (drawee)
               



Payor Bank
     X Bank refuses to pay Y Bank for the check (Prob 1a)






X Bank pays Y Bank for the check  (Prob 1b)

1. Drawer can force Payor Bank to re-credit his account when that payor bank pays a check which has been forged because the check was not properly paid. §4-401(a), §3-403(a)      (Prob 1b)
X Bank wouldn’t have a COA under the presentment warranty defense (no knowledge)

2.  Prob 1c  Froged indrosement §3-416, -417



Drawer
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             Payee







Forger
    forgery
         C


















     cashes











         Y recovers from C











 §3-416







     §3-417




X Bank



         



        Payor/Drawee

refuses to pay

Y Bank






             Y recovers from X
3.  Prob 1d same as 1c except X pays Y for the check

      Drawer










§4-401




§3-403

 
         X pays Y for the chk




  

X Bank



Y Bank



X recovers from Y
X Bank can recover from Y Bank because the check was not properly payabel, therefore bank cannot charge customer’s account.

· §3-417(b) Recovery for damages would be for the amount of the check

· Your ability to recover is not adversely affected by your negligence in going ahead and paying the check

4.  Prob 1e

      §3-407(c)


Drawer
       $1000
   Forger
$10k
          C







 cashes


X Bank




       Y Bank




X Bank efuses to pay Y Bank
If Forger raises the amount of the check and cashes it with C and X bank refuses to pay the forged instr, C has a COA against the Forger for the original amount of the check.

5.  Prob 1f same as 1e but X Bank did not discover the alteration and paid the check.

X Bank
X pays Y

     Y Bank

§3-407(c) if a payor bank/drawee pays a fraudulently altered check it may have to credit drawer back, but it does have a COA against Y Bank based on §4-417 (presentation warranty)



6.  









D recovers from C based on warranty
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   $10k


 $10k



Drawer


   Forger

         C
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     (HDC)







takes check







        gives certified check



X Bank


      Payee/Drawee



Is X Bank liable to D for the amount of the check even though it is altered before it certifies it?

· Yes, because X Bank certified check making it an acceptance (final pmt)

· Warranty would not apply against D, but would apply against C



Ask:




D is presenting a check, should D be paid?


Yes.  X Bank must pay certified check because of §3-413(a)(i) under which X Bank is liable for check for the amount at time of acceptance (certification).




Does X Bank have any recourse?  Is there a warranty claim?

Yes, but only under §3-417(a); presentment warranty only applies to unaccepted drafts (certification of a check is an acceptance), so there would be no warranty against D.

The person (D) presenting the check is only warranting that there are no forged indorsements on the instrument..

Person (C) presenting an uncertified check makes a warranty that there are no alterations on the instrument, so X Bank may have a COA against C for breach of warranty.

§3-418(b) law of unjust enrichment allows recovery to that extent, but if person is HDC (to instrument from forger for value in GF), then bank could not recover from him.   (Prob 2)
7. Prob 3

Bank would not be able to recover any part of the check from D after it has already paid D even D knew of the alteration after he took the check and before he presented it to X Bank; X Bank would still liable for the amount of the check.

II.  Right of One Whose Indorsement has been Forged




Drawer




Payee



                      thief  presents check
Thief








  Payor


BNY pays thief for check



  Bank  
 


Thief stole check from Q and presents it to BNY; BNY pays thief for check.          


Ask:  Does E have to give Q another check?



What was forged?  (  indorsement or signature







Who was it taken from?  (  drawer or payee







Who paid the instrument?  (  payor or dep bank

1. Prob 4

Payee v. Payor Bank:  §3-420(a) there would be a COA against BNY for being a converter for taking an instrument from person (forger) who is not entitled to enforce the instrument.

Payee v. Drawer:  §3-310(b) drawer’s underlying obligation is suspended when check is taken by payee; §3-310(b)(4) if the instrument has been stolen, then the underlying obligation is not enforceable, and the instrument is the only thing the obligor may enforce.

§3-309 payee would have a COA against drawer for the instrument because the instrument was stolen

§3-310 payee has no COA against drawer on the underlying obligation because that obligation is suspended by the payment of the check by the bank

Bottom Line:  whether payee demands payment from payor bank, or payee demands 2nd payment from drawer, payor bank will bear the loss because it cashed a check which is not properly payable under §4-401 because it took from a thief who forged the indorsement (if the instrument was stolen from the payee); make sure payee did not sign instrument in blank because then there would be no COA.

2. Prob 5

                    COA?      Yes, Payee wins

Drawer
     check stolen from drawer
    Thief
         Payee




    COA?


COA?  No




        Yes,  §4-401





withdraws



           drawer wins




      Payor Bank      payor bank payes dep bank
    Dep Bank






  COA under presentation warranty




Thief steals instrument from drawer.

Payee v. Drawer:  Drawer will still have to pay payee for the amount of the check (Payee wins)

Drawer v. Payor Bank:  Drawer can force Payor Bank to re-credit  his account because check was not properly payable to the thief.

Payor Bank v. Dep Bank:  under §3-417(a), payor bank can recover form dep bank under the presentment warranty for forged indorsement

Drawer v.Dep Bank:  Drawer would have no direct COA against dep bank (even though there was a conversion by dep bank) because the conversion action under §3-420 does not recognize an action by an issuer/drawer; there would be no warranty action under §3-416 ro 3-417 either.

Bottom Line:  Depository Bank will bear the loss if the check is stolen directly from the drawer.

3. Prob 6

        COA?   Yes,  Payee wins
Drawer



     Payee



             COA?






COA?



     Yes §4-401

COA? Yes §3-420

     Thief
Yes §3-420(a)







      Drawer wins








         Payor Bank


     Payee Bank






COA?  Yes, under presentment warranty

Payee receives check from drawer; thief steals check from payee, forges payee’s insorsement, deposits it in dep bank, and withdraws money from bank.

Payee v. Drawer:  there would be a COA under §3-309(a) on the instrument and payee would win.

Payee v. Payor Bank:  there would be a COA under §3-420 for a conversion action because payor bank made payment to a person (forger) who was not entitled to enforce the instrument; Payee would win.

Payee v. Dep Bank:  there would be a COA under §3-720(a) for a conversion action because dep bank paid a check to a person (forger) who was not entitled to enforce the instrument; Payee wins.

Bottom Line:  Depository Bank bear loss in the end pursuant to rule that 1st person who takes from thief bears the loss.

III.  Effect of Fault  (Drawer or Payee’s Negligence causing payment of forged instrument)

A. If a drawer  is seen as negligent in allowing forger to raise amount of check (alteration), then drawer will be held liable for the amount of the altered check.

1. §3-406(a) considers the alteration of the amount of the check and the forgery of the indorsement to determine if the negligence “substantially contributed” to allowance of the payment of the instrument.








 §3-406(a) if drawer is negligent in a way which “substantially contributes” to   the forgery/alteration, then the drawer is precluded from asserting COA for forgery/alteration against person who takes the instrument in GF.






§3-406(b) if drawer was negligent (didn’t use ordinary care), and bank is negligent (didn’t use ordinary care), then both parties will share the loss




§3-103(7) ordinary care is an objective test based on commercial standards

2. Prob 7  Drawer would be negligent if he left a way to sign a check and the checks in an unlocked location

3. Prob 8  Drawer may not be seen as negligent if only allowed for alteration of a check and not for the forgery because one without the other wouldn’t be seen as “sub contrib”.

4. Prob 9   Alteration of check after certification

Drawer
      raised amount of check      Payee

            X Bank cert. chk

original amount of chk




           X Bank

§3-413(b) X Bank is liable for the raised amount if payee is HDC; if bank did not specify the amount it is certifying the check for, then it would be liable for the raised amount.

§4-406 single forgery if bank sends statement to customer with sufficient opportunity for customer to discover forgery or alteration, then customer is responsible to exercise reasonable care in examining the statements to determine if there was an alteration or forgery. 

§4-406(c) bank is not required to send statements, but it must retain records for request to deliver if it does not sent them to customer.

§4-406(d)(1) a customer is precluded from claiming bank is liable if customer is negligent in promptly notifying the bank of the forgery; bank must also show it bore a loss. 

§4-406(d)(2) multiple forgeries by the same wrong-doer—if drawer’s notice would have prevented the continued forgery by the wrong-doer, then the drawer will be precluded from recovery during the period where he should have given notice.





drawer precluded from recovery for forged chks
      drawer may recover




  Statement

 30 days



       Notice





       after statement

· There is a one year statute of limitations which precludes drawer from recovering on a check more than one year after forgery

· Good advice for drawer employer would be not to let the same employee prepare checks for signature, enter them in the checkbook, and reconcile the statements; the chances are that employer won’t be held liable for one forged check because the bank wouldn’t be able to prove they would have been able to recover from the forger.

· Prob 11  §3-103(a)(7) reasonable commercial standards do not require site examination of checks; bank actions must be:

1. reasonable

2. practiced by other comparable banks in the area

3. if yes to 1 and 2, then bank is not liable for the amount of the check

IV.  Forger Indorsements and Employee Misdeeds












 unintended payee

Drawer





         Payee


or

            (Scoundrelous employee)






  fictitious person

A.  §3-404(b) if a check is made to a fictitious person or to an unintended payee, then




1.  the person in possession of the instrument is a holder, and





2.  the indorsement of the payee is effective

Ex.  Treasurer is authorized to draw a check, and writes check to make-believe person, forges make-believe person’s signature and deposits it into the bank.  Since under §3-404 the check is properly payable because no forgery of indorosement found, bank has a right to charge employer’s account.

Unintended payee ( person who issued the check never intended person (payee) to receive the check


1. Issuer makes out a check to an actual person, but issuer plans all along to intercept the check and cashes it for themselves.


2. Issuer would then open an account in the unintended payee’s name and deposit the check with dep bank, forges the indorsement, and takes the money.

§3-404(c) indorsement is effective as long as the indorsement is substantially similar enough to the correct name.

§3-404(d) loss allocation rule—bank may have to share loss with employer if bank is seen as negative in allowing the forgery.

Prob 12

employee of E

Kaller

$25,000

     Q








 BNY



    Metro Bank





     pays

Kaller wrote check drawn on E’s account to Q, but never intended for Q to receive the check because Kaller wanted it for herself.  










-Kaller intercepted the check, 








-opened an account under Q’s name at Metro Bank,






-Kaller forged Q’s indorsement,








-deposited the check with Metro,








-BNY pays the check and charges E’s account

Can E recover from either BNY or Metro?






         
        E could say Metro “substantially contributed” to their loss by allowing Kaller to open an account in Q’s (unintended payee) name.

B. §3-405(b) If (1) employee entrusted with responsibility with regard to the check, and



   (2) forged indorsement by employee







then indorsement is effective

Treasurer who is authorized to draw a check to an intended payee, but then treasurer intercepts check and forges indorsement; the decision to forge is after check is drawn
Clerk changes the address of the intended payee and has the check sent to himself (clerk)


responsibility §3-405(a)(3)










-prepare for deposit










-supplies address and names of payee



E


(treasurer)   Kaller




Hussler  (clerk ( employee entru w/ responsibility and forged indors)





     ?

?




                forged indors or chk              gives $


        BNY

     pays


Metro Bank




 
E v. BNY:  Check is payable under §3-405 so E would lose against BNY


E v. Metro:  loss may be allocated between the 2 if both were seen as contributing to the loss


Wouldn’t make a difference if invoice were genuine


If Hussler had indorsed “For deposit, Q”, then lack of care may be seen by the bank

*  Look at how Hussler forged indorsement to determine if loss may be shared by the bank and other.

C.  Double Forgeries







         

1. Thief which is not authorized to draw checks and forges signature

2. Thief forges indorsement also





        

3. Forged signature issue visited again—may preclude E from being able to get  money back; look at §3-406 and §4-406

Prob 14

(Perini)



          Q or So




                                Quisenberry






?










“Queisenberry” indorsed




Payor Bank

      pays


Habersham Bank

Quisenbery opened account under names Q and So and withdrew the money by indorsing his own name and not actually forging Q’s indorsement.  Does Perini have a COA against Habersham bank?

#1.  forged signature—forgery and pament  (  not properly payable

#2.  forged indorsement  (  depository bank did not act with ordinary care.

WARRANTY OF QUALTITY
I.  Express warranty

A. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain

1. seller makes an affirmation or promise, or

2. seller may provide a sample or model,

3. that goods will conform to statement

B. The promise is a rebuttable presumption to be part of the basis of the bargain, and reliance shown is not necessary to prove a warranty was given

C. An affirmation of the value of the goods, or opinion by the seller do not create a warranty

    Implied Warranty

A. 3 Promises implied warranty makes

1. merchantability—§2-314 

(a) pass without objection under the contract

(b) goods not necessary to be the best, and are not the worst

(c) goods are honestly re-sellable

(d) number of goods operates within the percentage of the number normal for that type of good

(e) adequately packaged and labeled  

(f) what you have put on the package label matches what is inside the package

· Prob 2  There is a reasonable expectation that fish almondine would have bones in it, so the one-centimeter bone found would not make the fish unmerch.

· “Foreign-natural” Rule:  is the object in the food naturally occurring?

2. fitness—§2-315

a. seller, at time of purchase, has reason to know any particular purpose

b. seller has reason to know buyer is relying on seller’s expertise

c. seller knows buyer is relying on seller’s expertise

d. if buyer know too much about the good, then they cannot prove reliance in any way on seller’s expertise because the buyer can draw his own conclusions about the good.

3. title—§2-312 seller implies that he is allowed to and has right to sell the goods

(a) title conveyed is good

(b) goods shall be free of any security interest (security for a loan) or other lien

II.  Disclaimer—§2-316  Ways to Disclaim
A. Express warranty

1. may disclaim if the words or conduct to negate the warranty are consistent with the warranty 

2. this is hard to prove

B. Warranty of merchantability:

1. the language must mention it, and 

2. must be in a writing

3. writing must be conspicuous

C. Fitness Warranty

1. must use writing, and 

2. it must be conspicuous 

D. Disclaimer of Implied Warranty may be made with

1. expressions like “as is” or other language which makes plain there is no implied warranty

2. there is no implied warranty if buyer examined goods or sample and would have known goods were defective; someone in the business of who is inspecting. 

III.  Limitation of Remedy—§2-719

A. Court may just allow:

1. return of goods and refund of purchase price, or

2. repair and replacement of goods

B. Cannot raise defense of limitation of remedy if the remedy fails to meet its essential purpose

C. Damages may be limited unless the limitation is unconscionable 

D. If buyer relies on seller’s promise to fix goods after buyer buys goods, then sell is held to the warranty

