Constitutional Law I

The Constitution

I. The Importance of (Establishing governmental structure)

A. The Constitution sets forth the basic structure of our world/life/government

1. 1787 original document,

2. 27 Amendments,

3. results of interpretation,

4. by US Sup Ct

B. Encapsulation of our belief system/values/fundamental beliefs

C. Const was a reaction to the Articles of Confederation which did not provide for

1. national citizership

2. Congress had no power to tax or regulate commerce

D. Should the Constitution be rigid and become out of date or flexible and changeable to be relevant in current times?

E. Are we just making it into anything we want it to be?

F. Constitution may be modified to 3 ways:

1. added to thru constitutional convention (to make an entirely different const, which has never been done), or 

2. changed thru amendment

a) Article 5 allows amendments

b) There have only been 27 amendments so far

3. Judicial interpretation by US Sup Ct is a more expeditious way of changing the Const

a) 14th Amend ( Equal Protection  Brown v. Brd of Ed
b) 1st Right of Association ( Clayburn Hardware
Judicial Interpretation

I.  Problems with Judicial Interpretation

A. Non-prevailing view

4. It is allowed to be called constitutional law (but it is not “The” consti

5. Only binds the parties to the litigation and held as precedent

6. This type of system would cause anarchy

7. Opens door for lower courts to rule whatever way they want without regard to effect on other jurisdictions

B. Prevailing view

1. US Sup Ct’s const decisions are equivalent to the constitution

2. 9 un-elected justices deciding for the entire United States

II. Approaches/Techniques of Constitutional Interpretation

A. Textualism—Justices limit their interp to what the Const says
1. the language of most of the Const was written in broad terms intentionally

2. there are other provisions of the Const that invite interp to go beyond the words

a) 9th Amend ( just b/c there are enumerated rights in the Const doesn’t mean there are not other implied rights  (one reason why texualism may not be a good view)
b) Art 1 ( Congress can make those laws necessary and proper to carry out those powers vested by the Const in the government

B. Originalism (or Historism)—Justices examine the intent of the drafters of a constitutional provision, the Justices want to be guided by that intent

1. justices consider the intent at the time the provision was drafted

2. weakness may be that there is not a lot of evidence of initial intent

3. Do we care what the drafters meant in 1787, or do we just care about what it means to us now?

C. Structuralism—Justices look at the structure of the government in the US for inferences that can be drawn therefrom;  may yield conflicting interpretations
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Powers of Fed Govt divided into

1. Congress

2. Fed. Judicial System
3. Fed Executive 
D. Values Approach (or Non-interpretivism)—Justices go beyond the 4-corners of the Const

1. by looking at values:

a) moral systems

b) social values

c) natural law

d) Declaration of Independence

2. More liberal view

3. More responsive to modern problems/issues

4. Problems

a) may allow us to so far outside what the Const was created for

b) allows Justices to inject their own morals/values

E.  Mulit-Mo            --use all approaches at the same time to decide

Judicial Review
Outgoing Adams/Federalists v. Incoming Jefferson/Republicans

I.  Marbury v. Madison
A. Political Question Doctrine

B. Marbury’s commission was approved by previous President, but Madison refused to uphold the commission, and Marbuy sued

C. original jurisdiction:  power of court to hear a case at its inception

D. Marbury claims orig juris is in Sup Ct under Sect 13 of Judiciary Act of 1789:

1. the Sup Ct has the power to issue writs of mandamus against any Fed official

2. writ of mandamus ( requires official to do something

E. Issue:  Did Marbury have a vested right to be admitted to the commission (judgeship)?

F. Reasoning of Marbury for why case originates in the Sup Ct 

1. Art 2 sect 3 of Const ( The Pres shall commission all officers of the state

2. Art 2 sect 2 clause 2 of Const ( Pres has power to appoint officers of the court

3. 1801 statute ( Congress has power to appoint justices of the peace

4. all of above prove that previous Pres had power to appoint

G. Question:  If the Exec Branch violates Marbury’s right, can the Jud Branch review the conduct of the Exec Branch decision and rule for a remedy?

Answer:  A court cannot review Exec Branch conduct when the decision is discretionary.

1. decision is discretionary when ( given total power to make decision based on their own feelings/thoughts

2. ex.  President’s power to veto, or to drop nuclear bomb

       Answer: A court can review Exec Branch conduct when decisin is exercised under a mandate by law

1. the ruling was dicta, but

2. seen as black letter law

H. Question:  Does Sup Ct have the power to issue writ of mandamus?

· Q1:  Can a Fed statute which conflicts with the US Const be valid?

     A1:  No.  Marshall’s interpretation

1. sees conflict between Art 3, sect 2, clause 2 of Const and sect 13 of 1789 Judiciary Act (which would give Marbury juris in this case)

2. Fed law cannot validly violate the Const

3. The Const is the cornerstone of the US law

4. Const has got to be paramount because its origin was



a) from “the people”, and

b) meant to be permanent without easily being changed or altered by Congress thru Legislature, evidenced by it being in writing

1st Rule of Marbury ( Marshall uses the structure that the people are above Congress in making the law.

· Q2: Who decides the Constitutional validity of the Fed statute (a law)?

A1:  Yes.  The Fed courts do have the power to decide the Constitutionality of Fed law under the US Const (if it has juris);  Marshal uses texualism structure analysis to look at

1. Art 2, sect 6—Supremacy clause, and

a)  Supremacy clause says that when state law conflicts Fed law, state law is overruled

2. Fed laws which conform with Const

a. Judicial power should extend to all law arising under the Const

b. Art 6, sect 3 ( all Fed judges must take an oath to uphold the Const

2nd Rule of Marbury ( Fed judiciary has the power to review the constitutionality of Fed laws and to invalidate those laws if they conflict with the Const; and establishes Fed judicial review of the Const as the rule to apply from then on.

· Q3:  Does US Sup Ct have juris to decide this case?

A3:  No.  Because the court doesn’t have original jurisdiction.

1. Congress cannot expand the US Sup Ct’s orig juris

2. Carved in stone in Art 2, sect 3, clause 2

3. Congress cannot diminish the US Sup Ct’s orig juris

I. Marshall’s ruling gave Sup Ct:

1. power to review 

a) non-discretionary conduct

b) Fed law

c) strike rules down if they want

2. creating strong national judiciary thru this ruling, and also setting ground-work for how our nation will function under the law

II. Congressional Control of Judicial Review by the Federal Courts

A. Scope of Congressional power over the existence of jurisdiction of lower courts

1. Art 3, sect 1— Congress has auth to:

a) establish lower courts (or not), and 

b) abolish the lower courts

c) lower courts

(i) Fed District Courts,

(ii) Courts of appeals

(iii) Both known as Congressional courts

2. Art 3, sect 2, clause 1

a) states ( Congress can give or take away lower court’s jurisdiction

b) means ( there must be a Fed statute giving juris or the lower courts won’t have juris

B. Scope of US Supreme Court power over appellate juris under Exceptions Clause (Art 3, sect 2, clause2)

C. Ex Parte McCardle
1. McCardle alledged unlawful restraint by military force

2. McCardle appealed to US Sup Ct (on issue of granting writs of habeas corpus) under 1867 Act allowing Sup Ct to hear appeals on such matters

3. Jud Act of 1867 

a) allowed appeals for denial of writ of HC to citizens in either state of Fed custody

b) repealed in 1868 as an exception to the 1867 Act; (ie Congress can take away under the Exceptions Clause)

4.  Reasoning behind McCardle decision:
c) only one route of appeal was taken away from the Sup Ct (McCardle could have used 1789 Act under Excep Clause as route to appeal)

d) Appellee (McCardle) is still able to appeal to the Sup Ct

e) Sup Ct would be too weak if Congress was able to take away their appellate power (Sup Ct was the only court created by the Const)

f) Sup Ct has never faced a significant restriction of its appellate juris by Congress

D. Although the Sup Ct appellate juris is derived from Art 3, sect 2, clause 2, the Sup Ct does not have app juris over anything unless Congress confers/grants it.

1. i.e.  if the power is not specifically listed in the clause as granted to US Sup Ct, then the Sup Ct does not have power/juris over it; anything outside of the “exceptions” listed in the clause is outside of the power of the Sup Ct

2. Congress executes this by conferring exceptions to cases currently before them

3. Under the Excep Clause Congress can take away app juris which court previously granted

4. These exceptions have been narrowly construed

E.  US v. Klien
1. 1870 statute provides that if you were pardoned, then that was proof that you were loyal and you should not be entitled to proceeds (reasoning behind statute was if you had gone thur the process of a pardoning, then you had been disloyal at some point to need to be pardoned)

2. Sup Ct found in favor of Klien because saw 1870 statute was unconst

3. Rule:  Congress telling Sup Ct how to decide an issue of fact in this case (in McCardle, Congress took away app juris)

4. Art 3 and Separation of Powers acts as a limit of Congress’s ability to withdraw app juris of the Sup Ct

5. Under Excep Clause, Congress may not limit Sup Ct’s app juris so as to usurp that court’s adjudicatory power as given under Art 3 or otherwise violate the Const.

Jurisdiction of Federal Courts in Federal Cases
I.  Supreme Court Review of Federal Cases

A. When a state court decides an issue of state law, the highest court of the state is the final arbitor of the meaning of state law in that state (ie the Fed court cannot review the decisions of state courts on issues of state law)

B. State courts can decide Fed law issues, including Fed Const issues (unless Congress says they can’t)

C. If the decision of the highest state court concerns Fed law, then Fed court can review the issue

D. Martin v. Hunter’s Lessee
1. VA law took precedent over the 2 treaties

2. Martin wants to be able to appeal VA state court’s decision

3. 1789 Act sect 25 ( if the decision of a highest state court denies a right under Fed law, then the losing party can appeal the case to the Sup Ct

4. Art 3, sect 2, cl 1 ( issue arises when treaties takes precedent over state statute, so Fed

5. Issue:  Whether Congress has power under Excep Clause to confer app juris over US Sup Ct regarding decisions of highest state courts on Fed issues

6. Holding:  Congress does have the power under the Excep Clause to confer app juris on US Sup Ct to review Fed law decisions of highest state courts; VA says Congress has power only when issues arose in the Fed Ct

7. Policy Reasons:  we want to have uniform enforcement of treaty law

8. Reasoning:  

a) it is consistent to limit state court’s power; any other decision would violate the sovereignty/autonomy of the state courts

b) Art 3, sect 1 leaves it up to Congress to leave state courts alone

c) If the Fed court cannot have app juris over state court decisions on Fed issues, then Fed courts would become impotent and not taken seriously

9. Sup/Fed court cannot have app juris over state court’s decisions on state-law issues

10. Sup Ct can have app juris over state court’s decision on Fed-law issues

11. Rule:  If you have a case which involves both Fed and state-law issues, and there is an adequate and independent state ground for the court’s decision, then the US Sup Ct cannot review the state court’s Fed law for the basis of its decision

E. Review of Issues of State Law in the Sup Ct

1. Adequate State Ground 

a) 2 Features:

(i) state-law ground completely supports the judgment by itself

(ii) state-law ground does not violate any Fed law

b) state ground may be inadequate in 2 ways:

(i) procedurally inadequate

· this claim is made when a state court fails to hear a Fed issue due to a state procedural law

· we don’t want state courts to preclude the enforcement of Fed Law Acts

(ii) substantively inadequate—violates Fed law

c) may still be held as procedurally adequate:

(i) if state procedural law does not violate Fed law, and

(ii) if state can show the state procedural law promotes state interest, and

(iii) if state can show state procedural law is consistent in other cases

2. Independent State Ground—state law ground must be independent of Fed law (ie without relying on Fed law)

a) if highest state court relies on Fed law to interpret the meaning of state law, then there is not independence

b) if highest state court on uses Fed law as a guide to interpret state law, then there is independence

F. Issuance of Advisory Opinions by Fed Courts

1. advisory opinion ( when court issues a non-binding statement that interprets the law

2. Fed courts cannot issue adv op because:

a) they are only hearing cases of controversies, and

b) they would be transgressing against the separation of powers

3. different from dicta because dicta gives reasoning in support of ruling

4. if there is a non-const basis for a decision, the Fed Ct can only look at the basis

G.  MI v. Long

1. Police stop Long’s car and search it without probable cause; Long made motion to suppress marijuana; court denied; Long appealed to MI Sup Ct

2. Referring to Terry, police may search the person without violating 4th Amend even if don’t have PC to arrest provided officers have an articulable suspicion that person was of danger to officers or others

3. Terry is distinguishable from Long b/c Terry was a search of his person, and Long was a search of the care

4. Long argued that the decision was based on MI Sup Ct adequately and independently of US Sup Ct decisions (Terry) so the Sup Ct should not be allowed to hear case under app juris

5. Issue:  What happens when a state court decides both a Fed law issue and a state law issue but a Fed it is unclear whether there is an adq and indep ground for the state opinion ( can the US Sup Ct have app juris over the state court’s decision?

6. Rule:  

a) if highest state court issues a decision based on both a Fed and state law basis, and if it is unclear whether there is an adq and indep state ground for that decision, then Sup Ct will assume it has app juris to hear the Fed law ground and to hear the state court decision 
b) highest state court can protect itself from Sup Ct review  if it includes in its opinion an express, clear, and bonafide statement that it has based its decision on state court law adequately and independently; if this is present then the Sup Ct cannot review under app juris

7. Reasoning:  

a) to avoid adv ops being issued by the Sup Ct

b) to respect state court sovereignty and develop state law which would be protected from Sup Ct review

8. Holding:  State court did not have an adq and indep state law ground, nor did they refer expressly or clearly that they were making their decision on state law grounds; thus US Sup Ct reversed MI Sup Ct and ruled search was valid under Terry
9. View then ( State constitutions cannot take away (violate) rights (under a Fed law, statute, or treaty) given under the Fed Const, so “Yes”, the US Sup Ct would have app juris

10. State consts can give more rights than the Fed const, so “No”, the US Sup Ct wouldn’t have app juris

G. Practice of Courts now when there is expansion of rights given by the state courts

1. where it is unclear if there is adeq and indep ground, 

2. then the Sup Ct can review state court decision,

3. reasoning ( to make sure state courts are not too lenient/liberal in their rulings 

4. this rule will arise in 2 situations:

a) when state court decisions decide both Fed and state law decisions

b) when state court decisions refer to Fed and state law, and 

c) it is unclear whether there is state law ground which is adq and indep

H. Dual Federalism—attempted to be adopted by

1. having states and then Fed gov’t which clash and fight against each other

2. we don’t want that, we want cooperation

II. Constitutional Litigation Initiated in the Federal Courts

A. Only the Sup Ct is authorized to review on direct appeal the decisions of state courts

B. Review of decisions of the federal district court is by the US Ct of Apps

C. Courts of appeals are a 

1.  matter of right
2. decisions of the courts of apps are reviewable in the Sup Ct by certiorari (by granting of the Sup Ct)

III. Jurisdiction of Fed Courts in Fed Law Cases

A. Justiciability—Art. 3, sect. 1, clause 1:  Fed courts can only hear cases or controversies 

1. who can bring a claim in Fed court ( standing

2. when can a litigant bring a claim in Fed ct ( ripeness or mootness

3. what type of claim can litigant bring ( political question doctrine

4. if matter is not justi the case will be dismissed without reaching a decision on the merits

5. 2 types of concerns

a) prudential concern:

(i) concerns for the prudent administration of cases

(ii) not constitutional and therefore can be overriden by Fed statute or Congressional determination

b) justiciability concern:

(i) concerns doctrines that are fashioned by the US Sup Ct

(ii) cannot be overriden

B. Cases and Controversies

1. limit the business of federal courts to questions presented in an adversary context and in a form historically viewed as capable of resolution thru the judicial process

2. define the role assigned to the judiciary in a 3-part allocation of power to assure that the federal courts will not intrude into areas committed to the other branches of gov’t.

C. Justiciability is the term of art employed to give expression to this dual limitation placed upon federal courts by the case and controversy doctrine

D. No justiciable controversy is presented when:

a) the parties seek adjudication of only a political question, or

b) the parties are asking for an advisory opinion, or

c) the question sought to be adjudicated has been mooted by subsequent developments, or

d) there is no standing to maintain the action

E. Standing

1. Conventional Standing:  A determination of whether a particular entity is the proper party to bring a particular claim

a) Some requirements are constitutional in nature

(i) plaintiff must show injury-in-fact ( plaintiff must allege that she has suffered or imminently will suffer an individual harm to herself

(ii) causation ( plaintiff must allege her injury is fairly traceable to defendant’s conduct

(iii) redressability ( plaintiff must allege that if she gets a favorable decision, it will actually give them a remedy

b) If the court finds justiciability, then the court must assume the merits of the case are true when they are trying to establish standing.

2. Third Party Standing

a) Bar Against 3P ( a litigant cannot assert, in Fed ct, the rights of others where those rights are not also the litigants own, and where the other parties are not before the court

b) Exceptions to the rule against asserting 3P Standing:

(i) 1st exception:


· where the litigating party is challenging a law that requires her to take action inconsistent with the rights of the absent 3P. (ie  plaintiff  would be forced by law/statute to do something that is against the rights of the 3P) 

· Ex. Whitener didn’t have standing because she wasn’t within the effected group that had their rights violated.

(ii) 2nd exception:

· where there is a substantial obstacle to the ability of absent parties to assert their rights in court, and

· provided there is a reasonable expectation the litigant will effectively represent the interests of the 3P

(iii) 3rd exception:

· Overbr…   Doctrine:  only applies in free speech cases

· a litigating party who challenges a statute under the free speech clause and challenges statute on its face must not be asserting he himself is deprived rights under the clause, rather he must be asserting free speech rights of 3Ps.

c) the rule applied against 3P standing under prudential concerns is to:

(i) avoid intermedling with other people’s affairs, and

(ii) improve quality of adjudication

3. Citizen standing 

a) Bar Against Citizen standing ( a litigant cannot sue, in Fed ct, claiming Federal misconduct unless the litigant has truly suffered an individual injury

b) the bar applies when plaintiff sues claiming Fed gov’t did something illegal, but plaintiff suffered no individuated harm beyond any harm that other general citizens have suffered by the govt’s actions

c) Lujan v. Defenders of Wildlife—provision of fed statute applied when actions took place in US (and excluded overseas actions); plaintiff sought relief that a declaratory judgment be made finding the second provision was unconst, and they wanted the first provision enforced where actions overseas were regulated

(i) Plaintiff claims a procedural injury where they were not allowed a consultation with the regulatory agency on their disagreement with the agency’s acts (this right to consult with the agency was supposed to be possessed by all citizens) 

(ii)  
“prohibited citizen standing”:  Congress found that the plaintiffs were not individually injured because all citizens were adversely effected, not just the plaintiff)

d) Congress can enact laws the violation of which will create standing, if the violation of the law will cause harm

e) Separation of power btwn Exec and Jud Branches

4. Taxpayer standing

a) If litigant sues in Fed ct under a Fed statute its claim must arise within the zone of interest provided in the statute

b) Rule:  plaintiff will not have standing to complain that Fed gov’t spending is unwise or violates Fed law where plaintiff herself has suffered no individuated harm from that spending beyond what all general taxpayers suffer due to unwise gov’t spending

c) Frothingham v. Mellon:  

(i) Art. 1, sect. 8, clause 1—Congress has the power to spend money to pay the country’s debt and to provide money for common welfare and defense

(ii) Sup Ct held plaintiff didn’t have standing under the rule of taxpayer standing

d) Exception to Taxpayer Standing

(i) Flast v. Cohen—Congress was giving money to private religious schools; plaintiff not making same claim as Frothingham v. Mellon; plaintiff not claiming that Congress was exceeding their limits on spending; plaintiff claimed Congress giving money violates the Establishing Clause of the 1st Amend (Separation of Church and State); courts found standing under the Double Nexus Test.

(ii) Double Nexus Test:  in order to determine it there is an exception to bar against taxpayer standing in order for plaintiffs to get around bar, plaintiff must establish

· plaintiff has logical relation to the attacked statute, and

· plaintiff has logical connection to the constitutional provision which he claims is violated by the statute

5. Legislative Standing—when a legislature has injury-in-fact

a) when a legislature suffers a personal injury, he has inj-in-fact (ie falling in the Senate bldg)

b) does a legislature have an inj-in-fact when all she can assert is an institutional harm?

c) Raines v. Byrd:  6 members of Congress; complaint against Line-Item Veto Act; before a bill can become law it must pass by a majority or Congress then majority of Senate and then signed by the President

(i) plaintiffs claim their official capacities were impaired by the Line-Item Veto Act by:

· effecting/diluting the power of their vote

· Act divested them of their constitutional right to repeal laws, and

· Act alters the balance of power between Congress and the President

(ii) Under Coleman legislatures did have legislative standing, could assert and COA, and did have inj-in-fact when the effect of their votes is nullified by the effect of the majority’s votes; in Raines, the legs just lost the vote

d) court held:

(i) Congress can reinact or exempt the Act

(ii) Line-Item Veto has no effect on leg’s ability to pass or reject appropriations bills

e) legislatures will not be able to establish legislative (or institutional) injury

(i)
unless they can allege the gov’t conduct completely nullifies the effect of their votes

(ii) allegations of mere dilution of the legislature’s vote is not enough to establish inj-in-fact

(iii) legislatures can still show inj-in-fact if they can allege personal, non-institutional injury to themselves (legislature falling in bldg)

6. Warth v. Seldin
a) Petitioners and their allegations of violations of equal protection under the Const

(iii) people wanting low-income housing for themselves ( they claim they tried to live there, but couldn’t find anything they could afford

(iv) taxpayers: complaining of more tax money required to go to certain services as a result of not allowing building of low-income housing ( zoning ordinance has had the purpose and effect of excluding low-income people (and plaintiffs are part of this group)

(v) Metro-Act:  represented Penfield residents who want to live in economically mixed community ( zoning board’s (defendand’s) actions have contributed to this injury
(vi) HomeBuilders
b) Findings of standing for people wanting low-income housing for themselves

(i) court held that there are no specific allegations of fact that would show these plaintiffs suffered an individual injury factually; they were only showing injury conceptually
When finding inj-in-fact by court, 2 considerations:

· conceptually:  the interest that is asserted to be have been harmed is to “weird” or too speculative

· factually:  the invasion of the interest too speculative under the facts (SCRAP compared to Sierra Club)
(ii) court found no causation because 

· there has been not present bulding construction that plaintiffs are bing excluded from

· not enough of a probability was shown that defendant’s actions are causing plaintiff’s harm

(iii) court also held no redressabillity of plaintiffs because

· there was no assurance that there will be any new building projects in the future, and

· even if the buildings were built, it is no certain that the plaintiffs would qualify anyway

c) Findings of standing for taxpayers

(i) no standing under bar against 3P standing

(ii) they are bringing claim for people other than themselves

f) Findings of standing for Metro-Act ( An association may assert standing and sue on its own behalf if:

(i) assert representational standing to sue on behalf of members when

· members would have standing to sue in their own right

· the interest that the assoc seeks to protect are relevant to the organization’s purpose

· neither the claim nor the relief requested requires members of the org to participate in the suit

(ii) if the assoc suffered injury on its own behalf

e)  Findings of standing for HomeBuilders ( no pending claims, so no standing



4.  Village of Arlington Heights v. Metro Housing Dev
a) MHDC (plaintiff) submitted building plans for building moderate- to low-income housing

b) Plaintiff claims his injury in fact is that he would not be able to live close to work

c) Causation was established because the denial of the variance prevented the construction of the building and without the building, Ransom cannot live there

d) Redressability is possible/present because if the denial of the variance (the relief requested granted) then the building can be built, and Ransom would be able to move in

e) The difference btwn Warth and Village is that there is no speculation of building in Ransam’s case as in Warth’s.

f) In finding redressability, the plaintiff does not have to show to a certainty that the injury will be resolved, but that there is a high probability that redress is possible.

6. Injury-In-Fact

a) injury that will suffice to establish inj-in-fact:

(i) constitutional right, statutory right, common law right, or any other right

(ii) does not have to be embodied in law

(iii) there is no clear-cut rule on establishing inj-in-fact

7. Craig v. Boren: Gender discrimination under Equal Protection Clause; case mooted out as to Craig, because he turned 21 during the COA, so Craig no longer had standing

F. Mootness: the plaintiffs injury has gone away; plaintiff can no longer meet the constitutional requirements of standing

1. At every stage, an action must be “not moot”.

2. Mootness can disappear when there are:

a) changes in the facts of the case, or

b) changes in the law concerning the case.

3. 4 exceptions to mootness:  whenever an exception applies, plaintiff can proceed to next stage even if mootness is present

a) collateral consequences doctrine:  when a major part of the dispute goes away because of a change in the laws, but some aspect of the dispute remains unresolved and can be remedied

b) for injuries that are capable of repetition but evading review; applies when 2 things are true about the challenged conduct:

(i) conduct of such short duration that it will expire before case can be litigated

(ii) the injury may happen again to the plaintiff 

(iii) Ex.  Roe v. Wade (abortion case)

c) where there is voluntary cessation of the injurious, challenged conduct and there is reasonable expectation the defendant will continue/resume the conduct

d) class action

(i) if a class action is certified and becomes moot as to the named representative, the claim will not be moot if any other party to the action still has standing.

(ii) District court does not certify action and the named rep’s claim becomes moot, the rep may still bring his claim.

