Constitutional Law-outline

Constitutionalism-constitution is the supreme law and cannot be amended by regular law making.
Marbury v. Madison-the actual holding in Marbury is that Congress cannot add to the original jurisdiction granted to the Supreme Court by the Constitution.
Two things about Marbury
1. you had Marbury and Madison and you had a case in which the court decides who wins

2. Second part that is saying what the law is

Facts:  Change of administration.  Adams has time to nominate them, the Senate confirms them, but didn’t have time to deliver them.  Jefferson comes in and his secretary of state refuses to deliver the commissions.

Marbury never got his job.  The court said he is entitled to it but they can’t enforce it.

This case is about judicial review and Marshall decides that the court has the power of judicial review.  What were Marshall’s reasons:

1. The justices have to take an oath to uphold the constitution, if the judge was to enforce a law that threatens the constitution he would violate his oath.-Article VI [3]

2.   Article VI [2] that the judges in every state shall be bound thereby Federal is supreme to state law, so federal court has the power to strike down state laws.  Since state courts have power of judicial review, it suggests federal do as well

3. Original intent of the power of court was judicial review.

4. The idea that judges deal with text- It is emphatically the province and duty of the judicial dept. to say what the law is.  Those who apply the rule to particular cases, must of necessity expound and interpret the rule.  If two laws conflict with each other, the court must decide on the operation of each.

Although the Constitution does not explicitly specify that the Supreme Court can perform judicial review, Marshall found it in the structure of the Constitution.
What would happen if their was no judicial review?  Know one would strike down the laws that were unconstitutional.

Two canons of construction covered

1. Expressio unius- which means that a list is implicitly exclusive.  For instance when the Constitution gives the Supreme Court original jurisdiction over ambassador cases and cases involving states, it impliedly is saying that the original jurisdiction is limited to those specified areas.

2. Avoid interpretation that would render a constitutional provision useless.  For example-Marshall used this in Marbury to argue that Congress did not have the power to grant original jurisdiction because this would make the Constitutions careful designation of original jurisdiction mere surplasage.

Five General Categories of Constitutional Interpretation:

1. Textual-Well what does the Constitution say? Interpretation based on the plain text of the provision.

2. Structural-based on the textual interrelationships of the document as a whole.  Two structural principles that have often been used for such interpretative purposes are the division of the federal government into three distinct branches (separation of powers) and the division of power between the federal government and the states (federalism). Look at what sort of themes run through the document
3. Precedential-based on subsequent case law-A judges ruling as to the meaning of the Constitution may rest on the doctrine of stare decis. Out of respect for precedent, a Supreme Court Justice may interpret the Constitution in accord with prior case law even though the Justice would be otherwise inclined to construe the Constitution differently.
4. Historical-based on the intent or the understanding of the framers, What did the framers mean, what was their intent,  Less problematic is original understanding-what did they interpret the words to mean

5. moral, ethical, prudential- based on the judge’s understanding of the best policy

Martin v. Hunters Lessee
The Supreme Court can not only perform judicial review on federal and state statutes; it can also have appellate (can review) jurisdiction over state judicial decision on federal issues.

Notes:

Supreme Court says-we have the last word

Congress gave the Supreme Court appellate jurisdiction over these issues.

Supremacy clause-federal constitution is the Supreme Law of the land

Concept of a Constitutional moment-At certain times the People deliberate much more seriously and release a consensus and they carry more weight.

1. Examples

a. Founding of Constitution

b. Civil War and amendments

c. New Deal (changed the interpretation of the constitution)

Judicial Supremacy-Marbury said that the Court had a duty to apply the constitution, and the power to overturn laws, but the Court understood that other branches had the power and duty to interpret the Constitution as well.  With the passage of time, however, the other branches have shirked that duty, while the Court has asserted itself as the last word on the Constitution.
McCulloch v. Maryland
Facts:  The states didn’t like the U.S. bank so they tried to tax the bank into oblivion.

Two issues in McCulloch

1. Is the Bank constitutional-Yes

2. Where did Congress get the power to charter a bank?

Using a structural, historical and practical argument Marshall said Congress did have this power and the Bank was constitutional.  Marshall looked at the necessary and proper clause and said in order to carry out the 17 powers enumerated to congress; they needed a bank for some of them. In the structural argument Marshall talked about how necessary and proper was an expanding clause.
Most important is what does necessary and proper mean?-The reality is the country wouldn’t fall apart without a bank.  Marshall applied a textual approach looking to another area of the constitution in which the word necessary was qualified by the word “absolutely”.  If necessary was to mean absolutely necessary the framers would have qualified it as such.

The practical argument was that if you don’t look at necessary and proper this way, the constitution doesn’t make sense.

Holdings: were that Congress has the constitutional power to charter a national bank, and Maryland did not have the power to impose a ruinous tax on it.

Marshall relied on the Supremacy Clause and on structural and functional arguments to decide that Maryland could not impose a ruinous tax on the bank.  The essence of the decision is that the part cannot control the whole.  The people of Maryland are represented in the Maryland legislature, and so they submit to the legislature’s laws.  The people in the rest of the country are not represented in the Maryland, however, and so it would be inappropriate for the Maryland legislature to undo national legislation through use of tax power.  Ely has argued that the Court should concentrate on representation reinforcement—this sort of protection of the natural democratic order of things.
Class notes:

Can the state tax the Bank?

Both Congress and the States have the power to tax, it is a concurrent power.

The conflict here between the taxing power was not just the state tax and the power to be free from the tax-the state wanted to destroy the bank,

When there is a conflict between the state power and federal power the federal power wins under the –Supremacy Clause
The People are sovereign over the federal government and the states.  The People decided to create the federal government (constitution). The act of setting the federal government over the state government is an act of the people enforcing their own will over the states.

Calder v. Bull-exemplified a famous argument that has persisted to this day: natural law versus positivism.  Justice Chase argued that there is natural law-transcendent principles of that which is right that should lead a court to strike down any law with which these principles conflict.  Iredell said that the law is what is written down, and it gives people too little direction and gives un-elected judges too much power to overturn duly passed laws on the basis of their conception of what is “right”.  Positivism had triumphed in the sense that decisions all pay lip service to it, and most reflect it.  Positivism generally wins, although sometimes natural law sneaks in through the back door.
How do we Control the Court?

1. Constitutional Amendments.  11th, 14th, 16th, and 26th are all responses to Supreme Court decisions the Congress didn’t like.
2. President (who is politically accountable)  appoints and the Senate confirmation is a check on this (they must confirm them)

3. Wayward judges can be impeached by the house and removed by the senate.

4. Public pressure can be brought to bear through any of these mechanisms.

According to U.S. Const. Art. III § 1, Congress has the authority to set up the “inferior” federal courts just about anyway it likes-including abolishing them altogether.  Similarly, Congress had broad power to limit the appellate jurisdiction of the Supreme Court.  There are some presumed boundaries to Congress’s power, through-limitations from other constitutional provisions, for one, and also perhaps a separation of powers notion that a federal case must be able to be heard somewhere in the Article III system.

Ex Parte McCardle
Facts:  McCardle a civilian was arrested by military authorities and scheduled to be put on trial for the publication of “incendiary and libelous” articles.  He sought a writ of habeas corpus in federal circuit court, claiming he was being held in violation of his constitutional rights.  The writ was denied and Mc Cardle appealed directly to the Supreme Court pursuant to an 1867 statute that specifically provided the Court with jurisdiction over such appeals from the circuit courts.  After McCardles case was argued bur before a decision, Congress repealed the specific jurisdictional provision on which McCardle relied.  The Court dismissed the suit, holding that the repeal divested it of jurisdiction.
In so ruling, the Court took the text of the Exceptions Clause at face value.  “The power to make exceptions to the appellate jurisdiction of this court is given by express words”

While neither text, history, nor precedent reveals a definitive interpretation of the Exceptions clause, on the side of tradition it seems that the power of Congress as defined by the Exceptions clause is plenary and unmodified by other Article III considerations.

Class notes:

It is not clear today if McCardle says Congress can do whatever it wants with the Supreme Court

Congress has political limits on it.  However, by Congress controlling the court they may be exercising the will of the people.  

There is a theoretical argument that says you must have your day in Court.  You must be able to get your case heard somewhere.

Standing
Class notes:

The Supreme Court does not hear every case that is filed.  Some limits are Congressional limits, some are constitutional limits, and some limits are based on the courts own restraint.

What are some of the reasons that we don’t want the court to hear everything?

1. Judicial economy

2. advisory opinions

3. we want court decisions to be concrete, not abstract-so the court doesn’t rule on something academic

4. Part of it is this adversarial notion-we want two parties who disagree and this system best allows us to find what the truth is.

Limits

1. Case is not concrete enough

2. we don’t have two parties to give us two sides of the debate

3. Maybe this is a dispute that needs to be resolved, but maybe the court does not have to resolve it-maybe the Congress of Executive branch should

Standing is supposed to advance these three goals but sometimes it is a disadvantage.

-sometimes we let in cases that are for the legislature and executive to resolve
-One historical issue is advisory opinions are not issued (during George Washington’s era the court declined to render advisory opinions, it is noted that the rendering of advisory opinions is really pretty useful and many state constitutions allow it)

What are the elements of standing?

1. Injury in fact

2. that is fairly traceable to the defendant’s challenged actions

3. the injury is likely to be redressed by the relief requested-redressability

4. Person suing must be in the “zone of interest” of the statute they are suing under

5. The injury must also not be primarily those of a third party and

6. be sufficiently concrete
Constitutional limitations rooted in Article III are:

1. injury in fact

2. causation

3. redressablility

Prudential limitations-the court itself had deemed prudent

4. No third party interests

5. Concreteness

6. Must be within the zone of interests

The Supreme Court requires that injury in fact be something more than a generalized interest in seeing that the law be followed, or a taxpayer’s interest that the government not spend money on illegal or unconstitutional things.  Causation and Redressability may also be quite difficult to establish if they turn on a indirect or attenuated thing (ex. Tax incentives)

Allen v. Wright
Plaintiffs-Parents of Black School Children

Defendants-IRS

Facts: IRS provides tax exemptions to private schools.  These schools discriminate on the basis or race and a suit is filed challenging those regulations.  The plaintiffs claim that the IRS policy diminishes the chances of their children receiving an integrated education.

The plaintiffs never sued the private schools themselves because they never applied.  Do they have an injury-well it is arguable.  But the court said no causation and no redressability.  The injury is very abstract.  We can’t prove that the schools will desegregate if the tax incentives are disallowed. The role of the IRS in the chain of causation was too tenuous.

Why not redressability-they say they don’t have enough reasons to know that even if they rule against the IRS that the private school parents will send their kids to public school.

Their also may be a notion that if this is not the way the IRS should interpret the law, then maybe a political remedy is better.

Contrast Bakke
Here plaintiff challenged an affirmative action program established at University California Davis without alleging that if the program were not in place, he would have been admitted to the medical school

So what are the differences?
1. Bakke applied to the school

2. One difference is simply the way the injury was characterized by his lawyers

3. Basically if the injury in Bakke was characterized as denial of admission standing would be denied, if it is characterized as an opportunity to compete standing should be allowed.  The injury claimed by Bakke is he was not given equal treatment because of his race.

What you need to take away from standing is the elements and that how you characterize the injury is going to define whether you have standing.

Congress can give broad rights to citizens to sue under a statute, but this will only serve to eliminate the prudential elements (4-6).  Since elements 1-3 are rooted in Article III’s case or controversy requirement, they can not be eliminated by a statute, even if the statue purports to do so.

Lujan v. Defenders of Wildlife
Facts:  The Court rejected three creative theories of harm (ecosystem nexus, animal nexus, and vocational nexus) by noting that Standing is not an ingenious exercise in the conceivable but requires a factual showing of perceptible harm.  Thus the Court was unwilling to credit as constitutionally sufficient the supposed harm a person interested in an endangered species would experience whenever the government action threatened that species chance of survival.

Class notes regarding Lujan:
Article III cannot be superceded by a statue-not any citizen can sue, only citizen with an interest and an injury in fact.

This case is really just about the minimum.  Court said the injury in fact had to be present or at least imminent.

Standing problems often stem from poor pleading.  Specificity and support are required in terms of time, place and intention.

Political Question Doctrine-is one in which the courts refuse to get to the merits of the case because the constitution has allocated the decision making authority to another branch.  Some examples are:

1. The strongest category is where the actual text of the Constitution explicitly commits to another branch the power to decide.  Examples include:  Trying impeachments and judging the qualifications of members of the House. The court can step in though, if the branch is exceeding the authority it was granted. (e.g. if the House adds a qualification)

2. Another category is where the case presents questions for which there are no judicially manageable standards for deciding them.  Judicially manageable standards are those subject to typical judicial action-the interpretation of laws and precedents.  Matters of mere policy fail this test, in that the issue for them is not fact finding or legal interpretation but merely what the best result is.
3. A final category and one that the courts use informally, when they want to, is where general prudential notions counsel against judicial involvement.  This involves things like respecting coordinate branches, a need for uniformity, and a need to respect finality.  The classic example here is foreign policy.

Luther v. Borden

Luther presents a classic example of the political question doctrine applied.  There the Court was asked to determine which of two rival factions represented the legitimate government of Rhode Island.  The “out” faction argued that the faction in power was a “non-constitutional” government in violation of Article IV § 4.  The court held that resolution of this dispute was non-justiciable.  Under the constitution, it was for Congress to determine both the legitimacy and the republican character of any purported state government.  Since Luther, the court has consistently held that claims under the Guarantee clause are not justiciable.

Other contexts in which political question doctrine may arise:

1. Constitutional amendment process

2. certain aspects of foreign affairs

3. determination of when hostilities begin and end

4. impeachment

5. congressional self governance

Other factors in Justiciability
Mootness-If the injury a plaintiff claims has gone away, the court may refuse to hear the case as moot, because there is no longer a live dispute.  In other words no redressability, nothing the court can do to change the status quo, the injury is gone.  (this is analogous to standing but not directly applicable)  Courts make a narrow exception for injuries that are capable of repetition yet evading review.  Class actions are a simpler way of avoiding this problem. [Note a case can become moot on appeal.  In such a case, the lower court decision will stand]
Roe v. Wade-was an example of a doctrine capable of repetition yet evading review
If your case is moot, try to file a class action-find someone else for whom it is not moot.

Ripeness-If the injury of which the plaintiff complains of has not occurred yet, and there is not an immediate and real (as opposed to conditional or speculative) threat that it will occur to plaintiff, then the case is not ripe and the court cannot hear it.

Three factors to consider

1. The probability that the predicted harm will take place

2. The hardship to the parties if immediate review is denied and

3. the fitness of the record for resolving the legal issues presented,

Class notes-if a case is being brought too early and it is not and actual dispute it is not ripe

City of Los Angeles v Lyons
This is the choking case.  Guy wanted to get an injunction to prevent the police from using a chokehold.  Why wasn’t this case ripe?

-for it to be ripe, you would have to presume that he would be stopped again and would be choked again.

He has other options

1. He could try to seek a class action

2. He could try to settle this out of court

3. He could just try for damages on the prior choking episode.

4. We are talking about federal standards, so he could see if any remedies under state law

Declaratory Judgment-Looks a lot like an advisory opinion, but there must be a case or controversy.

Things the Supreme Court Does Differently:
1. the courts docket is completely discretionary, if they take a case it is because they want to.

2. Most common reason they take cases is splits between the Circuits

3. Or a state court interprets something one way and the federal court another

4. Easiest way to get CERT is if the lower court strikes down a federal rule

5. Generally speaking, the court likes to let issues percolate through series of cases in the lower courts so all the issues are apparent and then the Supreme Court decides the law.

6. Remember only 4 votes of nine needed for Cert
7. A denial of Cert has no precedential effect

The Supreme Court will not entertain a case from a state supreme court that rests on “adequate and independent state grounds”(means when an issue of state law was actually decided that is sufficient to support the outcome) for its decision, even if the decision discusses federal law as well. Remember though that the state grounds must be adequate to determine the result. 

Bush v. Gore
Bush v. Gore gives us a chance to apply the doctrines discussed.

1. Did Bush have standing, given that he was making a third-party argument about the rights of voters?

a.Did he have an injury?-Well if they did the recount he had a chance of losing the presidency.

      2.  Redressability? Yes they could stop the recount

      3.  But what about prudential considerations, that say third party standing is not allowed?  


a. Court doesn’t have to not hear 3rd party cases


b.  Bush was an adequate representative of the voters

      4.  What about the Political Question Doctrine?


a.  Breyer says Congress is supposed to count the electoral votes and decide


b. Flip side of this-Congress here hadn’t made a decision if you wanted uniformity and finality and not waiting three weeks, the court had to act then.

             -the interest in resolving the dispute required the court to step in on 12/12; they weren’t upsetting finality or stepping on any decision.

Federalism
Different types of Power
1. Preemptive Federal Power-states can’t act

2. Concurrent Power-i.e. taxation –they both have powers
3. 10th Amendment-whatever power is not given to the feds, but is not prohibited from the states

4. Complete Freedom-know one had any power

The Constitution strikes a balance between federal and state powers.  Don’t forget that there are some areas (concurrent powers) in which both can, as well as cases in which one can and the other cannot.

The initial view of the balance of federalism was that the federal government would have limited enumerated powers, and the states would have the remainder.  Under Marshall’s court, federal power began expanding, and with the Civil War and the New Deal, federal power is now much more pervasive; the remainder for the states is smaller, and most of that is concurrent power.

Class notes:

Federal power has enumerated powers and there is tension between these and the implied powers (under the necessary and proper clause)

Aside from any constitutional requirements, there are various policy reasons why particular power is better suited for the feds or the states.

What needs to be national?

1. Foreign Policy

2. National Security

3. Regulating commerce
4. Patents

5. Running the Government

6. litigating Conflicts between states

What do the States do better?

1. In general sometimes it is more efficient to do thing at a local level.

2. Representation is less attenuated, you can participate more in local government.

The federal government does a lot more now than it did in 1789.  What is left for the states?-Not much, there is very little that the fed’s can’t do.

Who decides what the boundaries of federalism are?-Madison and Wechsler noted that the states have many mechanisms through which to make their influence felt at the national level; Wechsler argued that as a result the federal courts main concern should be to protect the federal government from the states.  On the other hand, the power of the states has ebbed considerably (as we will see, most recently the Supreme Court has stuck up for the States).  Some say that Court decisions in these cases are motivated by substantive policy preferences.

Class notes:

Madison said we could count on Congress to determine the constitution appropriately.

What are some ways that the states influence federal government policy or actions?

1. Selection of president

2. Senate has representation by state rather that population

3. House you represent a district, who determines the boundaries?-the state decides how the districts are drawn

4. The jury-You are tried in from of a jury from you locale.

5. States also have an influence indirectly by taking their own actions-they can change the way life is lived in their state
6. Finally, Rights-states have their own constitutions, they can’t trump the federal constitution, however, the state can give you more rights.

a. example in Mi. no sobriety check points

Commerce Clause
Article I § 8,cl. 3- “The Congress shall have power to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes”

Three categories of activity that Congress can regulate

1. Congress may regulate the use of the channels of interstate commerce.

a. Congress on this basis may regulate the terms and conditions on which goods or services are sold interstate and may restrict the types of goods that can be shipped interstate.

2. Congress may regulate the instrumentalities of interstate commerce such as railroads, airlines, and trucking companies, since these activities are the conduits through which interstate commerce occurs.

3. By using the necessary and proper clause in connection with the Commerce Clause, the commerce power also includes the authority to regulate any economic activity that has a substantial relationship with interstate commerce or that substantially affects that commerce.
Gibbons v. Ogden
Struck down a New York’s steamboat monopoly on the ground that it conflicted with a federal licensing standard. The issue before the court was whether the Commerce Clause gave Congress the power to adopt the licensing act.

Class notes:

Federal law trumps state law under the supremacy clause.

So what is interstate commerce-Marshall says it is not just buying and selling, roads, navigation and shipping

Intrastate-is completely within a state and then congress couldn’t touch it

Marshall is aware that regulating interstate commerce may mean that you must also act within the state

He said the state can inspect and regulate as long as the inspections do not interfere with the federal government.

Kalt said in summary-federal power to regulate interstate commerce includes power to regulate instrumentalities of commerce, not just actual buying and selling, but does not include activity that is wholly intrastate in its effects.

Hammer v. Dagenhart
(Child labor case)-they tried to regulate production of goods by children via commerce clause. Kalt-federal attempt to restrict interstate trade in goods produced by child labor fails because it is directed at the means of production, which is distinct from the subsequent commerce in good.

Wickard v. Filburn
Federal attempt to regulate wheat production extends to wheat grown by farmer on his own farm for his own consumption, because it substantially affects interstate commerce.

Class notes:

Things to think about:

1. To what extent is it acceptable for Congress to use their power under the commerce clause to achieve social goals?

2. Should the interstate commerce clause be read formalistically or realistically?

3. To what extent can Congress, in pursuit of regulating interstate commerce, act on intrastate commerce?

Knight
Facts:  Their was a sugar monopoly and the government wanted to bust up the monopoly.  The Supreme Court said NO because the government was trying to regulate production not commerce.

Shrevport rate case

The question here was what rates the railroad could charge.

Can the feds regulate the intrastate rates?

Court said they could because in order to effectively regulate interstate commerce they needed to regulate this aspect of intrastate commerce-because in this case they are all connected.

Champion v. Ames-Lottery case

Congress didn’t like lotteries, so they passed a law banning shipping of lottery tickets.

Court said this was okay, but this case is hard to reconcile with Knight and Dagbert
These commerce cases were not always consistent.

After the Civil War, federal regulation began to increase.  The Court initially limited the bounds of what it considered “interstate commerce” by defining “interstate” and “commerce” narrowly.  This issue came to a head in the New Deal when the court initially struck down several federal statutes passed pursuant to the commerce power. 

Schecter Poultry
Allowed for the promulgation of codes-wage and hour restrictions that business had to follow

What was the Problem?

The Court said the court was not trying to regulate commerce-the congress was trying to regulate processing of a product which is sold locally.

The reasoning the court gives is based on more realistic, more structural ideas.  The courts problem is not so much if this is commerce, but whether the Congress has any limits placed on it at all.

Carter Coal
Similar problem like Schecter-statute regulating production, labor and hours in the mines.

In Schecter and Carter the court was looking at the balance of powers and the 10th amendment to see how far it goes.  There is a tension between the two and a balance. 

In Schecter and Carter the state is pushing back.

After 1937, the Court defined “interstate” to include things that were intrastate but contributed to an aggregate effect on interstate things.  It defined “commerce” to include all manner of economic relations, including manufacturing, agriculture, etc, it also allowed for regulation control of things where the effect was only indirect (like segregation of restaurants).  There was no limit on the use of the IC power to bring social change.  In essence, anything seemed to be fair game.

Heart of Atlanta
Segregated Hotel challenges law disallowing it.

Court says segregation discourages tourism, if they don’t have a clean place to say they won’t travel.  In this case their were interstate tourists at the hotel.

We really don’t care whether congress is motivated by some moral concern, as long as what they are regulating has an effect on interstate commerce.

Katzenbach v. McClung
Disallowed the segregation of restaurants

Source of food was the nexus, b/c the food came from another state, so they considered it commerce.

Strange reasoning in this case but they said if they don’t serve everyone they wouldn’t sell enough food.

In Lopez, the Court said for the first time since 1937 that Congress lacked power under the Interstate Commerce Clause to pass a particular law. According to Lopez, the IC power extends to three areas:

1. Channels of commerce-moving it around, trucking, shipping etc…

2. Instrumentalities of Commerce-stuff to be sold, people in the labor market
3. Other things that have a substantial effect on Commerce-bounded by two considerations

a. The thing being regulated must be, in some sense, an economic activity

b. That its effects on IC are not so attenuated that allowing Congress to regulate it would federalize some vast area of life typically left to the states to regulate,

Lopez

The guns free schools law.  The Court said Congress went too far here.

The LOPEZ test is the current law!
OTHER POWERS OF CONGRESS:

4 Points


1. When we talk about the extent of the powers ask what the basis is, what are the limits, what is the courts construction of it. What are they basing it on-structure? Text?


2. What counter-pressures are their on the limit?


3. To what extent is it the courts job to determine whether Congress can do something?


4.  To the extent that Congress is not the sole determining body, what procedural/external court created limits can the court impose (deference, requiring an explicit statement from Congress)

Treaty Power
Treaties have the force of law.  The treaty power allows the federal government to act in ways it ordinarily could not (i.e. it adds to the list of positive authorizations for an exercise of federal power).  It does not, however, allow the federal government to violate the Constitution’s negative prohibitions.

Class notes:

-President negotiates the treaty-presents them to the Senate, who must preserve them with a 2/3 vote

-because treaties are the law of the land, if they contain binding terms we are bound to follow.

Can the federal government through a treaty do things that it otherwise is not able to do?

The court said for a treaty power you just have to look at the amendments and se if something says negatively that you can’t do it.


-List of things federal government can’t do- mainly article I § 8.


-also look at the list in the amendments you can’t do

THE WAR POWER
Another positive grant of power.

Q:  What is the War Power?-It is found in Article I § 8.  Says congress can declare war but doesn’t say were it would get its authority.  There is really nothing that makes it that clear.  Article I § 8 talks about providing for the general defense and § 12 says congress can raise money to fund the army.

Since the President is the Commander in Chief, it is implicit that the federal government can conduct the war.

The point is that during war time, congress can do things that they otherwise couldn’t (they are still subject to amendments and bill of rights)

Also note that Congress doesn’t have to declare war for the expansion of the war powers to apply.

TAXING POWER
Congress has the power to tax. To use this power where no other federal power would otherwise exist, the tax must be a tax, not a criminal fine or a regulatory scheme with incidental fees.  In addition, the tax must apply uniformly to the entire U.S.

Class notes:

After the 16th Amendment, the power to tax you is pretty much unlimited, although there are political constraints.

One limit is that taxes must be uniform-you can not tax gas in Mi. by 5 cents, and N.Y. by 10 cents.

Lets say that Congress still wants to regulate guns near schools-say they can’t criminalize it, can they say if you want to carry a gun near a school you have to pay a tax?

We can tax things that we want to discourage AND raise revenue.

The question that the court asks is what the primary purpose of the tax is. If it is a penalty and to regulate they can’t do it.  They can if they come up with a valid excuse to get revenue.
THE SPENDING POWER
Article I § 8 clause 1.

Congress has the reciprocal power to spend money to provide for the general welfare of the U.S. This is broad power; Congress can define the “general welfare” as it sees fit, except to the extent that spending would contravene some other constitutional power.

The question is how can Congress use conditions of spending power to do things they could not otherwise do?  What is the limit?

1. Coercion is not allowed-if the state has no choice then it is not a conditional use of spending power (it is a matter of degree)

2. There must be an unambiguous/clear statement by Congress of the Condition

3. Has to be for the general welfare

4. The condition must be related to the underlying program

5. Additional things to consider-the penalty can’t be so high that the states can’t say no.

Kalts summary- Congress can induce states to do certain things by dangling money in front of them (or threatening to withdraw it), so long as the conditions attached to the money are related to the purpose of the spending, and as long as the state has a real choice in the matter.  Congress must also state the condition clearly and explicitly.

THE FOURTEENTH AMENDMENT
The fourteenth amendment incorporates most of the Bill of Rights against the states, and also requires equality.  

What power does Congress have under the 14th amendment § 5 that they didn’t have before?

1. They can pass laws forbidding the states from doing things that would violate the 14th amendment.

2. They can also set up big bureaucracies to protect rights-big proactive guards against violation of equal protection or due process rights.

3. They can create a cause of action.

4. They can create liberty and/or property interest
The Supreme Court has spoken to the issue of which branches can specify the legal meaning of the 14 amendment; Congress cannot provide a rule of decision that the Court must follow in interpreting the Constitution.

The Court also limited Congress’s exercise of its 14th amendment power to that which is congruent and proportional to the 14th Amendment violation the congressional action is targeting.

THE 11 AMENDMENT
Summary: The 11 amendment has been extended to include (or, more exactly, been used to find an underlying originalist theme of) sovereign immunity of all sorts.  Under the 11 A, a citizen cannot use a federal court to sue any state, including his or her own.  There are several exceptions.

1. A citizen can sue a state official in an official capacity for injunctive relief (under the fiction that the official is stripped of his or her sovereign authority by acting illegally)

2. Can sue a state official in that official’s personal capacity for damages (under 42 U.S.C. § 1983)

3. Can sue a state that has waived its sovereign immunity

4. Congress can also abrogate state sovereign immunity by exercising its 14A § 5 powers.

After much back and forth, the Court in 1985, tenuously decided, that the federal government can make states subject to federal laws applicable to the public generally, provided that it does so explicitly.
10TH AMENDMENT
Summary: The 10th amendment precludes Congress from commandeering state legislatures by forcing them to pass particular legislation. Congress can use conditional spending and other means to “persuade” states into passing legislation, but it cannot force them outright.  Congress also cannot commandeer state executive officials. Basically the Constitution only allows federal authority to issue direct orders to states through judicial process (enjoining state officials pursuant to litigation) of the Supremacy Clause (which forces state courts to apply federal laws as applicable).

DORMANT COMMERCE CLAUSE
Generally the interstate commerce clause has been interpreted to prevent a state from regulating interstate commerce unless:

1. It is not regulating interstate commerce via interstate commerce

2. its effects on interstate commerce are only indirect
3. there is a positive cost-benefit balance to the estate against the effects on interstate commerce

Summary:

There is a general right to carry on interstate commerce that congress not the states can modify.  More precisely, when Congress has been silent, the states ability to modify them is restricted according to certain tests.  If a federal court gets involved in cases like these it is essentially deciding whether congressional action should be required to achieve the state law’s goals or to block them.  Generally speaking, if the state law is allowed Congress can still act to block it; if the state law is not allowed Congress can still act to advance the same goals through federal legislation.

If a state law explicitly discriminates against interstate interests (if it treats things differently because of what state they are from) the law will be held to violate the Interstate commerce clause:

1. Unless the state had a compelling reason for its law and no less discriminatory way of achieving that goal.

2. Example-a valid quarantine on something
Exception to the strict limits on discrimination is when state is acting as a MARKET PARTICIPANT rather than as a regulator. In such cases, it can buy or sell to whomever it wants, on whatever terms. Of course it can be subjected to federal laws; it just doesn’t have to worry about the commerce clause.

1. The limit of the Market Participant doctrine is allowing a State to impose burdens on commerce within the market in which it is a participant, but allows it to go not further.

a. State may NOT impose conditions that have a substantial regulatory effect outside of that particular market

b. When states act in the marketplace, they resemble private business and should be free to exercise a similar discretion to choose the parties with whom they deal.

c. Justified by the sense of fairness in allowing a community to retain the public benefits created by its own public investment

d. Allows states to prefer their own
e. Exempts states from judicial supervision pursuant to ordinary commerce clause analysis
Dean Lawrence Test

1. If a state law is Discriminatory on its face

You need to look at whether there is a good reason to justify it and is that reason going to meet the purpose.

Can only discriminate against interstate commerce for 2 reasons:

1. There are really good reasons

2. Reason are not discriminatory in itself-this is the only way it could be done
Note from Creamery v. Healy: Court reasoned that when a non-discriminatory tax is coupled with a subsidy to one of the groups hurt by the tax,   it is discriminatory.

You can have a subsidy, but not a discriminatory tax offset by a subsidy.

Subsidies are okay because they don’t affect interstate commerce.

Privileges and Immunities Clause is another limit on state discrimination against interstate interest.

1. States cannot restrict fundamental personal freedoms or rights (e.g. the right to travel, to do business, to reside, to take, hold, or dispose of property) on the basis of someone being from out of state, unless the state has a substantial reason for doing so.

2. This clause adds significant protection only where the IC Clause is inapplicable; if the IC clause does apply, it standards are stricter and P & I analysis adds little.

Summary-Staying with Dormant Commerce Clause context

When a state law does not discriminate against interstate commerce per se but does have a significant effect on interstate commerce the federal court will balance:
1. How much of a distorting effect the law has on interstate commerce 

2. AND the importance of the states purported interest 

3. AND the extent to which the law advances that interest

If you are looking at a state statue and it is not discriminatory per se, the next question is whether it had undue effects. If it does go to the above test.  Note, the court will kill legislation if it is discriminatory in intent or fact. Remember in analysis to look at the legislative intent, not just the facts.
Summary notes- In performing the above analysis, some courts may be more deferential than others. That is, some may review the states law only for motive and not second guess the policy decisions that the state has made.  Other courts, by contrast, will review the evidence supporting or opposing the state’s decision and act as a sort of super-legislature. (Most courts probably tend to do the latter more often when the evidence is clearly contrary to what the state said)

State taxation of Interstate commerce:
1. Must not be discriminatory
2. fairly apportioned

3. AND must relate to some sort of nexus with the state

4. If discriminatory, as in similar tests, their must be a compelling interest and narrowly tailored.
Preemption
What can a State do in commerce where Congress has legislated? When Congress has spoken to an issue that congressional action may or may not preclude state regulation. If the congressional action does have preemptive effect, it is one of three types:

1. Express/Explicit-Congress explicitly purports to preempt the action (look at the words) Congress says.
2. Field-Congress occupies a field so thoroughly that it leaves no room for the state to act. (Congress heavily regulates the field so if they didn’t say something then it can be implied that they don’t want it)
3. Conflict-It is either impossible to comply with both the state and federal standards, or the state law interferes in a direct way with the goal of the federal law.
SEPERATION OF POWERS

Summary-The American system of separation of powers is based on a desire to require broader consensus (in terms of both numbers and time) before government action can be taken. Although the constitution’s system of checks and balances means that at times the president has a legislative role, Congress has a executive role etc… it reserves the core functions of each branch to that branch.

Class notes:

Our branches do not act separately; they overlap with one and other.

President does two legislative things:

1. He can propose legislation

2. He can veto legislation

Congress can impeach people (judicial)

Executive branch can pardon (judicial)

Assume that the President has the constitutional power to do something what can congress do to modify his power? Congress can:

1. Pass a law to give him more power (they agree with him) (add power)

2. Congress could be silent (leave power)

3. Congress may do something to undermine his power (subtract power)

The president has certain emergency powers by virtue of his role as a full time executive. These powers cannot be too broad, though, and they would not seem to be any broader than Congress endorses. 


-President can act and Congress can rule to modify.

PRESIDENTIAL PRIVILIGE AND IMMUNITIES
The president has some level of privilege that protects his internal deliberative communication from seeing the light of day, but the Court has read this privilege narrowly. For example:
1. national security

2. foreign affairs

Immunities:

1. The President is subject to civil injunction, and has no constitutional privilege against being sued while in office, but he is immune from being sued for damages for official actions taken while in office.  It is an open question whether the President can be criminally prosecuted while in office.

Impeachment:

1. Is designed to be difficult to accomplish, particularly when the president is the one being impeached

2. The structure of impeachment also injects political sensibilities into the process, because the House and Senate are politically accountable for their decisions and because they represent constituencies.

a. House impeaches

b. Senate convicts/acquits

3. Impeachment is also limited to high crimes and misdemeanors, a phrase that may mean any of the things we discussed in class but which, at the end of the day, is whatever sufficient majorities in Congress say it is.

LEGISLATIVE POWER
The non-delegation doctrine: holds that Congress can not give others the power to legislate.

Intelligible Principle test- a corollary to the non-delegation doctrine-it holds that Congress can only give executive agencies the ability to make rules and regulations (a quasi legislative thing to do) if it provides some coherent limiting principle, so that Congress is doing the essential litigating.

Class notes:

Court has approved some delegation, but their should be some restriction to make it look like the agency is constrained.

One problem that arises with delegation is that Congress still wants to control what agencies do. So they:

1. Control the budget

2. re-write the legislation

3. abolish the agency

What Congress can’t do is enact a legislative veto provision, which is what Chadha overruled.
Summary: Acting formalistically, the court ruled in Chadha:
1. That legislative veto provisions are unconstitutional, because legislation requires bicameralism and presentment.  Legislation is defined as that which has the purpose and effect of altering the legal rights, duties, and relations of people, though that definition is too broad.

Formalist say-the constitution requires bicameralism and presentment

Functionalist say-if you adhere with such rigidity you are being inflexible

APPOINTMENTS CLAUSE:
The Court has also been formalistic about the appointing power.

1. Officers are appointed by the president and confirmed by the senate

2. Except for inferior officers, who Congress can make appointable by the President without the Senate, by courts of law, or by heads of departments.

The court has taken a dim view of any attempt by Congress to inject itself into the process. It has struggled, though, to provide a clear test for distinguishing inferior from principal officer.  The Court has taken a more functionalist approach with regard to removal power (at least when removal is limited to certain criteria; by contrast, requiring congressional say-so in removal is heavily disfavored)

In general whenever looking at separation of powers issues, look at the limits on the president or on Congress and see if they are interfering or restricting another branch.

On general separation of powers issues, the Court remains functionalist. It does not strike down each and every attempt to give legislative power to the executive, executive power to the judiciary, etc. Instead, it overturns only that scheme in which the ability of a branch of the federal government exercises its core authority is impinged.

FOREIGN AFFAIRS/THE WAR POWER
Presidential power over foreign affairs is categorically different than presidential power over domestic affairs.

1. In his conduct of foreign affairs, the president has the inherent power to act in the first instance, rather than being  circumscribed by the statutory context created by congress

2. That said, presidential war powers are hotly contested by Congress, and significant use of offensive military power has typically not occurred without congressional approval.

a. either by a declaration of war or the functional equivalent

3. It is unclear, however, what would happen if a president used substantial military force over congressional objections.

Congressional Powers:

1. can declare war
2. provide for, support and regulate the army and navy

3. Senate ratifies treaties

4. confirm ambassadors and secretary of state

5. can regulate foreign commerce (pass tariffs)

Presidential Powers:

1. Commander in Chief
2. Negotiates treaties

3. appoints nominates ambassadors

4. he can choose to recognize ambassadors or not

5. he is the chief diplomat

