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CONTRACTS

Ways to show/assume INTENT

1. Objective test ( based on reasonable person standard; could a reasonable person think that the contract was binding?

2. Express statement of intent

3. Outward manifestation ( actions

4. Relationship between parties

5. Relative bargaining power of the parties ( unequal bargaining power

Contract by adhesion:  one party has all of the power and the other side has none

I. Necessary parts of a contract

A. an offer to being the bargaining process(clear manifestation of willingness to inter into a contract where assent (“yes”) is all that is necessary for there to be a binding contract

B. acceptance

C. consideration

II. Non-contracts

A. advertisements ( only invitation to bargain, not considered an actual offer

B. opinions 

C. estimates or bids

D. promise

E. never intention for there to be contract

F. preliminary agreements are not contracts if they lack:

1.  terms of commitment (“would” vs. “will”)

2. sufficient definiteness in the language (Ex. Quantity)

G. at-will employment ( not a contract, although an at-will employee can be fired at any time, there are exceptions:

1. public policy ( illegal

2. promise of employment for specific duration ( contract

3. good faith must always be used

III. Memorialization:  whether or not there is a contract; writing that came after oral agreement that just summed up previous agreement

A. Intent to memorialize or form a contract ( put it in writing

B. What is the purpose of the writing? Is it to just summarize oral contract/agreement (which is already binding), or is it to put the agreement in writing and that is what is making it binding.

C. Is there not a contract until the terms are put on a piece of paper, or is there a contract just verbally agreeing?

D. If the parties have not made it clear whether or not the writing is a binding contract, the courts look to the following to determine memorialization:

1. Would it be reasonable that the other party would know there was a contract

2. the more terms that the party agreed on before the writing, the more likely the court will see that a writing was just a formality and a verbal contract already existed

3. court will look at the history of the kind of deal as to whether the transaction usually has a writing   Ex.  Sale of a house

4. lack of detail(need writing

5. size of the deal

6. common or usual contract

7. whether or not parties took action to honor contract

E. If they already had a binding agreement before writing, them the writing is just a memorialization (a formality)

VI. Subject Matter

A. You have to have subject matter detailed to show intent of a contract:

1. quantity



4.  work to be done

2. quality



5.  price

3. payment terms


6.  duration of contract

ACCECPTANCE(Can’t have a contract without acceptance; the offeror is the one who determines the methods of acceptance or the manifestation of intent to perform

I. Types of Contracts

A. Bilateral(offeror makes a promise for a promise in return; offeror has to be notified

B. Unilateral(offeror makes a promise for a performance in return

C. Option(offer must be held open for a period of time; either as specified in the offer, or a reasonable amount of time

D. Adhesion ( parties enter into without equal bargaining power; one-sided

E. Quasi-contract ( when there is not an enforceable contract, BUT to avoid the unjust enrichment of a person, the court will hold a quasi-contract exists.  Use when:

1. there is no enforceable contract (Statute of frauds)

2. there is no contract at all

3. someone is unjustly enriched

II. Rules of Acceptance

A. Acceptance is a manifestation of assent to the terms made by the offeror in a manner invited or required by the offeror

B. The offeree has to have knowledge of an offer before there can be an acceptance (except for government agency rewards)

C. The offeree has to intend to accept

1. if acceptance by performance, if offeree performs, and if offeree knew of offer, then we presume acceptance unless there is a manifestation to the contrary

D. The offeree must notify offeror of acceptance only if offeree knows the offferor wouldn’t know about the acceptance any other way

E. Offeror can revoke offer if he does so before offeree begins to perform/accepts, but after beginning of performance/acceptance his right to revoke is terminated

F. If offer states that you can accept by either promise or performance, and if offeree begins to perform, then it is considered an acceptance  offeree doesn’t need to notify of acceptance

G. If the offer is ambiguous about the form of acceptance (unilateral or bilateral), then any form of acceptance is valid with any type of reasonable notification by offeree in option contract

H. If it is a unilateral contract, then full performance by offeree will be a contract; once performance has begun, offeree must complete in a reasonable amount of time

I. Person experienced in commercial matters will be bound by a contract he signs, regardless of whether he read or understood it

III. Acceptance by Silence  (versus by performance or promise)

A. General rule ( silence is not acceptance

B. Silence can be seen as acceptance if 

1. valuable service was provided and, offeree has reason to believe offeror expects payment

2. offeror says silence is OK

3. offeree intends silence as acceptance

4. there is inconsistency

C.  Look at past dealings if there was silence

IV. When Does Acceptance Take Place?

A. The offer doesn’t exist until the offeree receives the offer

B. Mail box rule:

1. As soon as the offeree puts acceptance in the mail, there is acceptance (unless there is a condition to the contrary)

2. Only when the 1st response is acceptance

3. Proper amount and proper address

4. In option contract offeror has to receive acceptance within specified time for it to be valid

C. Offer and acceptance face to face makes a valid deal when offeror hears it unless the offeror is at fault for not hearing the acceptance

D. Offer and acceptance over the phone is valid as soon as offeree accepts

E. A message as received through telegraph or email, even if communicated incorrectly, is what the offeror has to abide by, UNLESS the offeree has a reason to believe the offer was incorrect

F. If death or insanity (as found by the court) is found out before acceptance, then there is no contract, even before the offeree finds out

G. If there is a specified time frame on the acceptance, then the time begins when the offer is received by the offeree

H. Late acceptance (options contract)
1. reply becomes an offer instead of an acceptance

2. if offeree doesn’t reply within set time frame, offeror cannot assume acceptance by silence

I. Tender of performance:  lets offeror know that offeree is “ready, willing, and able”

J. If no time limit is stated, then offer is valid for a reasonable amount of time

K. If it is unclear whether want

V. TERMINATION OF AN OFFER

A. Rejection: manifestation of not accepting the offer; controlled by offeree; decline if effective when it is received by offeror  

B. Revocation: manifestation of not wanting to be bound; controlled by offeror; offeror cannot revoke offer if offeree has begun performing, at least not without a reasonable amount of time to allow offeree to perform; offeree can be informed by a reliable 3rd party

C. Lapse of time:  offers expire after a reasonable amount of time, unless otherwise stated;  offeror has to be available to be notified of acceptance

D. Death, insanity, or incapacitation by offeror (as found by the court):  if occurs before acceptance, then there is no contract, even if the offeree hasn’t found out yet.  If there is no court finding, then the offeree has to notified before there is a termination of offer

E. Counter offer:  offeree changes or adds terms of the offer; this rejects the original offer and the offeree becomes the offeror

F. Termination of an options contract:
1. cannot revoke

2. lapse of time kills 

3. immune to death—offeree can accept and the estate will have to carry through with the contract

4. immune to a counter offer

5. immune to rejection—unless offeror relied on rejection

VI.  Counter Offer
A. Response to offer from offeree that adds or changes terms; if acceptance (the reply) is expressly made conditional to the offeror’s acceptance of the new terms, then it is a counter offer and NOT an acceptance

B. Common Law (use with anything other than the sale of goods)
1. mirror image rule:  any new terms are counter offers; if rejected, no contract; if accepted, the new terms control

2. last shot doctrine:  the last counter offer controlled; the person who got the last shot controlled the terms

C. UCC Section 2-207 (use with the sale of goods)
1. even though the counter offer is different from original offer, there may still be an offer; if terms are different and there is no contract at the paper level ( got to Sub3 (UCC will fill in gaps) / if terms are additional ( go to Sub2

a. Have these parties dealt with this situation in prior installments of the same contract?

b. Have these parties transacted business together before?

c. What is the tradition in this business?

d. If there is a Proviso Clause (acceptance is conditional upon the terms) then there is no contract ( go to Sub3

2. If there are additional terms, then there may still be a contract at the paper level, unless:

a. offeror expressly limits acceptance to terms of the offeror (proviso clause)

b. or, new terms materially alter contract (most important)

c. or, notice of objection to the terms is given within a reasonable amount of time

3. if we don’t have a contract at the paper level, if there are too many differences and changes in terms, then courts will say there is no contract at the paper level, they will see how parties have acted in the past.  If they acted like they had a contract, then there is a contract and whatever they left out will be filled by UCC gap fillers 

VI. Consideration:  a promise or performance which is bargained for given to or by the promisee or promissor to the other party’s detriment

A. Consideration/Performance

1. act (promise, service)

2. forebearance ( not doing something you have legal right to do

3. creation, modification, or destruction of legal relationship

B. In an options contract, the promise/contract has to have some sort of consideration (often money and separate from the consideration that was given for the promise) to be enforceable

C. Elements of Consideration

1. promisee has to do something they are legally entitled to, or give up something they would not other wise give up that they have a right to  (the detriment can flow from a 3rd party as long as they are a representative of the promisee)

2. and, promisee’s behavior has to be what the promisor is seeking/wanting of the promisee

3.  and, the promisor’s promise is what made promisee do what he wouldn’t have done otherwise

D. Any change in the agreement can be enough for consideration

E. Past consideration is not consideration; it does not support a new contract when the past contract has already been fulfilled

F. Where an existing contract is terminated by the mutual consent, a new contract is binding even if no new consideration is present

G. Gratitude for a gratuitous act is NOT enough to be consideration

H. The court will look for sufficiency of the consideration, but they don’t look for the adequacy of the consideration (value of difference between promise and performance) unless the consideration is of the same nature as the thing promised and is equal or smaller in amount; it is enough that consideration has taken place at all

I. Sufficiency of consideration

1. necessary and has to be present

2. something has to actually be bargained for ( whether or not there has actually been a real consideration

J. Sham Consideration

1. occurs when document or contract states there has been consideration, when there really hasn’t been any consideration.

2. if court is pressed later, they will say that there hasn’t been consideration, and there is no contrat

3. exception—guarantee and option contracts(courts will say there is consideration if written and signed

K. Nominal Consideration

1. minimal amount of consideration has been given, but only to make an unenforceable contract enforceable 

2. this doesn’t work because the nominal consideration ($1) is not what is being bargained for

L. An offer is binding as an option contract without consideration if: 

1. it is in writing and signed by the offeror, gives the intended consideration for making the offer, and suggests an exchange on fair terms within a reasonable time

2. or, it is made irrevocable by statue

M. Pre-existing Duty Rule  

1. If there are parties who are legally required to do something, then agreeing to do that same act is no detriment(so no consideration

2. If someone agrees not to do something that they legally shouldn’t do(no consideration

3. Hold-up(person stops performing right near end and refuses to continue unless there is a modification to contract in their favor; courts do not like and try not to support
4. Exceptions to Rule where modification is allowed:

a. mutual rescission ( both parties agree to walk away from old contract

b. elements
i. new terms are fair and equitable

ii. and, unforeseeable circumstances
iii. and, both parties agree not their fault
iv. and, modification made before end of contract
c. 3rd party duty

d. no modification if duress is present
5. Issues

a. Modification: courts will allow modification without new consideration

b. Agreement to accept partial payment as settlement in full of the debt

i. liquidated debt:  all sides of the arrangement agree on the amount of the debt or way of repayment that may be other than money

ii. unliquidated debt:  there is disagreement about the amount

c. Accord and Satisfaction:  

i. Accord: special type of contract/agreement; it deals strictly with accepting an amount/performance that wasn’t the original  agreement 

ii. Satisfaction: the performance of the promises in the accord; usually comes up with an unliquidated debt

iii. until the original contract is fulfilled, it stays open to be fulfilled, but if another agreement is made to accept an alternative performance then it substitutes and voids original contract

d. Executory Accord:  agreement to accept a different performance from the one originally owed, in the future, as satisfaction of the debt

i. once there is performance, then cannot sue for original debt, only for agreed performance/amount.  

ii. if there is no performance, then can sue for either original debt or agreed performance

e. Full Payment Check: someone writes a check and they write on the check “Acceptance of this check is agreement to payment in full”

N. Mutuality of Obligation

A. Both parties must be bound to something or neither one is bound

B. Both parties have to incur detriment (consideration) in order for there to be a contract

C. Comes up most in bilateral contracts; when someone begins to perform you have a different relationship

D. Illusory Promises:

1. when there is no consideration

2. seems like you are agreeing to be bound, but you really are not

3. you make a promise, but there really isn’t anything there

4. person promises to do something “to the best of my ability or whatever I think is necessary”

a.  we now us the RPP standard

b.  now the promise of  his best efforts is the promise necessary to complete the mutuality of obligation

E. Requirements contract

1. there are 2 parties(Buyer and Seller

2. Buyer says everything they need we will buy from one particular seller

3. buyer has no commitment to buy a set amount

F. Output contract

1. there 2 parties(Buyer and Seller

2. Buyer will buy all of seller’s production 

3. Seller is not committed to produce a certain amount

4. Output cannot be unreasonably disproportionate to any estimate, stated or not, and without good-faith

G. Personal satisfaction

1. good-faith

2. fair deal

H. Moral Obligation and Consideration

1. general rule is that moral obligation does not necessarily make a contract enforceable; it is not sufficient consideration

2. past consideration is not consideration

3. BUT there are exceptions to both of these rules

4. A past benefit will be seen as consideration if allowing this past benefit will prevent injustice

a. “a promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice”

5. if there is a promise to pay a debt after the statue of limitations runs, then the promise is enforceable again

I. Promissory Estoppel

1. originally set up to enforce/subsitute promises that lacked consideration

2. can possibly be used to substitute for offer and acceptance as well

3. used when people relied on promise and thus suffered a loss due to reliance on that original promise

4. S90 Restatements pg 241

a. promisor must reasonably expect the promisee to act on the promise of the promisor

b. and, the promisee has to actually act on reliance of the promise

c. then, the promise is binding and enforced in order to prevent injustice

· On exam, if there is a promise that would otherwise fall apart, then look towards promissory estoppel

VIII.  BREACH

A. Mutual Rescission

1. If party rescinds can they sue for past performance?

a. yes, if there has been only partial or no performance

b. problem if performance has been completed

2. Issue is whether or not rescission cancels out the contract altogether and doesn’t keep any breach open for damages to try to be collected later, or if party can come back later to recover damages

a. unless there has been something stated in the contract, then all is assumed to be satisfactory and party cannot come back and try to sue other party for breach or unsat work.

B. Novation

1. contract that arises in 3rd party agreement 

2. there are 2 parties to a contract who agree to bring in 3rd party to perform the agreed upon action.

3. Q. Does plaintiff sue the original person he made contract with, or does plaintiff sue the 3rd party who was delegated performance and performed unsat
A. The 3rd party is liable for unsat performance if there is a novation
VII. REMEDIES
A. Damages: looked at as what interests we are trying to protect of the aggrieved party; whenever party sues for damages, he must prove his damages with “reasonable certainty”; a mere estimate of damages is not good enough

1.  expectation damages:  put plaintiff in situation that he would    have been in had contract been performed; “benefit of the bargain”

determine amount by:

a.  loss of value(deficiency of breach







 (failure of breach

b. plus (+) other damages that were incidental/consequential to the breach

c. minus (-) costs or losses avoided by plaintiff

2.  reliance damages:  put person in same situation had contract   been made (how plaintiff was before contract); loss caused by reliance on the contract; ususally lower dollar amount

a. looks at what defendant lost;  given back out-of-pocket expenses

b. less anything lost that there would have been with performance of contract

c. used when loss is too uncertain to give expectation damages

4. restitution damages:  make breacher pay back any value ($) earned or that would have unjustly enriched him.

a. used when don’t have a real contract (quasi-contract)

b. available for breach of contract; but not available when the contract has been fully performed by non-breaching party and all that is left to fulfill contract is payment

c. also not available when the contract is voidable or unenforceable

d. quantum meruit:  market value of the services; what value courts find to pay performer damages
4.  incidental/general damages:  

a.  sometimes called “special” damages

i. what the plaintiff expected to earn(”If you had performed, I could have…”

b.  have to be reasonably foreseeable by defendant; usual course of events, or special circumstances that are communicated between plaintiff and defendant and known by both; if plaintiff tells defendant beforehand of possible loss if contract is not performed

c. have to be reasonably certain that there would be damages; some kind of proof possibly through research

d.  have to be caused by the breach of defendant

5.  punitive damages:  generally not awarded under breach of contract    Exceptions:  

a. race related

b. sexual harassment

6.  liquidated (or stipulated) damages
a. parties to the contract agree beforehand on what damages will be paid if the contract is breached

b. courts look to them to be reasonable and in good faith, 

c. not to be as a punishment or to over-compensate 

d. we don’t want to enforce if seems to be a punishment or doesn’t seem a reasonable forecast of compensation at the time the contract was made
e. when there is a breach, damages have to be difficult to estimate at time of the breach in order to be enforceable

B. Remedies buyer’s
1. cover = price buyer pays for substituting other goods, less (-)  the contract amount, plus (+) any incidental expenses

2. recover damages = market price at time of breach, plus (+) contract amount, plus (+) any incidental expenses

C.  American rule:  

1. benefit of the bargain

2. difference between the market price of the comparable house they could have bought under the contract, and the house they actually bought after the breach

E.  Construction/Performance contracts: if contractor/buyer breaches, then we award:

1. cost of repair = $ it would take to fix the breach

2. or, diminution of value = value of contract, minus (-) value as contract was done

3. courts look at economic value and economic efficiency; if it is an economic waste to repair, then courts award dim. of value; dim. of value could be significantly lower than the cost of repair; may not be awarded if cost of performance is grossly disproportionate to dim of value and provision that is breached is merely incidental to the contract 



F.  Duty to Mitigate:  

1. plaintiff is required to reasonably attempt to recover/make up for losses that were caused by breach

2. burden of proof is on the defendant to show that plaintiff didn’t try to seek cover to lessen loss

3. plaintiff may not be able to recover all consequential damages it they failed to make an attempt to fulfill their performance

4. exceptions to having a duty to mitigate:

a. undue risk

b. undue burden

c. humiliation

5. forms of reasonable attempts:

a. take affirmative action to make up for loss due to breach

b. stop actions that will make the situation worse and cause more loss

G.  Reasons to seek damages:

1. loss of good-will results when breacher’s actions cause plaintiff’s future business, which would have been dependent on their reputation, to decrease due to a bad reputation formed

2. emotional distress:  generally, plaintiff cannot recover  damages for this.  Exceptions:
a.  if there is a physical injury   Ex.  Flammable kids’  pajamas

b.  if a very emotional contract  Ex.  Faulty casket hinges

3.  lost volume sale

a. breacher/buyer makes seller lose opportunity to sell additional product

b. Ex.  Buyer was supposed to buy a car, but didn’t; seller sold 34,999 cars and was supposed to sell 35,000; seller can sue buyer because claims would have sold that one more had buyer bought.

H.  Special applications in employment  expectations

1. your employment can be terminated at any time; except under wrongful reasons

2. the damages would normally be the salary for the remainder of the contract, less any money gained from a lesser paying job attained after wrongful termination

3. you don’t have to mitigate by taking a lesser paying job (humiliation)

I.  Specific Performance—used to make parties perform contract

1. purpose of SP is to make sure that there is justice

2. reasons why SP should not be used

a. damages will suffice

b. plaintiff was a bad actor(plaintiff has “unclean hands”; he did something fraudulent by concealing information

3. court order stating you must perform under the contract

4. or, an injunction disallowing parties to be able to breach

a. an equitable remedy; 

b. only used when remedy/damages are not enough

5. almost always available

a. usually available when dealing with unique products (homes, one-of-a-kind objects, paintings, heirloom, patent…etc) or land contracts

b. or, when damages are too high or too difficult to predict, and restitution doesn’t fully compensate

c. possibly available for goods if they are unique, but never available on personal service

6.  If buyer breaches, UCC decides

VII.  Employment Contracts
A.  covenant not to compete or not to disclose trade secrets

B.  contract states that employee is agreeing not to compete

C.  have to make sure contract is enforced when employee leaves

1.  employer can get a court injunction

2.  enjoin employer and employee

4. it is a valid and enforceable contract as long as it has terms which are reasonable

a. reasonability

i.   period of time (unlimited is    unreasonable)


ii.  geographic area

iii.  services to be performed

5. courts may make changes to covenant to make it more reasonable if the terms are too broad

6. even if employee is laid off or fired, they still have to abide by the covenant

VIII. Statute of Frauds:  Defendant will raise this defense only when there is an oral contract and never when there is a written agreement

A. Developed to prevent perjury by witnesses

B. Required writings for certain types of contracts

C. Courts don’t favor and they are very narrowly enforced

D. “Within the Statute” ( it must be in writing in order to be enforceable

E. “Outside the Statute” ( the contract can be oral

F. Types of Statute of Frauds (must be in writing):

a. contract for sale of goods over $500

b. Contract regarding an interest in real property   Ex. Buying a home or property

c. Contract which cannot, by their terms, be performed within 1 year

d. Contracts of surety:

e. Contracts in contemplation of marriage      Ex.  Prenuptial/post-nuptial agreement

G. Issues with performing within 1 year

a. if performance will take more that 1 year, then it must be in writing in order to be enforceable

b. time frame is based on terms impossibility, not performance improbability
c. Ex.  “I will hire you to work for me for 2 years” ( contract will have to be in writing

“I want you to build a huge shopping center for me” ( even though it will probably take over 1 year to build, doesn’t have to be in writing because the terms don’t specify at time frame

d. courts will say if there are alternative performances, and one can be performed within a year, then they will side with the oral contract and see it as outside the statute

e. if contract is oral, court will look to statute of frauds

f. if contract contains terms that cannot be performed within 1 year, and there is a condition to terminate that is less than 1 year, then this does not change the characteristics of the contract and it is still within the statute

IX. When will courts enforce a writing?

A. Courts will accept any writing as long as it shows that defendant has assented to the contract and the performance

B. Demonstration of Assent:

a. identify parties

b. showing performance

c. proof of money being exchanged

d. length of time

e. intent to contract

f. authorized person has signed off

