CONTRACTS II

PARTS OF A CONTRACT

I. Conditions:  an event the occurrence or nonoccurrence of which determines when and if a party must perform

A. Words of condition

1. “Shall be a condition that…”
5.  “Provided that…”

2. “Until…” (affixes timeframe)
6.  “…subject to…”

3. “If…” (affixes timeframe)
7.  “When, while, as soon as,    

4. “If, and only if…”



after”

8. “In the event…”

B. Condition precedent:  an event which must occur before performance is due; plaintiff has burden of proof—triggers liability ( “I will marry you only if you buy me a ring”

C. Condition subsequent:  condition of which performance is already due, but will cease to exist upon occurrence of event; defendant has burden of proof—terminates liability ( “I will let you live here until you find your own place”

D. Types of conditions

1. express ( parties have shown in written form an intent that performance is dependent upon occurrence or nonoccurrence of an event not certain to occur

a. satisfaction is a type of express condition:  stated as a clause in contract making the duty of performance of one of the parties conditional upon the other’s opinion of quality of performance 

i. we use an objective standard unless we are dealing with

· personal taste, judgment

· 3rd party satisfaction

· law clearly states use of subj standard

· contract has so many requirements that it is impossible to use obj standard

ii. under the subjective standard, the promisor can avoid the contract as long as he is genuinely, albeit unreasonably, dissatisfied

b. on a reasonable person’s standard instead of on good faith

c. where an express condition gives way to an implied promise

i. it will be judged animo contrahendi:  to go against your understanding or bind you will

ii.   one party is signing a paper not understanding/knowing that it is an agreement, or with the express intention that it should not be an agreement 

iii.  this would be admissible in court to break the contract

j. substantial performance does not apply here

k. mere passage of time is not a condition—“I will pay you in 10 days”

2. implied ( actions/conduct show parties intended performance to be dependent on occurrence or nonoccurrence

3. constructive ( conditions implied by law (legal fiction) designed to answer questions of “Who goes first?” and “What’s good enough?” to fill in blanks concerning timing of performance

a. “Who goes first?” ( condition of exchange
i. independent:  performance by each party is in no way conditional upon performance of other  Ex.  Apartment rent pmts, child support and visitation, contract terms clearly/expressly state independent

ii. dependent:  performance by one is conditioned upon performance by other; performance cannot be rendered at the same time   Ex.  “You have to work before I pay you.”

iii. concurrent:  if all or part performance to be exchanged can be rendered at the same time, then they are due at the same time

iv. where performance is fulfilled over time, payment doesn’t have to be made until performance is done in full

b. “What’s good enough?” ( condition of performance
i. substantial performance

ii. perfect tender rule:  if the goods or tender of delivery fail in any respect to conform to the contract, the buyer may reject the whole (only applies to contracts involving goods; “goods” are anything that is tangible and moveable)

iii. where performance can only be fulfilled over time, that performance has to be done in full before payment is required

iv. contract can be treated as divisible if promises can be apportioned where parties may properly regard them as agreed equivalents
c. Farnsworth:  regards breach of contracts

i. if the magnitude of the breach is minor ( then there was substantial performance; if breach is material ( then performance was <substantial performance

ii. with minor breach, injured party can treat breach as only partial and contract is still in force with continued performance

iii. with material breach, injured party can treat breach as either total or partial and can chose to terminate the contract completely, or let performance continue 


d. what to look for when determining whether failure to perform is material

i. extent to which the injured party will be deprived of the benefit which he reasonably expected

ii. extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

iii. extent to which the party failing to perform or to offer to perform will suffer forfeiture

iv. likelihood that the party failing to perform or to offer to perform will cure his failure

v. extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing

E. To determine whether or not fulfillment of performance should be seen as condition, what is:

a. purpose to be served

b. desire to be gratified

c. excuse for deviation from contract

d. cruelty of enforced adherence

F. Use of constructive conditions is to prevent Forfeiture:  

a. denial of compensation where the non-occurrence of a condition of contract writer’s duty causes the relyer to lose his right to the agreed exchange after he has relied substantially on the expectation of that exchange, as by preparation or performance 

b. reliance expense goes uncompensated

c. if statement seen as a condition, then relyer will not get any money

II.  Promises:  a contractual undertaking, breach of which leads to liability for damages or equitable relief

A. Words of promise

1. “Shall be submitted…”

4.  “Promise…”

2. “Shall be preserved…”

5.  “Agrees to…”

3. “Shall…”



6.  “A is to…”

B. Types of promises

1. express ( words

2. implied ( conduct

3. quasi ( legal fiction

C. If seen as a promise, then relyer will get compensated less any damages for not complying  with the contract

III.  Guidelines of how to distinguish between promise and condition when language is ambiguous
A. Courts tend against forfeiture

B. Courts tend against drafter

1. drafter responsible for ambiguity

2. unequal bargaining power

C. Words are doubtful, then construed as promise

D. Condition only if language clearly states it is a condition

E. Intent determines whether or not parties have promise or condition

F. Promissory condition:  clause that contains both words of condition and words of promise

I. Tender

A. A manifestation of readiness, willingness, and ability to perform, and is a condition to buyer’s duty to accept and pay for goods

B. Limitations on perfect tender (right to reject):

1. prior to acceptance (under substantial performance)

2. good-faith (bad-faith would be for minor defect)

3. right to cure—you must give seller an opportunity to correct the error, but correction must be done by contract’s deadline/delivery date

4. goods don’t have to be perfect, just to the standard of the contract

5. if goods fail in any respect to conform to the contract, buyer may reject the whole

C. Substantial performance is enough, and perfect performance is not necessary for a contract to be considered fulfilled

II. “Time of the essence” Clause

A. Makes timely performance an express condition precedent of the other party’s duty (usually to pay for the performance rendered

B. Time may be made of the essence of a contract by a stipulation to that effect, or by any language that expressly provides that the contract will be void if performance is not within a specified time

C. This does not apply in a construction contract unless it is expressly stated

D. Deadline is a promise, and not a time of the essence clause, and plaintiff would recover money less damages; if considered a condition they wouldn’t get any money)

E. Time of the essence is always present

1. when contract actually states it

2. for the sale of goods (even if just states deadline)

3. when breach would be material

4. in options contract

F.  Law date—date performance is due

WAYS FOR PLAINTIFF TO AVOID CONDITIONS

I.  Excuse
A. Prevention—not allowing defendant to perform

1. implied in every contract is a condition to cooperate

2. there is an implied promise not to prevent or hinder performance of the condition

3. non-performance under the contract is excused if the other party prevented the performance

4. to excuse a party’s performance, however the conduct of the party preventing the performance must be “wrongful” and “in excess of their legal rights”

B. Forfeiture—condition may be excused without other reason if its requirements:

1. will involve material/extreme or disproportionate forfeiture or penalty,

2. and its existence occurrence forms no essential part of the exchange for the promisor’s performance

C. Waiver—intentional relinquishment of a known right

1. non-waiver clause ( whatever they do, it does not constitute a waiver

D. Estoppel—a foreseeable, detrimental, reliance on an action/conduct, thus preventing party from performing those agreed upon acts because it would be unfair to enforce

E. Election—party could enforce a condition, but chooses not to

F. Impossibility—if an occurrence makes performance impossible

1.  only excuses the breach, and NOT the condition

2. if breach is sufficiently material, then the defense of impossibility cannot  be used, but if the breach is minor, then this defense can be used

G.  Court construes as promise

ANTICIPATORY REPUDIATION

A. Anticipatory repudiation is another type of breach which is total and stops the contract in the form of voluntary affirmative act which renders the obligor unable, or apparently unable to perform without such a breach

B. repudiation:  performer had to be ready, willing, and able to perform all the way up to the claim in order to recover damages

C. Statement by obligor to obligee that the obligee will commit a material breach that would of itself give the obligee a claim for damages

D. Despite anticipatory repudiation, the law will not accelerate a unilateral duty to pay money in installments after default of one or more; no repudiation can amount to anticipatory rep of the rest of the installment payments not yet due

E. retraction of repudiation is allowed UNLESS:

1. the other side relies on repudiation by taking some other act (mitigates, hire lawyers), or

2. filing suit by victim, or

3. formal cancellation of contract 

F. Adequate assurance:  

1. The demand for assurance need not be in writing and these is no 30-day limit on the time to provide adequate assurance of due performance

2. Plaintiff can only demand adequate assurance if they are still performing correctly under the contract

3. Insolvency 

a. where obligor’s insolvency gives obligee reasonable grounds to believe hat obligor will commit a breach, the obligee may

b. the obligee (plaintiff) can suspend performance for which he has not already received the agreed exchange until he receives adequate assurance in the form of :

i. other party begins to perform again, or

ii.    an offer of performance, or

iii.   adequate security

c. 2 types of insolvency

i. cash flow—cannot pay debts as they become due

ii. negative net worth—debts exceed assets

G. prospective inability to perform ( there is not a statement or voluntary act that shows performance will not be done

THIRD-PARTY BENEFICIARIES

I.  Instances when a party can recover as a 3PB:

A. There is a pecuniary obligation running from the promisee to the beneficiary

B. The contract is made for the benefit of wife or child 

C. Municipality seeks to protect its inhabitants by covenants for their benefit

D. At request of a party to the contract, the promise runs directly to the beneficiary although he does not furnish the consideration

II.  To determine whether or not 3rd party has right to sue:

A. find out what the primary intent of the promisor was in making the promise ( was it to benefit the promisee or the 3rd party?

B. Policy reasons for allowing 3rd parties to sue:

1. to prevent unfair enrichment of entities if promisee can’t or won’t sue

2. cut down/limit lawsuits being brought into court

III. Classifications of 3rd party beneficiaries:

A. Intended beneficiary:  promisor clearly intended to benefit

1. if beneficiary would be reasonable in relying on the promise as manifesting an intention to confer a right on him

2. beneficiary named in the contract

3. money is to be paid directly to beneficiary

4. examples

a. creditor beneficiary—meant to satisfy a debt

b. donee beneficiary—who promise is meant as a gift

B. incidental beneficiary:  not intended to benefit

1. cannot sue

2. get no consideration

IV. Novation:  

A. substitutes a new party and discharges the duty of one of the original parties to a contract by agreement of all three

B. agreeing to a substitution is not the same as a novation where the other party is released from duty

V. Defenses of Promisor against the 3rd party beneficiary

A. has to be where a contract is enforceable at the time of its formation

B. contract ceases to be binding, the right of beneficiary is to that extent discharged or modified

C. material breach or anticipatory repudiation

VI. Defenses of Promisee against 3rd party beneficiary

A. defenses promisor uses against promisee

1. defense arising out of 3rd PB contract ( yes

2. defense arising out of OTHER contract ( yes

B. defenses promisor uses against 3rdPB ( yes

C. defenses promisee uses against 3rdPB

1. can use defense if language states promise of performance “If, and only if”
D. May promisor and promisee change the 3rd party contract to the detriment of the 3rd party?

1. Yes, if rights have not vested

2. No, if rights have vested

E. When do right’s vest?

1. under Rest I ( if you have shown creditor beneficiary has reliance, or if donee vests immediately (even w/out donee knowing or benefit)

2. under Rest II ( intended beneficiaries (creditor or donee) rights vest when 

a. material change (reliance)

b. plaintiff/3rd party files suit (reliance)

c. plaintiff/3rd party assents (says “OK”) to the benefit at request of the promisee or promisor

MORTGAGE  

I.  If owner sells property to new owner, new owner can do one of 2 things:

A. Assume the mortgage—New Owner promises to make payments to the bank to pay off mortgage

1. if New Owner fails to pay bank, then bank can sue

a. New Owner, or

b. Original Owner who is still liable for the original note

2. most states will allow there to be a 3rdPB when there is a break in the assumption of the mortgage

B. Take subject to the mortgage—no promise to pay off mortgage

1. if New Owner fails to pay bank, then bank can sue

a. ONLY Original Owner

I. Assignment and Delegation

A. There is a contract already in existence, and then another party is brought into the contract

B. Difference between assignment and delegation and 3rdPB agreement, is that 3rd party’s benefit begins at the occurrence of the original contract

C. Every time you have an effective delegation, a 3rdPB contract is created; the only way you have an effective delegation, is if the delegatee promises to perform

D. Assignee or Delegatee is added after the original contract is formed

E. Concepts of Assignment and Delegation

1. Assignment ( “assignment of rights”; an act or manifestation by the owner of the right (assignor) indicating his intent to transfer that right to another person (assignee); harder for plaintiff to limit assignment of rights
a. for an assignment to be binding against the assignor’s creditor (obligor), the assignor must make clear his intention to transfer right to another person (assignee) without further action 

b. once you get notification of a binding assignment account, you cannot revoke or modify

c. a right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise

d. the other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee

e. ordinary rights, including future rights, are freely assignable, unless the assignment would 

i. materially change the duty of the obligor, or

ii. materially increase burden of risk imposed upon obligor by his contract, or

iii. impair obligor’s chance of obtaining return performance, or

iv. materially reduce the value of the return performance to the obligor, or

v. law restricts the assignability of the specific right involved

f. non-assignment agreement
i. not very effective, and does not disallow the assignment if it is made anyway 

ii. should be stated in the agreement along with a reasonableness of objection statement that makes the non-assignment clause easier to enforce

g. gratuitous assignment:

i. hard for court to enforce because seen as a gift promise
ii. revocable:  if unilateral or not in writing by ( assignor’s death or incapacity, subsequent assignment by assignor, notification from the assignor

iii. irrevocable:  before assignee’s right is terminated he obtains ( payment, judgment against obligor, novation

· to avoid injustice where assignor reasonably relied on expectation that the assignment would induce forbearance (promissory estoppel)

h. assignment for consideration: cannot be unilaterally revoked

i. partial assignment:  an equitable assignment need not transfer the entire future right but rather may be a partial assignment of the right; still as long as it doesn’t materially change the duty of the contract

j. wage assignment:  employers and legislature look upon unfavorably

i.  limitations ( can only assign a certain amount


          ( spouse has to sign assignment


2. Delegation ( “delegation of duties”; easier for plaintiff to limit delegation of duties
a. no delegation of performance relieves the party delegating of any duty to perform or any liability for breach

3. Transfer ( assignment of rights and delegation of duties done together 

4. Assumption ( delegatee promises delegator to assume the duty

a. turns over the whole contract to assignee

b. always creates a 3rdPB with 3rd party benefiting from the promise to assume the contract

c. general assignment:  seen as a transfer of the whole contract and thus an assumption 

II. Defenses of the Obligor

A. Waiver of Defense Clauses

1. the rights of an assignee, like those of a 3rdPB, are derivative.  

2. assignee’s rights or defenses are no better than the assignor’s; the assignee gets no better rights against the obligor than the assignor had

B. Assignment of Accounts:  rights of as assignee are subject to…

1. recoupment ( all terms of the contract between the account debtor and assignor and any defense or claim arising therefrom
2. setoff ( any other defense or claim of the account debtor against the assignor which accrues before the account debtor becomes aware of the assignment
a. to determine if can setoff, have to ask 2 questions:

i. When was notice given?

ii.
and When did claim arise?
3. the account debtor is authorized to pay the assignor until the account debtor receives notification that the amount due or to become due has been assigned and that payment is to be made to the assignee
4. a term in any contract between an account debtor and an assignor is ineffective if it prohibits assignment of an account
· Modifications can be made as long as they are made in good faith and reasonable to market standards
III. Warranties by the Assignor

A. One who assigns or implies to assign a right by assignment under seal or for value ‘warrants’ (promises/guarantees) that he will do nothing to defeat or impair the value of the assignment

B. An assignment does not of itself operate as a warranty (does not promise/guarantee)that the obligor will pay

PAROL EVIDENCE RULE

I.  The Rule

A. Any oral agreement prior to the signing of the actual contract (unless where we can find exceptions)

B. Parol evidence cannot be used to prove terms additional to or inconsistent with an integrated (final agreement) contract; parole evidence not admissible to contradict terms of a final writing, and further it is not admissible to even supplement the agreement if the final writing is the “complete and exclusive” statements of the parties’ agreement

C. Inconsistent: 

1. narrow view ( the terms must directly contradict or negate a term of the writing with respect to parol evidence

2. broad view ( the absence of reasonable harmony in terms of the language (has appearance of  inconsistency) and respective obligations of the parties

D. Intent is looked to by the court in making the determination of whether the agreement is integrated and whether there is a total or partial integration

1. Willistonian 4-corner approach:  if agreement looks complete, then it is

2. Corbin’s view:  looks to facts surrounding the contract/agreement; a court may consider parol evidence itself to determine whether there is an integration and if so the extent of integration 

E. Partial Integration

F. Complete Integration

1. writing is the final agreement as to all agreed terms

2. if completely integrated, then rule will exclude all parol evidence

G. Merger/integration clause:  writing states that agreement includes all terms and understanding of the contract

1. protects agreement against any parole evidence

2. known as “boiler plate”

H. Before an oral agreement will be considered in varying the writing and parol evidence is admitted, at least one of the following exceptions must exist:

1. agreement supported by separate consideration of two entirely distinct contracts

2. collateral agreement
a. agreement must be distinct from, or independent of principle transaction as opposed to being connected to

b. does not contradict provisions of  written contract ( can be looked at in broad or narrow terms

c. thought that if parties intended it to be in the writing, then it would have been put in


3. partial integration
a. when writing is final as to some terms of the agreement but not all

b. can introduce additional terms of parol evidence, but cannot introduce evidence that is inconsistent with the terms of the final writing

4. subsequent modification ( any modification after written contract is signed

5. UCC “construction terms” added ( terms with respect to which the agreement of the parties is set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a simultaneous oral agreement but may be explained or supplemented by:

a. course of dealing ( parties conduct in past contacts with one another

usage of trade ( custom within any given industry

course of performance ( what the parties do while performing the one contract or (partial construction)

express terms ( added terms control over standard terms b/c the added terms are seen to be a more concrete expression of parties wishes since they took time to actually write them in

b. evidence of consistent additional terms unless the court finds the writing to have been 

intended also as a complete and exclusive statement of the terms of the agreement

6. condition precedent to formation:  parties agree that they will not enter into an enforceable agreement until condition has been met

7. Grounds for avoidance of the contract (mistake, misunderstanding, conscious ignorance…)

8. Grounds for reformation ( judicial re-writing of writing or instrument

9. To resolve (or create?) an ambiguity ( interpretation of written agreement
a. interpretation of an integrated agreement is directed to the meaning of the terms of the writing in the light of the circumstances

b. determined by jury if it depends on the credibility of extrinsic evidence or on a choice among reasonable inferences to be draw from extrinsic evidence; any other question is for the judge to determine

AVOIDANCE OF A CONTRACT

II. Mistake ( if it goes to the substance (more than material) of the whole agreement
A. Mutual mistake must be mutual (shared, commom);  allows for rescission (equitable decree by which the contract is simply cancelled

B. Must go to the substance of the contract; belief not in accordance with existing facts (not a mistake of law, but an erroneous belief of fact)
C. If there is mutual mistake at time of formation of the contract, then the contract can be rescinded
D. In the case of mistake in bid, court will allow bidder to rescind his bid:

E. Mistake is of such consequence that enforcement would be unconscionable

F. Mistake must relate to the substance of the consideration

G. Mistake must have occurred regardless of the exercise of ordinary care

H. It must be possible to place the other party in status quo
III.  Misunderstanding 

A. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and neither party knows or has reason to know the meaning attached by the other

B. A contract should be held nonexistent when the misunderstanding goes to conflicting and irreconcilable meanings of a material term that could have either but not both meanings

IV.  Conscious Ignorance 

A. Know that you don’t know

B. Court does not grant recovery for ignorance; when you enter into a contract ignorant, you assume the risk

V.  Reformation

A. A judicial re-writing

B. Available where there is a mistake in expression (writing down) of contract [courts don’t reform contracts, they reform writings]
C. Allows contract to remain, and just change terms to better suit the parties

D. Will not be granted if it appears such relief will prejudice the rights of innocent parties

VI.  Fraud ( knowing misrepresentation of a present fact not opinion (an unintentional fraud is the same as misrepresentation)

A. 5 Elements of Fraud:

1. misrepresentation in different forms

a. concealment:  take affirmative act to hide something that would be material

b. silence ( simple nondisclosure that may be actionable if:

i. there is a relationship of trust and confidence between the parties

ii. one party has made an assertion and later learns it is false

iii. laboring under unilateral mistake that if both parties knew, it would be rescinded 

iv. the silence will allow a dangerous fact to go undiscovered

2. misrepresentation has to be EITHER of material fact, or 

3. intentional
4. there must be reliance  

5. which is justifiable (not irrational, preposterous, or in bad faith; most reliance is justifiable)

B. Ordinarily, opinions are not treated as fact, but expert’s opinions (superior knowledge) are treated as facts

C. With rescission, plaintiff usually only recovers restitution damages

D. Promissory fraud

1. when promisor makes a promise, and they know they won’t perform

2. courts look at the state of mind of the promisor

VII.  Duress

A. Direct threat of harm to your person, property, or family

B. Elements

1. wrongful (criminal, tortious, morally wrong) threat or act 

2. leaving plaintiff with no reasonable alternative

C. “Tender back” requirement ( if party wants to rescind contract, some states require plaintiff to pay back money that was paid to them for consideration

D. Threat to sue is not enough to establish duress

VIII.  Undue Influence

A. Dominant party over-taking a weaker party

B. Confidential relationship:  

1. one person imposes trust in another

2. Ex. trustee vs. beneficiary, attorney vs. client, physician vs. patient

3. burden of proof is on the dominant party to prove they didn’t take advantage

4. if no confidential relationship exists, then no undue influence

C. Constructive fraud ( abuse of a fiduciary relationship

IX.  Illegality

A. Contract or clause is void as a matter of public policy, whether or not technically criminal

B. Guilty party may not recover on or off illegal contract (cannot even recover quantum meruit)

C. If both parties are guilty (in pari delecto) in a contract, we leave the loss where it lands

D. BUT, if only one party is guilty, the innocent party is allowed to recover

E. 3 Theories of forms of contracts:

1. express contract—not necessarily in writing, but could be just verbally stated

2. implied in fact—looks to the actions of parties   Ex. putative spouses, domestic service (seen as gratuitous and generally not recoverable), commercial services (may allow recovery)

3. implied in law—if legislative law states/enacts law

F. Lack of a license:  if party is prohibited from doing an act because of his failure to comply with a licensing requirement, a promise to perform that act in unenforceable on grounds of public policy if:

1. the requirement has a regulatory purpose

2. the interest in the enforcement of the promise is clearly out-weighed by the public policy behind the requirement

G. Non-Compete Clause can be enforced if:

1. part of sale of a business 

2. employment agreement (but only if employee has unique skill and knowledge)

3. clause has to be reasonable in time and space

4. Rule of Reason:  

5. Rule of Best Result:

H. Blue Pencil Rule:  

1. court can edit/change terms of the covenant/clause to make the clause more fair/reasonable if on their face were reasonable to begin with

2. courts will not blue-pencil unreasonable covenants because then companies won’t even try to make reasonable clauses

X.  Incapacity

A. Minors

1. majority rule—minor would get the money back

2. minority rule—minor would have to pay quantum meruit for contract amount of services received (give back money and/or pay)

B. Mental Infirmity

1. contracts signed by those who have been declared incompetent by judicial proceeding  

2. void unless contract agreed to by court appointed guardian)

C. Intoxication


1. unable to comprehend the nature and consequences of the instrument signed as soon as you become sober

