CONTRACTS II OUTLINE 

Chapter 5 – Abuse of the Bargaining Process

1. Duty to Read
· it will not do for a man to enter into a contract, and, when called upon to respond to its obligations, to say that he did not read it when he signed it, or did not know what it contained 
· Spoon’s Continuum of Bad Things:
           Improper Threats        Misrepresentation         Unconscionability       Public Policy


 Physical Duress
        Fraud

 Undue Influence
     Bad Faith

Illegal K

· Physical Duress: “gun” is pointed to the head of the offeree to sign the contract

· Improper Threats: using a threat to induce offeree to sign contract

· Fraud: something that is not in accordance with the facts and is used to induce offeree

· Misrepresentation:

· Undue Influence: confidential relationships in which there is reliance upon the other and which are used to induce offeree

· Unconscionability: 

· Bad Faith:

· Public Policy: contracts that are made, but to enforce them would be against public policy initiatives or goals

· Illegal Contract:

Magliozzo v. P&T Container Service Co.

· once agreement has been reached and performance has commenced, § 2-207 does not operate to make additional terms that are proposed unilaterally in a later writing part of the complete agreement

· an inference of assent is not warranted where the subsequent writing:

1. is used for other purposes

2. does not purport to be a contract and is not contractual in form

3. gives no notice whatsoever of proposed additional terms which are not visible on the face of the writing

· the party without knowledge or reason to know that the subsequent writing purports to be a contract is then not bound by the terms printed in the subsequent writing

· an indemnification is in itself a contract b/w two parties 
· have to look to offer and acceptance issues first – is there a manifestation of assent by both parties?

One Stop Supply Inc. v. Ransdell

· a person cannot avoid a written contract into which he has entered on the ground that he did not attend to its terms, that he did not read the agreement

· a party need not specifically assent to each provision in a written contract in order to make that provision binding on him

· the party who signs a printed form furnished by the other party will be bound by the provisions in the form over which the parties actually bargained and such other provisions that are not unreasonable in view of the circumstances surrounding the transaction

2. Standardized Contracts – The ‘Reasonable Expections’ Solution

· a standardized contract is one that is generally preprinted, containing a lot of boilerplate text, and without much negotiation

Max True Plastering Co. v. United States Fidelity and Guaranty Co.

· under the reasonable expectations doctrine, the objectively reasonable expectations of applicants, insureds and intended beneficiaries concerning the terms of insurance contracts are honored even through painstaking study of the policy provisions might have negated those expectations

· the reasonable expectations doctrine may apply to the construction of ambiguous insurance contracts or to contracts containing exclusions which are masked by technical or obscure language or which are hidden in policy provisions

· an adhesion contract is a standardized contract prepared entirely by one party to the transaction for the acceptance of the other

· it must be accepted or rejected on a take it or leave it basis w/out opportunity for bargaining – the services contracted for cannot be obtained except by acquiescing to the form agreement

· under the doctrine, if the insurer or its agent creates a reasonable expectation of coverage in the insured which is not supported by policy language, the expectation will prevail over the language of the policy

· the standard under the doctrine is a reasonable expectation – courts must examine the policy language objectively to determine whether an insured could reasonably have expected coverage

· guide is the reasonable expectation and purpose of the ordinary business man making an ordinary business contract – it is his intention, expressed or fairly to be inferred, that counts

· under the restatement, reformation of insurance contracts is allowed if the insurer has reason to believe that the insured would not have signed the contract if the inclusion of certain limitations had been known

· generally, absent an ambiguity, insurance contracts are subject to the same rules of construction as other contracts – however, b/c of their adhesive nature, these contracts are liberally construed to give reasonable effect to their provisions

· the reasonable expectations doctrine may apply to the construction of ambiguous insurance contracts or to contracts containing exclusions masked by technical or obscure language or hidden policy provisions

· a policy term is ambiguous under the doctrine if it is reasonably susceptible to more than one meaning – the language is given the meaning understood by a person of ordinary intelligence

·  “circle of assent” – when I agree to something, I have expectations that contain a variety of things that are either inside or outside of the circle

Broemmer v. Abortion Services of Phoenix

· an adhesion contract is typically a standardized form “offered to consumers of goods and services on essentially a take it or leave it basis w/out affording the consumer a realistic opportunity to bargain and under such conditions that the consumer cannot obtain the desired product or services except by acquiescing in the form contract

· in an adhesion contract, the weaker party has no realistic choice as to its terms – the bargaining position and leverage enable one party to select and control the risks assumed under the contract

· a contract of adhesion is fully enforceable according to its terms unless certain other factors are present which, under established legal rules – legislative or judicial – operate to render it otherwise

· two factors to determine whether a contract of adhesion is enforceable:

1. the reasonable expectations of the adhering party

2. whether the contract is unconscionable

· although customers typically adhere to standardized agreements and are bound by them w/out even appearing to know the standard terms in detail, they are not bound to unknown terms which are beyond the range of reasonable expectation

3. From Fraud to Unconscionability 

Germantown Mfg. Co. v. Rawlinson

· the recipient of a misrepresentation may avoid the contract by showing that the misrepresentation was either fraudulent or material

· in determining whether a misrepresentation is fraudulent, the Restatement 2nd § 162 distinguishes three types:

· where the maker of the misrepresentation knows or believes that the assertion is not in accord with the facts

· where the maker expressly or impliedly suggests that the statement is based on knowledge though he knows it is mere opinion

· where the maker honestly believes his assertion but lies about its basis

· the first type is the classic type often referred to as fraud since it is simply a lie asserted to induce assent by the other party

· where the misrepresentation is material, the party making the statement may believe his assertion to be true, and yet the agreement is voidable by the recipient as it induced him to manifest assent

· the misrepresentation need not have been the sole or even the predominant cause inducing one to assent and the requirement of materiality is usually met by showing that the misrepresentation would have been likely to have induced a reasonable person to make the contract

· fraud in the factum would render the contract void, not just voidable – involves surreptitious substitution of one document for another and the innocent party signing it without knowledge or a reasonable opportunity to know the character or essential terms of the substituted document

· Restatement 2nd § 175(1) – When Duress by Threat Makes a Contract Voidable:  if a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim

· Restatement 2nd § 176(1)(b) – A threat is improper if . . . what is threatened is a criminal prosecution

· Key factor is state of mind – was the victim’s mind so beclouded by apprehension that he unwillingly signed a repayment or other note?

· A party who is pressured into an illegal bargain by duress is deemed not to be equally guilty with the party exercising the pressure

· “unconscionability”: defensive contractual remedy which serves to relieve a party from an unfair contract or from an unfair portion of a contract

· generally has been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party 

· standard of conduct is good faith, honesty in fact, and observance of fair dealing – the need for application of this standard is most acute when the professional seller is seeking the trade of those most subject to exploitation – a material departure from the standard puts a badge of fraud on the transaction and here the concept of fraud and unconscionability are interchangeable

· parties must be free to choose the terms to which they will be bound

· if such terms allocate the risks of the bargain in a manner which the parties should have reasonably expected, they are enforceable

· if the terms of the contract suggest a reallocation of material risks, an attempted reallocation may be so extreme that regardless of apparent and genuine assent, a court will not enforce it – at a minimum, the reallocation must be physically conspicuous

· “unfair surprise”: involves contractual terms which are not typically expected by party who is being asked to assent to them (often appear in the boilerplate)

· by signing such a form, a party is only bound to those terms which the party would reasonably expect such a printed form to contain

· unread terms in the form that are consistent with that expectation should be operative; those that are inconsistent should be inoperative

· the party who requires goods or services important to his physical or economic well-being may have little or no choice but apparently to assent to the terms of a printed form dictated by the party with superior bargaining power – contract of adhesion (assent and volition and, therefore, agreement are absent

· Restatement § 162 – Definition of Fraud

· Intent that a misrepresentation will induce someone into signing an agreement that the other party knows that the signing party does not understand

· There is a difference b/w fraudulent misrepresentation and a material misrepresentation

· There is also an issue of duress -  a threat is improper if what is threatened is a criminal prosecution (§ 175 – the person had no other reasonable option)

· These contracts are not really done anymore b/c there is a question of unconscionability – takes away right to go to court – she most likely did not realize this

Notes

· the intent of the doctrine is not to erase freedom of contract, but to make realistic the assumption of the law that the agreement has resulted from real bargaining b/w parties who had freedom of choice and understanding and ability to negotiate in a meaningful fashion

· the standard of conduct is good faith, honesty in fact and observance of fair dealing

· Misrepresentation: a statement that is not in accordance with the facts

· concealment (affirmative act designed to prevent another from learning the fact) is a form of misrepresentation as is non-disclosure 

4. Duty to Disclose 

· Misrepresentation: an assertion that is not in accord with the facts
· Concealment: affirmative act designed to prevent another from learning the fact
· Nondisclosure: involves no affirmative act – the notion of a duty to disclose is antithetical to traditional views of individuality and bargaining
· may have the same effect as misrepresentation
· vendor has a duty to disclose material facts
· a failure to respond truthfully to a buyer’s question may result in fraudulent nondisclosure
· a failure to act in good faith to correct the mistake of the other party that is basic to the transaction equates to an assertion not in accord with the facts
5. The Unconscionability Analysis

a. Basic Elements

Williams v. Walker-Thomas Furniture Co.

· if a contract be unreasonable and unconscionable, but not void for fraud, a court of law will give to the party who sues for its breach damages, not according to its letter, but only such as he is equitably entitled to

· where the element of unconscionability is present at the time a contract is made, the contract should not be enforced
· unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party
· whether a meaningful choice is present in a particular case can only be determined by consideration of all the circumstances surrounding the transaction
· in many cases, the meaningfulness of the choice is negated  by a gross inequality of bargaining power
· the manner in which the contract was entered is also relevant to this consideration
· when a party of little bargaining power and hence little real choice signs a commercially unreasonable contract with little or no knowledge of its terms, it is hardly likely that his consent or even an objective manifestation of his consent was ever given to all the terms
· in determining reasonableness or fairness, the primary concern must be with the terms of the contract considered in light of the circumstances existing when the contract was made
· procedural unconscionability – problem with the process through which the parties arrived at the agreement (not the agreement itself – that would be substantive unconscionability)

· UCC § 2-302 – unlikely to be applied when there are two merchant parties involved

· Not applied in this case b/c this case arose before it was adopted, but the court applied a common law doctrine of unconscionability that was similar to it

· In making a determination that a provision is unconscionable, it is a question of a matter of law therefore it does not go to the jury, but rather is determined by the judge

· Remedies for unconscionability:

· May enforce the remainder of the contract w/out the remainder of the unconscionable clause 

· Limit the application of any unconscionable clause to as to avoid an unconscionable result

· May refuse to enforce the contract

Maxwell v. Fidelity Financial Services

· procedural or process unconscionability is concerned with unfair surprise, fine print clauses, mistakes or ignorance of important facts or other things that mean bargaining did not proceed as it should

· substantive unconscionability is an unjust or one-sided contract and is important in two ways:
· sometimes seems sufficient in itself to avoid a term in the contract
· sometimes helps confirm or provide evidence of procedural unconscionability
· substantive unconscionability concerns the actual terms of the contract and examines the relative fairness of the obligations assumed – indications:
· contract terms so one-sided as to oppress or unfairly surprise an innocent party, an over-all imbalance in the obligations and rights imposed by the bargain, and sufficient cost-price disparity
· have to be able to show that there was substantive or procedural unconscionability and outline the facts that prove it

Comment: Unconscionability Analyses – Consumer Protection

· sub. uncon. is concerned with whether the obligations assumed are unreasonable to one of the parties and requires proving that the terms of the contract are unreasonable and unfair (showing of commercial unreasonableness on behalf of one party) 

· as to proc. uncon., court will look to contract formation process to determine if in fact one party lacked any meaningful choice in entering into the contract

· central elements of unconscionability:

· oppression

· unfair surprise

· other courts have created much more elaborate analyses with 7 elements:

· standardized agreement executed by parties of unequal bargaining power

· lack of opportunity to read or become familiar with document before signing

· use of fine print in the portion of the contract containing disputed provision

· absence of evidence that the provision was commercially reasonable or should have been reasonably anticipated

· whether the terms of the contract are substantively unfair

· the relationship of the parties, including factors of assent, unfair surprise, and notice

· all the circumstances surrounding the formation of the contract, including its commercial setting and purpose

Procedural v. Substantive – UCC § 2-302

· the terms of the section do not define these terms

· majority of courts say there is a need for both 

· the principle of this section is one of prevention of oppression and unfair surprise

b. Unconscionability Applied to ‘Merchants’

Johnson v. Mobil Oil Corp.

· when a party can show that the contract, which is sought to be enforced, was in fact an unconscionable one, due to a prodigious amount of bargaining power on behalf of the stronger party, which is used to the stronger party’s advantage and is unknown to the lesser party, causing a great hardship and risk on the lesser party, the contract provision, or the contract as a whole, if the provision is not separable, should not be enforceable on the grounds that the provision is contrary to public policy

· the party seeking to enforce such a contract has the burden of showing that the provisions were explained to the other party and came to his knowledge and there was in fact a real and voluntary meeting of the minds and not merely an objective meeting

· before a contracting party with immense bargaining power may limit its liability vis-à-vis an uncounseled layman to difference money damages, it has an affirmative duty to obtain the voluntary, knowing assent of the other party 

· freedom to contract is enhanced by a requirement that both parties be aware of the burdens they are assuming

Notes

· a substantial number of cases have refused to apply unconscionability to agreements b/w merchants deemed to possess commercial sophistication 
6. The Pervasive ‘Good Faith’ Requirement

· Restatement 2nd § 205 implies a standard of good faith and fair dealing in all contracts

· UCC § 1-203: every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement

· Does not support an independent cause of action for failure to perform or enforce in good faith – rather it means that a failure to perform or enforce in good faith, a specific duty or obligation under the contract, constitutes a breach of that contract or makes unavailable, under the circumstances, a remedial power or right

· The doctrine of good faith merely directs a court towards interpreting contracts within the commercial context in which they are created, performed, and enforced, and does not create a separate duty of fairness and reasonableness

· sources of good faith:

· UCC  §§ 2-306, 1-203 (in supplement, have to look to 1-201(20) – honesty in fact and the observance of reasonable commercial standards of fair dealing), 1-304 (every contract or duty within the UCC imposes an obligation of good faith in its performance and enforcement)

· Restatement § 205

· Can’t sue under the UCC for bad faith, but can sue for breach which was caused by bad faith

Market Street Associates v. Frey

· a fiduciary is required to treat his principal as if the principal were he, and therefore he may not take advantage of the principal’s incapacity, ignorance, inexperience, or even naivete

7. Agreements Against Public Policy – ‘Illegal Bargains’

· if a statute or other gov’t regulation expressly prohibits the enforcement of an agreement, courts will not enforce it, notwithstanding the presence of all requirements for an otherwise enforceable agreement

· if such a policy, statute or regulation is silent with respect to agreements that violate them, courts will refuse to lend their aid to enforcing them if such enforcement is incongruous with the overriding interests of society manifested by these societal norms

· the uncertainty surrounding the standard of public policy emanates from the necessity of a court to determine the current community common sense and common consciences applied to matters of public morals, public health, safety and welfare

· a bargain may be illegal where parties enter into an agreement in clear violation of a criminal standard, yet the typical situation is one in which the agreement is not illegal; rather b/c it violates a standard of public policy, a court will refuse to enforce it

a. Public Policy in Legislation – Regulatory v. Nonregulatory

US Nursing Corp. v. Saint Joseph Medical Center

· when a statute makes an act illegal, contracts for the performance of the illegal acts are deemed void and unenforceable

· contracts based on legitimate subject matter that are performed in an unlawful manner are also unenforceable in certain circumstances

· Restatement § 181: if a party is prohibited from doing an act b/c of his failure to comply with a licensing, registration or similar requirement, a promise in consideration of his doing that act or of his promise to it do it is unenforceable on grounds of public policy if (a) the requirement has a regulatory purpose, and (b) the interest in the enforcement of the promise is clearly outweighed by the public policy behind the requirement.

· if the statute is primarily economic, then the court might enforce the contract despite the violation

· two prong test based on Restatement § 181 – see p. 589

· is it a regulatory interest or an economic interest

· is the interest in the enforcement of the promise clearly outweighed by the public policy behind the requirement

b. Contracts in Restraint of Trade

· ancillary restraint: attached to something (doesn’t stand alone)

· e.g. contract to sell a business

· the court will look at factors to determine whether they are going to enforce the restraint on trader competition

· situations include:

· selling a business and buyer demands that seller cannot compete with the business that they just sold

· employment arrangement – employee will not do certain things after they leave the employer

· partnership agreement – they won’t do certain things when they leave the partnership

· non-ancillary restraint: not attached to something (more easily struck down)
· nonancillary: restraint attached to something (nonenforceable)

· ancillary: refers to restraints dealing with - 

· sale of business

· employment relationship

· partnership

Fine Foods, Inc. v. Dahlin

· restraints against competitive employment conflict with the public policy favoring the right of individuals to freely engage in desirable commercial activity

· restrictive agreements will be enforced by the courts unless the agreement is found to be contrary to public policy, unnecessary for the protection of the employer, or unnecessarily restrictive of the rights of the employee, with due regard being given to the subject matter of the contract and the circumstances and conditions under which it is to be performed

· esjudem generis: where the contract document contains general language followed by the enumeration of specific items, the meaning of the general language is said to be limited to matters similar in kind or classification to the enumerated specific terms

Notes

· in a very broad sense, every contract concerning trade is a contract in restraint thereof since the parties to the contract take themselves out of the market to the extent of the undertakings

· ancillary restraints: those which follow a legitimate transaction and are enforceable

· nonancillary restraints: direct restraints which are unenforceable b/c they are not attached to an otherwise legitimate interest (typical interest is contract to fix prices or divide markets)

Boisen v. Petersen Flying Service

· there are three general requirements relating to partial restraints of trade:

1. is the restriction reasonable in the sense that it is not injurious to the public?

2. is the restriction reasonable in the sense that it is no greater than is reasonably necessary to protect the employer in some legitimate interest?

3. is the restriction reasonable in the sense that it is not unduly harsh and oppressive on the employee?

· Regarding a post-employment covenant not to compete, an employer has a legitimate business interest in protection against competition by improper and unfair methods, but an employer is not entitled to enforcement of a restrictive covenant which merely protects the employer from ordinary competition

· A restraint on the employee is illegal when its purpose is the prevention of competition, except when the methods of competition to be prevented are methods commonly regarded as improper and unfair

· Objective of a covenant not to compete is prevention of an employee’s competitive use of information or a relationship with a customer or client, which pertains peculiarily to the employer and has been acquired in the course of the employee’s employment with the employer

· legal principle in this case: Restatement § 188

(1) A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if:

a. The restraint is greater than is needed to protect the promisee’s legitimate interest, or

b. The promissee’s need is outweighed by the hardship to the promisor and the likely injury to the public (balancing test)

Notes

· “blue pencil rule”: suggests the possibility of eliminating objectionable features from a covenant not to compete by “blue penciling” the unreasonable portions

· effective only where parties had fortuitously drafted the clause so that a particular portion could be ‘penciled out’ and the remaining clause would be comprehensible as well as reasonable

· modern courts are willing to ‘sever’ the impermissible portion of the restrictive covenant
· the reference to the blue pencil rule means that if you can theoretically mark out the parts in the agreement that are unreasonable with regards to restraint to trade without throwing out the entire agreement
c. Marriage Contracts
Wilcox v. Trautz

· an express agreement b/w adult unmarried persons living together is unenforceable only to the extent that it explicitly and inseparably is founded on sexual relations (meretricious relationships)

· the theory of these cases is that while cohabitation without marriage does not give rise to the property and financial rights which normally attend the marital relation, neither does cohabitation disable the parties from making an agreement within the normal rules of contract law

· implicit in these principles is tacit acknowledgement that unmarried cohabitants may agree to hold real property jointly or in common, agree to create joint bank accounts and investments, and make testamentary dispositions

d. Wagering
Rahmani v. Resorts International Hotel

· VA affords π no contract remedies – if the last act necessary to the contract occurred in VA, the contract created would be deemed a gambling contract under VA law and therefore, since those are void in VA, the contract would be completely null with no legal force or binding effect

· Given that the contracts are a nullity under VA law, π cannot sue for rescission or restitution under VA law

Notes

· a forum state must give full faith and credit to a sister state judgment, regardless of the forum state’s public policy on the underlying claim, but the forum state may refuse to entertain a lawsuit on a sister state cause of action if its enforcement is contrary to the strong public policy of the forum state

Comment – malum in se v. malum prohibitum

when parties are equally in the wrong or “of equal fault”, it is not possible for a court to grant restitution to either party since a court will not assist either party when both are in pari delicto

e. Facilitating an Illegal Purpose
Carroll v. Beardon

· many courts refuse to aid either party to contracts where the transaction is illegal – where the sale is of property that may or may not be used for an illegal purpose, it is no defense that the seller knew the purpose of the buyer, without further evidence implicating the seller

· in the absence of active participation, the defense of illegality is ordinarily not available to the party who has breached the contract, where the fault and illegality are unilateral on her side of the transaction

· legal principle: mere knowledge of illegal activity is insufficient – there must be some active participation by the non-breaching party

· another factor might be that they profited from the illegal activity, or that they enabled the activity to occur

· having no interest in the illegal activity is like just having mere knowledge

· the time the court looks at the illegality is the time the contract is made

· if it is illegal when made, it doesn’t matter if the statute is changed to make the action legal afterwards – the court will look to the enforceability at the time of formation

f. Partial Illegality
· when a contract is only illegal in part, the lawful part may or may not be enforceable:

· if the illegality is of such a serious kind that a considerable degree of moral turpitude attaches to it, it is probable that the whole bargain will be tainted and not part of the contract will be enforced

· if the illegality is not of such a serious character and the contract is technically divisible, a lawful division thereof may be enforceable even though the other parts are tainted with illegality

· if any part of the consideration for an entire contract is illegal, generally no part of the Δ’s promises will be enforced even though all of his promises are lawful in themselves

· a contract that is illegal at the time that it is made does not become enforceable if, before a suit is brought, the law is changed in such a way to validate similar transactions
Chapter 6 – Conditions, Breach and Repudiation

1. Nature and Effect of Condition

Highland Inns Corp. v. American Landmark Corp.

· a performance or a return performance suffices as consideration for a return promise or performance

· condition: event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due

· denotes an event which qualifies as a duty under an already subsistent contract

· events which are part of the process of formation of a contract (offer, acceptance) are therefore excluded under the definition in this section

· if the event the condition calls for does not occur, performance thereafter is excused – the duty of the buyer and seller to perform thereafter is null and void 

· no promise based upon a condition can be enforced as such until the contingency upon which it depends has happened

· Restatement § 225(3):

· Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur

· there are three potential concepts at play in these kinds of situations:

· condition

· promise

· promissory condition

· determining which it concept is at play is a difficult analysis

Notes

· virtually any event may constitute a condition

· the event may be an act to be performed or forborne by one of the parties to the contract, an act to be performed or forborne by a third party, or some fact or event over which neither party has any control 

· essential differences b/w promises and conditions:

	Promise
	Condition

	1. always made by one party

2. creates a duty in the promisor

3. performance of promise discharges duty

4. failure to perform promise is a breach of contract
	1. parties must agree

2. postphones a duty in promisor

3. occurrence of condition activates duty

4. nonoccurrence of condition leaves duty dormant and duty is discharged


a. Promissory Condition 

· if one party promises to give notice by a certain time and fails to do so, he has breached his promise

· if that failure is not a material breach, the duty of the non-breaching (innocent) party is not discharged though that party has a claim for any loss occasioned by the immaterial breach

· if, however, the same event – giving notice – is also a condition to the other party’s duty to perform, the nonoccurrence of the condition has the effect of leaving the other party’s duty in a state of dormancy or quiescence 

· if the condition can never occur, the dormant duty will die in its sleep

· thus, the nonoccurrence of a condition can have a drastic effect on the rights and correlative duties of the parties, whereas a breach may have a much less significant effect

b. Interpretation – Promise or Condition

· any particular event can be a condition

· ultimate test for promissory condition or a promised condition is the interpretation of the manifestation of the intentions of the agreement

Howard v. Federal Crop Insurance Corp.

· Restatement § 261: Interpretation of Doubtful Words as Promise or Condition

· Where it is doubtful whether words create a promise or an express condition, they are interpreted as creating a promise; but the same words may sometimes mean that one party promises a performance and that the other party’s promise is conditional on that performance

Main Electric, Ltd. v. Printz Services Corp.

· the parties intention when drafting a contract governs the interpretation of that contract – a contract term can be interpreted as either a condition precedent or a promise to perform depending on the parties intent

· a condition precedent in a contract is not favored and will not be given effect unless established by clear and unequivocal language

· if there is any doubt as to the parties intention, we interpret a clause in a contract as a promise rather than a condition 

· conditions precedent create a risk of forfeiture, even when the party against whom the condition operates has no control over whether the condition is met

c. Precedent v. Subsequent Condition – Original Formula

Gray v. Gardner

· condition precedent – until it should happen, the promise did not take effect (on the occurrence of a certain contingent event, the promise was to be binding and not otherwise)

· if it is a condition precedent, the seller has the burden of proof

· if it is a condition subsequent, the buyer has the burden of proof

· point of this case is that you can’t look to the form to determine whether it is a condition precedent or subsequent (have to go beyond the placement of the condition in the contract to determine the manifestation of the parties and their intentions)

· a subsequent condition is an event that occurs that terminates an existing duty

Notes

· it is generally accepted that the burden of proof as to a condition subsequent placed on the Δ

d. Precedent v. Subsequent Condition – Restatement 2nd Analysis

Cambria Savings & Loan Association v. Estate of Gross

· Restatement § 224: condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due

· Restatement  § 230: Event the Terminates a Duty:

1. Except as stated in (2), if under the terms of the contract the occurrence of an event is to terminate an obligor’s duty to immediate performance or one to pay damages for breach, that duty is discharged if the event occurs

2. The obligor’s duty is not discharged if occurrence of the event

a. Is the result of a breach by the obligor of his duty of good faith and fair dealing, or

b. Could not have been prevented b/c of impracticability and continuance of the duty does not subject the obligor to a materially increased burden

3. The obligor’s duty is  not discharged if, before the event occurs, the obligor promises to perform the duty even if the event occurs and does not revoke his promise before the oblige materially changes his position in reliance on it

· Restatement § 230 (Event that Terminates a Duty):

1. the court will enforce a ETD when:

1. breach of obligor duty of good faith or fair dealing

2. if the event couldn’t have been prevented b/c of impracticability and does not subject obligor to a materially increased burden

3. if before the event happens, the obligor promises to perform the duty and does not revoke before the obligee materially relies on it
e. Condition of Personal Satisfaction

Electrol v. CJ Kern Contractors

· an express condition precludes an implied contract with reference to the same subject matter

· there cannot be an express and an implied contract for the same thing existing at the same time – it is only when parties do not expressly agree that the law interposes and raises a promise – no agreement can be implied when there is an express one existing

· Restatement § 228: Satisfaction of the Obligor as a Condition 

1. Usually calls for an objective standard when satisfaction is a condition

· The parties can always agree to whatever standard that they want

1. Language may state explicitly subjective or objective, or may use terms that are more implicit

2. If it is not clear, the Restatement will lead to the objective standard being used more often than not

Notes

· when a contract conditions one party’s performance on the ‘satisfaction’ of another, there are two standards which can be applied to determine satisfaction:

1. objective reasonable satisfaction standard

2. subjective personal satisfaction standard

· absent express contractual language indicating which standard to apply, the objective reasonable satisfaction standard is applied when the contract involves commercial quality, operative fitness, or mechanical utility which knowledgeable persons are capable of judging; the subjective standard is applied when the contract involves personal aesthetics, taste or fancy

· when the express language or nature of the contract do not make it clear that personal satisfaction is required, the law prefers the objective standard

· Restatement § 228 (comment a): if the agreement leaves no doubt that it is only honest satisfaction that is meant and no more, it will be so interpreted, and the condition does not occur if the obligor is honestly, even though unreasonably, dissatisfied 

· “honest satisfaction”: good faith standard (generally used in situations involving architects) – p. 646-647

· UCC § 2-305 recognizes that parties to a contract may have agreed to buy and sell a certain item(s) conditioned exclusively upon the price being determined by a particular expert (the duties could not be activated if that particular expert were not available)

· UCC § 2-326(1)(a) – condition of personal satisfaction which states that a  buyer of goods may return them even though they conform to the contract where the transaction was a ‘sale on approval’ (whether the parties intended to contract on a personal satisfaction basis is left to common law principles)

f. Express, Implied, and Constructive Condition Distinguished

· a condition is created by either of two methods:

1. the parties have  manifested an intention (by words or conduct) that the duty to render a promised performance shall be the subject to the occurrence of some fact or event other than a mere lapse of time

2. a court, in the interests of equity and justice, determines that a contractual duty should be subject to a condition even though the parties have manifested no such intention

· when a condition is created by the first method, the manifested intention of the parties, they are called express conditions (real conditions established by the agreement of the parties and the agreement may be manifested in words or by conduct – when these real conditions are created by the conduct, they may be called “implied in fact” conditions)

· “constructive condition” (aka. Implied in law condition) – constructed by the court in the pursuit of equity and justice

· if parties agree to the existence of a condition through the use of specific words, this is a case of an express condition
· if the manifestation of agreement is through actions rather than words, it may still be an express condition

1. conditions that are implied-in-fact are a subset of express conditions (implied by the acts of the parties that are bonified elements of the agreement)

· if parties don’t manifest agreement but the courts read (impose) such conditions into the agreement, those conditions are called constructive conditions (aka. Implied-in-law conditions)

· when parties exchange promises, they often don’t indicate which performance goes first so the court will have to make a determination as to which goes first

1. the court will often find that the performances must be simultaneous

· if one of the performances is something that can’t be done simultaneously (takes place over time – eg. payment for the painting of the house), it is presumed (absent agreement in the contract) that the one whose duty takes time (painting) will have to perform first (there is a constructive condition precedent that the payment occurs upon the painting)

· when both duties can be performed at once, they are considered to be constructive concurrent conditions

· if only part performance may be simultaneous (eg. agreements to pay 5 installments for land), the last performance (last installment) is the constructive concurrent condition while the first performances (first four installments) are constructive conditions precedent

g. Constructive Conditions

· parties may fail to manifest any intention with regard to:

1. the order in which their respective promises must be performed 

2. what effect the partial failure of one party to perform his promise(s) in the required order, or a delay in the performance, shall have upon the rights and duties of the other party

3. what effect the prospective inability or unwillingness of one party to perform his promise or promises, in whole or in part, shall have upon the rights and duties of the other party

· Kingston v. Preston: performance of one promise in a bilateral contract might be dependant upon the performance of the other promise, even though there were no words in the contract which could be said to justify that result – 3 kinds of covenants:

1. mutual and independent – where either party may recover damages from the other for the injury he may have received by a breach of the covenants in his favor and where it is no excuse for the Δ to allege a breach of the covenants on the part of the π

2. conditional and dependent – the performance of one depends on the prior performance of another, and therefore, till this prior condition is performed, the other party is not liable to an action on his covenant

3. mutual conditions to be performed at the same time – if one party was ready and offered to perform his part, and the other neglected or refused to perform his, he who was ready and offered has fulfilled his engagement, and may not maintain an action for the default of the other though it is not certain that either is obliged to do the first act

· Restatement § 231: Criterion for determining when performances are to be exchanged under an exchange of promises – performances are to be exchanged under an exchange of promises if each promise is at least part of the consideration for the other and the performance of each promise is to be exchanged at least in part for the performance of the other

Bell v. Elder

· where there is no express indication of the intended order for performances, the law implies a covenant and condition that the related obligations be performed concurrently

· the rule requiring tender serves to prevent a claimant from insisting upon a purposeless performance, or from avoiding his own obligations on pretext

Comment: Constructive Conditions – Concurrent and Precedent
· “concurrent constructive conditions’ – where the performance can be exchanged simultaneously, neither party is required to perform before the other

· if the contract had specified that one party must perform before the duty of the other is activated, the first performance would be constructive condition precedent

· absent such a manifestation of the parties intention, a typical contract for the sale of land or goods involves concurrent conditions – to place the other party in default, either party may offer to perform or tender performance

· Restatement § 234: Order of Performances:

1. Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary

2. Except to the extent stated in (1), where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless the language or the circumstances indicated the contrary

RG Pope Construction v. Guard Rail of Roanoke

· Court says that there is a material failure of performance on the part of Guard Rail but that there was an implied condition (constructive) that a site would be available for said installation

· Constructive conditions are also duties so there is, in effect, a promise to perform

· Court held that Guard Rail did not have to perform or pay for cover remedies and that they could seek expectation damages
Notes

· the ‘constructive condition of cooperation’ obligates each party to do what is necessary to enable the other to perform 

· even in the absence of an express duty to cooperate , the law implies an agreement b/w the parties of any contract to do and perform those things that according to reason and justice they should to in order to carry out the purpose for which the contract was made, and to refrain from doing anything which will destroy or injure the other party’s right to receive the fruits of the contract

2. Divisible (Severable) v. Entire Contracts

John v. United Advertising

· the primary objective is to ascertain the intent of the contracting parties, as such intent is manifested by not only the several terms and provisions of the contract itself, but also as such are viewed in the light of all the surrounding circumstances, including the conduct of the parties before any dispute has arisen

· the singleness or apportionability of the consideration is said to be an important factor to be considered

· whether a number of promises constitute one contract, or more than one, is to be determined by inquiring whether the parties assented to all the promises as a single whole, so that there would have been no bargain whatever, if any promise or set of promises were struck out

· have to look to the manifestation of the agreement as to whether it is divisible or not

· the Restatement terms the break down of a contract into divisible parts “part performances as agreed equivalents” – Restatement § 240 (if you can pair off corresponding performances as agreed equivalents, just b/c one of the pairs is breached, the innocent party cannot take the position that the entire contract was breached)

Notes

· Restatement § 183: When Agreement is Enforceable as to Agreed Equivalents – 

1. If the parties’ performance can be apportioned into corresponding pairs of part performance so that the parts of each pair are properly regarded as agreed equivalents and one pair is not offensive to public policy, that portion of the agreement is enforceable by a party who did not engage in serious misconduct

· Restatement § 240: Part Performances as Agreed Equivalents – 

1. If the performances to be exchanged under an exchange of promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded  as agreed equivalents, a party’s performance of his part of such a pair has the same effect on the other’s duties to render performance of the agreed equivalent  as it would have if only that pair of performances had been promised

· UCC § 2-612(3): whenever non-conformity or default with respect to one or more  installements substantially impairs the value of the whole contract, there is a breach of the whole – but the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments

3. UCC – Installment Contracts

Cherwell-Ralli v. Rytman Grain

· if there is a reasonable doubt about whether the buyer’s default is substantial, the seller may well be advised to temporize by suspending further performance until it can ascertain whether the buyer is able to offer adequate assurance of future payments

· if the buyer’s conduct is sufficiently egregious, such conduct will, in and of itself, constitute substantial impairment of the value of the whole contract and a present breach of the contract as a whole

· an aggrieved seller is expressly permitted, upon breach of the contract as a whole, to cancel the remainder of the contract with respect to the whole undelivered balance

· a party to a sales contract may not suspend performance of its own for which it has already received the agreed return

· UCC 2-612(1) – an ‘installment contract is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause ‘each delivery is a separate contract’ or its equivalent

1. Even though the contract says that each delivery is a separate contract, the UCC considers the deliveries to be separate installments to the same contract

2. Doesn’t allow the seller or buyer to pull out of a contract after the first delivery

3. Each installment is looked upon as a guaranteed pair of agreed equivalents

· Have to look to UCC § 2-612 to see whether you have the right to cease performance

· UCC § 2-612(3): whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a nonconforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments

· This is the UCC’s version of divisibility

· If the π cannot show that the entire value of the contract has been impaired, then the court would say that under the UCC, the contract is divisible and the π would have been in breach b/c he would have been responsible to keep shipping

4. Breach

a. Materiality of Breach

i. Restatement 1st 

Walker & Co. v. Harrison

· repudiation is one of the weapons available to an injured party in event the other contractor has committed a material breach

· 1st Restatement § 275: in determining the materiality of a failure fully to perform a promise the following circumstances are influential:

a. the extent to which the injured party will obtain the substantial benefit which he could have reasonably expected;

b. the extent to which the injured party may be adequately compensated in damages for lack of complete performance;

c. the extent to which the party failing to perform has already partly performed or made preparations for performance;

d. the greater or less hardship on the party failing to perform in terminating the contract;

e. the willful, negligent, or innocent behaviour of the party failing to perform;

f. the greater or less uncertainty that the party failing to perform will perform the remainder of the contract

· the legal issue in this case is whether or not the breach in this case was a material breach of the contract

· types of breach that arise:

· breach – material – aka. total  (terminates the non-breaching party’s duty to perform)

· breach – material – aka. Partial (suspends the non-breaching party’s duty to perform pending the cure of the breach of the offending party)

· breach – not material

· steps to take in these kinds of cases:

· Restatement § 241 – Circumstances Significant in Determining Whether a Failure is Material

· Restatement § 242 – Circumstances Significant in Determining When Remaining Duties are Discharged

ii. Restatement 2nd 

Associated Builders, Inc. v. Coggins

· accord: contract under which an oblige promises to accept a substituted performance in future satisfaction of the obligor’s duty

· settlement of a disputed claim is sufficient consideration for an accord and satisfaction

· satisfaction: execution or performance of the accord

· if the obligor breaches the accord, the oblige may enforce either the original duty or any duty pursuant to the accord (obligor’s breach must be material)

· material breach: nonperformance of a duty that is so material and important as to justify the injured party in regarding the whole transaction as at an end

· 2nd Restatement § 241: in determining whether a failure to render or offer performance is material, the following circumstances are significant:

a. the extent to which the injured party will be deprived of the benefit which he reasonably expected; 

b. the extent to which the injured party can be adequately compensated for the part of the benefit of which he will be deprived;

c. the extent to which the party failing to perform. . .will suffer forfeiture;

d. the likelihood that the party failing to perform. . .will cure his failure. . .;

e. the extent to which the behaviour of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing

· if a party in knowing possession of a right does something inconsistent with the right or that party’s intention to rely on it, the party is deemed to have waived that right (a party waives a contractual right arising from a breach b/c of a late payment when that party accepts tender of the late payment)

· once something has been determined to be material, there are two factors that we look to in determining whether performance is still required

· Restatement § 242 (b) and (c)
Comment: Comparing the two Restatements

· the important difference in the 2nd Restatement treatment of material breach is that it does not simply distinguish b/w material and immaterial breaches

· it treats a material breach as the nonoccurrence of a condition, and it makes a further distinction  b/w material breaches:

· there are material breaches that can be cured and those which cannot or can no longer be cured

· 2nd Restatement suggests that where there is a material breach, there is a constructive condition to the innocent party’s duty to perform that has not occurred – if, however, time remains for that condition to occur, the innocent party may not treat the failure of performance as a cancellation of the innocent party’s duties

· where the breach may be cured, the duty of the innocent party are merely suspended b/c the breaching party  may perform in time to cure the material breach

· 2nd Restatement section on delay is particularily important as a guide to the length of time that must expire before the injured party may treat the other party’s breach as one that cannot be cured, thereby allowing the innocent party to treat the breach as discharging his duties

· if performance is due and it is not done, we have a breach

· the non-breaching party has the right to sue for damages with any breach

· if the breach is a material, partial breach, the nonbreaching party has the right to at least suspend their performance

· if the breach is material and total, the non-breaching party has the right to terminate the contract (i.e. their performance is never due)

· Restatement § 241, § 242 are the pertinent sections

b. Substantial Performance and Material Breach

· if the failure to perform or delay in performing is so material that it will or may result in the other party not getting substantially what he bargained for, the latter is excused from his promised duty

· if the failure or delay is not of that character, the other party continues under a duty and he must recoup his loss b/c of the breach, through one of the procedural devices for that purpose

Jacob & Youngs v. Kent

· the courts never say that one who makes a  contract fills the measure of this duty by less than full performance – they do say, however, that an omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage and will not always be the breach of a condition to be followed by a forfeiture

· we must weigh the purpose to be served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of the forced adherence – then only can we tell whether literal fulfillment is to be implied by law as a condition

c. Substantial Performance and Express Conditions

Jackson v. Richard’s 5 & 10, Inc.

· Jacob & Youngs v. Kent: “doctrine” of substantial performance does not apply to express conditions (i.e. conditions agreed to by the parties as contrasted with those inserted by the court)

· Parties may include an express condition to the duty of either party and the nonoccurrence of that condition would result in the failure to activate the duty to which it is attached thereby ultimately discharging that duty, notwithstanding possible forfeiture to the oblige

· Restatement 2nd § 237: except as stated in § 240, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time

· The courts do not greatly favor express conditions precedent where the condition is itself no part of the subject matter of exchange by the parties and where giving effects to the condition will result in one of the parties enjoying benefits under the contract without giving the agreed equivalent in exchange therefore

· Restatement § 229: condition is excused (ignored)

· Standard used is that there must be a disproportionate forfeiture

d. The ‘Willful’ Preclusion

Vincenzi v. Cerro

· even a conscious and intentional departure from the contract specifications will not necessarily defeat recovery, but may be considered as one of the several factors involved in deciding whether there has been full performance

· the pertinent inquiry is not simply whether the breach was willful but whether the behaviour of the party in default comports with the standards of good faith and fair dealing

· even an adverse conclusion on this point is not decisive, but is to be weighed with other factors, such as the extent to which the owner will be deprived of a reasonably expected benefit and the extent to which the builder may suffer forfeiture, in deciding whether there has been substantial performance

· initial question in this case was whether the builder’s breach was material

· was it so material that it wasn’t curable?

· No – the builder cured it and was able to get the certificate of occupancy

· Was it willful?

· This standard is not used often today - § 241 (e) talks about it in the notion of good faith and fair dealing

· Goes to the materiality or potential materiality of the breach

· Simply one of the factors – won’t stand on its own (just b/c it is willful doesn’t mean that it is necessarily material)

Comment: The relationship among substantial performance, materiality of breach, and dependent and independent convenants

· Bruner v. Hines: “test for materiality” – where there is a breach of a dependent covenant, a condition precedent which goes to the whole consideration of the contract, the injured party has a right to rescind and recover damages for a total breach, but a breach of an independent covenant which does not go to the whole consideration of an contract, but which is subordinate and incidental to the main purpose, does not constitute a breach of the entire contract or warrant its rescission by the injured party, and his remedy for a breach is compensation for damages

· whether the covenant is dependent or independent depends on whether the innocent party has received substantially what he bargained for, which may be said to depend on whether there was a material breach

· quintessential inquiry is whether the breach was material

e. The ‘Perfect Tender’ Rule – Rejection, Revocation of Acceptance

· in the situation of a seller sending a buyer goods, the buyer has two options in accordance with UCC § 2-601: acceptance or rejection

· if the shipping of the goods fails to conform in any respect, the buyer has remedy

if the buyer accepts:
· UCC § 2-606 deals with what constitutes acceptance

· UCC § 2-608 deals with the conditions under which a buyer who has previously accepted, can revoke their acceptance

· Substantial impairment of value

· Reasonably did not discover non-conformity

· Reasonably did not believe that it could be cured

· Once you have accepted, you cannot revoke that acceptance unless it is something substantial and you had some reason to accept in the first place (no longer a perfect tender rule)

if the buyer rejects:

· UCC § 2-602 deals with rejection

· Has to be within a reasonable time after delivery

· Have to seasonably notify the seller

· UCC § 2-508 deals with the right to cure

· If the breach by the seller occurred before the time that the delivery was due (before performance), then the seller has the automatic right to cure (has until the time of performance to cure) – UCC § 2-508(1)

· If, however, the rejection comes after the time for performance, then there is not an automatic right in the seller to cure (seller must have reasonable grounds to believe that the original shipment would be acceptable in order to have opportunity to cure)

· There must also be reasonable notification from the seller to the buyer of cure (if they do that then they may have reasonable opportunity to cure) – UCC § 2-508(2)

If the buyer wants to seek remedies:

· UCC § 2-711 deals with buyer’s remedies in general as well as buyer’s security interest in rejected goods

Ramirez v. Autosport

· UCC § 2-106: goods conform to a contract when they are in accordance with the obligations under the contract

· UCC § 2-601: authorizes a buyer to reject goods if they or the tender of delivery fail in any respect to conform to the contract

· There is a balancing b/w the buyer’s right to reject nonconforming goods with a ‘second chance’ for the seller to conform the goods to the contract under certain limited circumstances 

· The UCC preserves the perfect tender rule to the extent of permitting a buyer to reject goods for any nonconformity – that rejection does not automatically terminate the contract though as a seller may still effect a cure and preclude any unfair rejection and cancellation by the buyer

· Fair market value: the price at which the property would change hands b/w a willing buyer and a willing seller where neither is under compulsion and both have reasonable knowledge of relevant facts

· ​the UCC says that the buyer has expectations of perfect tender

· step one: was there acceptance or rejection?

· the  buyer did not accept – they rejected the goods

· step two: was there a right to or an attempt to cure the problem?

· Not clear when the time for performance was 

· There was notification b/w the parties, so have to look to see whether there were reasonable grounds for the seller to believe that the van would have been accepted

· Under § 2-508(2), only get a reasonable time to cure the problem (not unlimited)

· Step three: what damages are the π entitled to?

· There is a right of restitution

· Cancelled the obligation under § 2-711 (not the sole remedy – still get restitution interests)

Comment: Breaches under the UCC – Rejection, Acceptance and Revocation of Acceptance

· if a buyer or seller of goods simply refuses to perform the contract, it has repudiated the contract and is subject to the aggrieved party’s cause of action for damages

· where, however, the seller has shipped the goods in an attempt to perform the contract and the goods are defective in any sense, the buyer has the right to reject the goods (UCC §2-601)

· the rejection stage comes where the goods or their tender are nonconforming

· contracts ought to be performed and simply b/c one installment is slightly defective, a buyer should not have the right to reject either that installment or cancel the entire contract

· the nonconformity must substantially impair the value of the installment or the nonconformity of one or more installments must impair the entire contract (UCC § 2-612)

· UCC § 2-508: allows a seller further time to cure if he has reason to believe that the nonconforming shipment would be acceptance with or without a money allowance

· UCC § 2-504: deals with nonconformance of tender

· There is also the good faith standard that must be upheld

· The rejection stage is completed once the buyer has accepted the goods

· Acceptance of goods occurs:

· Where the buyer signifies to the seller that the goods are conforming or that he will take them in spite of nonconformity

· The buyer’s failure to make an effective rejection which must occur within a reasonable time, or

· Any act of the buyer inconsistent with the seller’s ownership of the goods (UCC § 2-606)

· Once acceptance has occurred, the buyer must pay for the goods unless he has a right to revoke acceptance as provided in UCC § 2-608 – revocation of acceptance requires the buyer to show substantial impairment of the value of the goods – requires also either:

· The buyer accepted the goods on the reasonable assumption that the nonconformity would be cured and it has not occurred, or

· The buyer’s reasonable inspection of the goods did not disclose the nonconformity b/c it was difficult to discover or b/c of the seller’s assurances

5. Repudiation

· a repudiation is a manifestation by a party to a contract that he will not perform his contractual duty

· the manifestation can occur through words or conduct and typically amounts to a clear, material (total) breach of contract (Restatement 2nd § 250)

· a repudiation must be positive and unequivocal

· if the time for the obligor’s performance is due when he manifests his repudiation, it is a present breach of contract

· if, however, his performance is not yet due when he clearly indicates he will not perform his future duty, it is impossible to characterize such a manifestation as a present breach 
· doctrine of anticipatory repudiation (treats the repudiation as an immediate breach and allows an action for damages at that time though the Δ’s contractual duty will not arise until some point in the future)

· there are times when the parties know ahead of time that they are going to breach – both the common law and the restatement under these circumstances say that it doesn’t make sense to have the non-breaching party wait until the time of performance when they know that there will be no such performance ahead of time

· this concept is known as repudiation 

· Restatement § 250: there can be a repudiation by words and by conduct 
a. Anticipatory Repudiation

· repudiation is a manifestation of an intention not to perform 

· if it is anticipatory, it occurs before the performance is due (in anticipation of future breach)

Flatt & Sons v. Schupf

· the doctrine of anticipatory repudiation requires a clear manifestation of an intent not to perform the contract on the date of performance

· that intention must be a definite and unequivocal manifestation that he will not render the promised performance when the time fixed for it in the contract arrives (doubtful and indefinite statements that performance may or may not take place are not enough)

· language that under a fair reading amounts to a statement of intention not to perform except on conditions which go beyond the contract constitutes a repudiation (Restatement 2nd § 250, UCC § 2-610)

· a suggestion for modification of the contract does not amount to a repudiation

· Restatement 2nd § 256(1): the effect of a statement as constituting a repudiation under § 250 or the basis for a repudiation under § 251 is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final

· UCC § 2-611(1): until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation cancelled or materially changed his position or otherwise indicated that he considers the repudiation final

· After an anticipatory repudiation, the aggrieved party is entitled to choose to treat the contract as rescinded or terminated, to treat the anticipatory repudiation as a breach by bringing suit or otherwise changing its position, or to await the time for performance

· Where the aggrieved party has not otherwise undergone a material change in position, the aggrieved party must indicate to the other party it is electing to treat the contract as rescinded (either by bringing suit, notifying the repudiating party, or manifesting an election to treat the contract as rescinded) – prior to such indication, the repudiating party is free to retract its repudiation

· have to determine whether it was actually a repudiation

· have to look for a clear manifestation of intent not to follow through with performance (Restatement § 250)

· UCC § 2-611 deals with the UCC approach to the retraction of anticipatory repudiation

· This case deals with land and therefore it is not a UCC case

Notes

· UCC and Restatement tests:

· UCC § 2-610 only requires action which reasonably indicates a rejection of the continuing obligation

· Restatement 2nd § 250 only requires an expression to be sufficiently positive to be reasonably interpreted to mean that the party will not or cannot perform

· Where an obligor sells or leases goods or land necessary to perform a contract or makes a contract for their sale to another prior to the time for performance, such conduct will constitute a repudiation as will a loss of title to foreclosure

b. Retraction of Repudiation 

UCC § 2-611: Retraction of Anticipatory Repudiation

1. Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation canceled or materially changed his position or otherwise indicated that he considers the repudiation final.

2. Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of § 2-609.
3. Retraction reinstates the repudiating party’s rights under the contract with due excuse and allowance to the aggrieved party for any delay occasioned by the repudiation
c. Repudiation by Good Faith Mistake

Chamberlin v. Puckett Construction Co.

· a party’s offer to perform under a contract in accordance with that party’s erroneous interpretation of its contractual rights is not, in itself, an anticipatory repudiation

· in order to constitute an anticipatory breach, the party’s insistence on terms which are not contained in the contract must be accompanied by a ‘clear manifestation of intention not to perform’ unless the additional term is met

· a repudiation occurs regardless of whether the demand for performance of terms not contained in the contract was made willfully or by mistake – in either case, the other party has been deprived of the benefit of its bargain

· a party acts at his peril if ‘insisting on what he mistakenly believes to be his rights, he refuses to perform his duty (Restatement 2nd § 250)

· a demand for performance of a term not contained in the parties’ contract, accompanied by an unequivocal statement that the demanding party will not perform unless the additional term is met, constitutes an anticipatory breach of the contract excusing performance by the other party

d. Prospective Failure of Performance – Demanding Adequate Assurances

Scott v. Crown

· UCC § 4-2-609(1): A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party, the other may in writing demand adequate assurance of due performance and, until he receives such assurance, may if commercially reasonable suspend any performance for which he has not already received the agreed return.

· Reasonable grounds for insecurity about the performance of either party must exist in order for the other party to exercise further rights

· In some cases, an oral demand for assurances has sufficed – in these cases there appears to have been a pattern of interaction which demonstrated a clear understanding b/w the parties that suspension of the demanding party’s performance was the alternative, if its concerns were not adequately addressed by the other party

· UCC § 2-609: created to apply in circumstances where there is no breach and no repudiation, but where there is some concern that there might be a breach and the buyer/seller is looking for some form of assurance

· § 2-609(1) outlines the right to adequate assurance of performance

· § 2-609(2) deals with the reasonableness of grounds for insecurity

· parties can agree with one another as to what is an adequate assurance, but if the parties do not agree, it is a subjective standard and the burden of proving what a suitable assurance would be lies with the party bringing the claim

· both the buyer and the seller can demand adequate assurance

· this concept is also reflected in Restatement § 251

Notes

Time for adequate assurances:
· UCC § 2-609(4): a failure to provide adequate assurances within a reasonable time not exceeding thirty days after receipt of a justified demand for such assurances constitutes a repudiation of the contract

· Restatement 2nd § 251: virtually the same as the UCC, but requires the assurance within a reasonable time

Insolvency:

· UCC § 1-201(23), Restatement 2nd § 252(2): an obligor who cannot pay debts in the ordinary course of business or as the debts mature is said to be insolvent

· Since insolvency is not voluntary and affirmative, it is not a repudiation of the contract

· It may not even provide reasonable grounds for insecurity – an insolvent buyer of goods, however, provides the seller with reasonable grounds for insecurity concerning payment of the price upon delivery

· UCC § 2-702(1): permits the seller to refuse delivery except for cash 

· Where insolvency provides reasonable grounds to believe that the obligor will not be able to perform, the obligee has the unqualified power to suspend his own performance – if, however, the obligee wishes to be discharged from his duties, he must pursue the process of demanding adequate assurances

6. Excused Conditions – Prevention, Hindrance and Waiver
· Restatement 2nd § 225: the non-occurrence of a condition may be excused on a variety if grounds

· courts may excuse the non-occurrence of a condition (read the contract as if the condition did not exist)

· usually because of forfeitability, lack of good faith, conditions of cooperation, condition may be waived by the party who would benefit from the condition
Rohde v. Massachusetts Mutual Life Insurance Co.

· an application for life insurance is an offer to purchase a policy and the insurer must accept before a contract exists

· during the time the offer is outstanding and unaccepted, the applicant has the power to revoke the offer (such revocation would not only deny the insurer the right to accept and complete a sale, but also would be likely to cause the insurer to lose the expense of processing and investigating an application)

· insurers discourage or prevent the revocation of offers by use of conditional receipts or ‘binders’ that give the insurer the option of ultimately accepting or rejecting the offer while making the offer irrevocable by conditionally accepting it – the most prevalent form of binder seeks to make the applicant’s offer irrevocable without giving the applicant interim insurance in exchange

· the Δ’s good faith determination that the applicant meet the Δ’s standards of insurability was a condition precedent to Δ’s liability under the contract represented by the conditional receipt

· the nonoccurrence or nonperformance of a condition is excused where that failure of the condition is caused by the party against whom the condition operates to impose a duty

· there were promises made in this situation (promise and performance on the part of the insure)

· the insurance company promised to issue the policy subject to certain questions being met

· insurance company lost the case b/c of a lack of good faith – court excused the conditions

Standard Supply Co. v. Reliance Insurance Co.

· knowledge of facts which the insurer has or should have had constitutes notice of whatever an inquiry would have disclosed and is binding on the insurer.  
· the standard of waiver is that if you do something inconsistent with the condition, you are deemed to have waived that condition

· the concept of waiver is found in Restatement § 84 (promise to perform a duty in spite of non-occurrence of a condition)

· requirements with respect to waiver:

· must be a material part of the agreed exchange

· uncertainty of the occurrence of the condition was an element of risk assumed by promisor

· much more stringent test than the one set forward in the case

· Spoon thinks that the element of vacancy was material

· Have to determine whether there is materiality b/c it would result in modification of a contract without consideration

· If there was consideration for the change in the contract, then you don’t have to worry about § 84 (one of the parties has agreed to change the contract to their detriment so you don’t have to look for materiality etc. . .)

Rose v. Mitsubishi International

· Restatement § 297: a promisor whose duty is dependent on performance by the other party of a condition or return promise that is not a material part of the agreed exchange can make that duty independent of such performance, in advance of the time fixed for it, by a manifestation of willingness that the duty shall be thus independent.  Such a waiver, unless it is a binding promise within the rules for the formation of contracts, can be retracted at any time before the other party has materially changed his position in reliance thereon, but not afterwards

· if you find that the condition waived was a material part of the contract, you have to find whether there was consideration:

· if there is consideration, then it is not a waiver but is merely a modification of a contract

· if there is no consideration, then it is a waiver of a condition

· you can retract a waiver:

· have to give notice 

· has to be sufficient time for the condition to occur

Notes

· Restatement 2nd § 84(1):

1. Except as stated in subsection 2, a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur, unless:

a. Occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promisee was under no duty that it occur; or

b. Uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor.

· The efficacy of a waiver of a contractual right is generally not thought to require special tokens of reliability, such as a writing, consideration, reliance, judicial screening, or a heightened standard of proof

· A waiver of contractual rights can be implied as well as express – implied from words or actions inconsistent with the assertation of those rights

· A waiver is the intentional relinquishment of a right

· Restatment 2nd § 84(2):

2. If such a promise is made before the time for occurrence of the condition has expired and the condition is within the control of the promisee or a beneficiary, the promisor can make his duty again subject to the condition by notifying the promisee or beneficiary of his intention to do so if:

a. The notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and

b. Reinstatement of the requirement of the condition is not unjust b/c of a material change of position by the promisee or beneficiary; and

c. The promise is not binding apart from the rule stated in subsection (1).

· where an obligee accepts performances that do not adhere to the terms of the contract, the breach may be waived

· to preserve conditions previously waived, many contracts contain ‘nonwaiver’ or ‘antiwaiver’ clauses designed to automatically reinstate conditions to future performances even though there have been one or more waivers of such conditions in the earlier performance of the contract

· a nonwaiver clause, however, does not preclude the excuse of conditions by manifestations of intention to forego the benefit of one or more conditions

· a party may be estopped to assert a nonwaiver clause

· if the intention to forego the benefit of the condition is pervasive over a long period, even a nonwaiver clause may be waived

Chapter 7 – Risk Allocation: Impossibility, Impracticability, Frustration of Purpose

Taylor v. Caldwell

· where there is a positive contract to do a thing, not in itself unlawful, the contractor must perform it or pay damages for not doing it, although in consequence of unforeseen accidents, the performance of his contract has become unexpectedly burdensome or even impossible

· Restatement § 261: Discharge by Supervening Impracticability

· UCC § 2-615 : Excuse by Failure of Presupposed Conditions

Comment:

· modern authorities have abandoned any absolute definition of impossibility and, following the example of the UCC, have adopted impracticability or commercial impracticability as synonymous with impossibility in the application of the doctrine of impossibility of performance

UCC approach:

· first major change was that genuine impossibility is no longer required – under UCC § 2-615, the standard is now one of impracticability rather than literal impossibility

· second major change is the direct approach to excusable nonperformance as contrasted with the fiction of implying conditions – under UCC § 2-615(a), failure to perform is not a breach when performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made

· the term impracticable still creates enormous problems in its application to numerous situations (the language still incorporates the requirement of a contingency that must occur during the performance stage of the contract)

· finally, there must be a determination of the basic assumption on which the contract was made

incapacity in personal service contracts:

· categories of impossibility that were recognized early, beyond the destruction and deterioration of the subject matter, included personal service contracts that required service by a particular person who died, became incapacitated, or would become incapacitated if he or she proceeded to perform the contractual duty

· even reasonable apprehension that incapacity of the promisor or third persons or serious injury will result excuses performance

prevention by operation of law:

· when the performance of a contract that is perfectly lawful at the time of formation is prevented by a subsequent change in the law or by the manner of the administration of the law, the contract is not illegal

· since the parties are presumed to have made their contract with reference to the state of the law and its administration at the time of formation, the traditional cases took the view that the contract was subject to the implied condition that the law shall continue to permit performance (thus, if the law, or some agency operating under authority of law, later prevents performance, the promisor is excused

delay in performance:

· if the performance of the contract is delayed by operation of law for such a long period that the promisor’s performance is something quite different from that which was contemplated when the contract was made, the promisor is excused even though the promise is completely performable in every respect except as to time

fault of the promisor – reasonable risk:

· if the law intervenes to prevent performance b/c of the fault of the promisor, the promisor is not excused from liability

· if the risk is one that, under the circumstances, it is reasonable to assume the promisor would have been expected to assume, the promisor is not excused

Commercial Impracticability

Transatlantic Financing Corp. v. United States

· a thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost

· the community’s interest in having contracts enforced according to their terms is outweighed by the commercial senselessness of requiring performance

· three requirements which must all be in place in order for a claim of impossibility to succeed:

· a contingency (something unexpected) must have occurred

· the risk of the unexpected occurrence must not have been allocated either by agreement or by custom (may be expressed in or implied from the agreement – proof may also be found in the surrounding circumstances, including custom and trade usage)

· occurrence of the contingency must have rendered performance commercially impracticable

· when performance of a contract is deemed impossible, it is a nullity

· if the performance rendered has value, recovery in quantum meruit for the entire performance is proper (when impracticability without fault occurs, the law seeks an equitable solution and quantum meruit is one of its potent devices to achieve this end)

· major question is who should bear the responsibility and the risk for breach of contract or lack of performance due to impracticability

· purpose of this doctrine is to determine whether a person who has not performed may be held not to be responsible or liable for that breach

· UCC § 2-615, Restatement § 261

· Idea of identification of goods – there are different rules when there is a situation under the UCC where goods are identified – UCC § 2-613

Risk of Casualty to Identified Goods

Windows, Inc. v. Jordan Systems Corp.

· UCC § 2-503(3) – destination contract: arises where the seller is required to deliver at a particular destination

· UCC § 2-504 – shipment contract: arises where the seller is requires to send the goods to the buyer and the contract does not require him to deliver them at a particular destination

· The seller must put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case

· There is a strong presumption under the UCC favoring shipment contracts (unless the parties expressly specify that the contract requires the seller to deliver to a particular destination, the contract is generally construed as one for shipment)

· UCC § 2-509(1)(a): where the contract does not require the seller to deliver the goods at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier

· UCC § 2-613 – contemplates when goods are specifically earmarked for a particular buyer rather than goods that will be sold to anyone

· The seller is excused from performance of the contract if the goods are specifically earmarked – off the hook

· If there is no fault, there is no reason to look to UCC § 2-613

· There could be an argument of fault with regards to the selection of a carrier

· Don’t have to worry about the information pertaining to shipment/destination contracts

Notes

· UCC § 2-615(b), the seller must allocate his production and delivery in a commercially reasonable fashion among his customers, but he may include his regular customers in this allocation process though such regular customers are not then under contract

· The supplier may also include his own requirements for further manufacture

· UCC § 2-614 provides for a commercially reasonable substitute where the agreed berthing, loading or unloading facilities fail, or an agreed type of carrier becomes unavailable

· UCC § 2-614(2) deals with the failure of the agreed means or manner of payment b/c of domestic or foreign gov’t regulation which allows the seller to withhold shipment or stop delivery unless the buyer provides a commercially substantive equivalent

Long Term Supply Contracts

Missouri Public Service Co. v. Peabody Coal Co.

· UCC § 2-615: Excuse by Failure of Presupposed Conditions:

· Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a) delay in delivery or nondelivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under contract for sale if performance as agreed as been made impracticable by the occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid

· UCC § 2-615 (comment 4): increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the performance.  Neither is a rise or a collapse in the market in itself a justification, for that is exactly the type of business risk which business contracts made at fixed prices are intended to cover.

· Ingredients necessary to establish the claim of commercial impracticability:

· The occurrence of a contingency

· The nonoccurrence of which was a basic assumption upon which the contract was made

· By which occurrence further performance has become commercially impracticable

· The term impracticable does not mean impossible and each situation should be viewed in the context of reasonable commercial relationships

· The burden of proving each element of impracticability is on the party claiming the excuse
Distinguishing Mutual Mistake – Equitable Adjustment

Aluminum Co. of America v. Essex Group Inc.

· the doctrines of impracticability and of frustration of purpose resemble the doctrine of mistake in that all three discharge an obligor from his duty to perform a contract where a failure of a basic assumption of the parties produces a grave failure of the equivalence of value of the exchange to the parties – all three are qualified by the same notions of risk assumption and allocation

· doctrine of mistake of fact requires that the mistake relate to a basic assumption on which the contract was made

· doctrine of impracticability requires that the non-occurrence of the ‘event’ or the non-existence of the ‘fact’ causing the impracticability be a basic assumption on which the contract is made

· doctrine of frustration of purpose similarily rests on the same ‘non-occurrence’ or ‘non-existence’ basic assumption equation

differences:

· mutual mistake requires only that a party show a material effect on the agreed exchange, while impracticability requires a supervening risk that goes well beyond materiality and, even then, will constitute an excuse only if it was unforeseeable and not a risk that should have been assumed by the party seeking to be excused

UCC § 2-615 (Comment 6): 

· in situations in which neither sense nor justice is served by either answer when the issue is posed in flat terms of ‘excuse’ or ‘no excuse’, adjustment under the various provisions of this article is necessary, especially the section on good faith, on insecurity and assurance, and on the reading of all provisions in light of their purposes and the general policy of this Act to use equitable principles in furtherance of commercial standards and good faith

Force Majeure Clauses

· if certain things happen, then the parties will not have to perform

· normally, they are major events

· if you are dealing with a UCC contract, you don’t need a force majeure clause as the UCC provides for a similar provision in § 2-615

NIPSCO v. Carbon County Coal

· a force majeur clause is not intended to buffer a party against the normal risks of a contract

· the whole purpose of a fixed-price contract is to allocate risk in this way – a force majeure clause interpreted to excuse the buyer from consequences of the risk he expressly assumed would nullify a central term of the contract

· the proper question in an impossibility case is not whether the promisor could not have performed his undertaking but whether his nonperformance should be excused b/c the parties, if they had thought about the matter, would have wanted to assign the risk of the contingency that made performance impossible or uneconomical to the promisor or promisee (if to the latter, the promisor is excused)

· UCC § 2-615: delay in delivery by a seller is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made

· Performance on schedule need not be impossible, only infeasible – provided that the event which made it infeasible was not a risk that the promisor had assumed

· The only type of promisor referred to is a seller; there is not suggestion that a buyer’s performance might be excused by reason of impracticability

· A fixed-price contract is an explicit assignment of the risk of market price increases to the seller and the risk of market price decreases to the buyer, and the assignment of the latter risk to the buyer is even clearer where the contract places a floor under price but allows for escalation

Notes

Force Majeure:

· contracts (particularily long-term contracts) often contain excusable delay or force majeure clauses, which seek to excuse a party for various events beyond his control

· such clauses were very popular when courts would deny relief except for literal impossibility of performance

· they continue to be found in many contracts notwithstanding the availability of UCC § 2-615 and Restatement § 261

· interpretation rule of ejusdem generic may move a court to exclude a particular type of supervening event as an excuse b/c it is unlike events listed in the force majeure clause

· a saving phrase in such a clause, such as ‘without limitation’ or ‘including but not limited to’ may prove beneficial

gross inequity:

· other clauses, often called gross inequity clauses (GIC), may appear in long-term contracts

· GIC clauses have not proven highly effective, typically b/c they merely urge good faith and cooperative efforts to meet unforeseen challenges clothed in language that only appears more compelling

· They may be extensions of force majeure clauses in some contracts

· The parties may unambiguously allocate unexpected risks

Frustration of Purpose

Restatement § 265:

· same basic concept of impracticability

· same test except that it refers to the party’s reason/purpose for entering into the contract as being substantially limited

Chase Precast Corp v. John J. Paonessa Co.

· doctrine of impossibility: where from the nature of the contract it appears that the parties must from the beginning have contemplated the continued existence of some particular specified thing as the foundation of what was to be done, then, in the absence of any warranty that the thing shall exist, the parties shall be excused when performance becomes impossible from the accidental perishing of the thing without the fault of either party

· doctrine of frustration of purpose:  when an event neither anticipated nor caused by either party, the risk of which was not allocated by the contract, destroys the object or purpose of the contract, thus destroying the value of the performance, the parties are excused from further performance

· both doctrines concern the effect of supervening circumstances upon the rights and duties of the parties – the difference lies in the effect of the supervening effect

· under frustration, performance remains possible but the expected value of the performance to the party seeking to be excused has been destroyed by the fortuitous event

· Restatement § 265 (frustration of purpose): where, after a contract is made, a party’s principle purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary

Mel Frank Tool & Supply Co. v. Di-Chem Co.

· Restatement § 309: contract liability is strict liability – the obligor is therefore liable in damages for breach of contract even if he is without fault and even if circumstances have made the contract more burdensome or less desirable than he had anticipated

· The obligor who does not wish to undertake so extensive an obligation may contract for a lesser one by using one of a variety of common clauses and he may reserve the right to cancel a contract

· The extent of his obligation then depends on the application of the rules of interpretation

· Restatement § 301: an extraordinary circumstance may make performance so vitally different from what was reasonably to be expected as to alter the essential nature of that performance – the court must determine whether justice requires a departure from the general rule that the obligor bear the risk that the contract may become more burdensome or less desirable

· Three Restatement grounds for the discharge of the obligor’s contractual duty:

· Obligor may claim that some circumstance has made his own performance impracticable

· Obligor may claim that some circumstance has so destroyed the value to him of the other party’s performance as to frustrate his own purpose in making the contract

· Obligor may claim that the will not receive the agreed exchange, on the ground of either impracticability or frustration

· The rationale behind the doctrines of impracticability and frustration is whether the nonoccurrence of the circumstances was a basic assumption on which the contract was made

· The parties need not have been conscious of alternatives for them to have had a basic assumption

· Restatement § 311: the obligor is relieved of his duty b/c the contract, having been made on a different ‘basic assumption’ is regarded as not covering the case that has arisen – it is an omitted case, falling within a gap in the contract

· Ordinarily, the just way to deal with the omitted case is to hold that the obligor’s duty is discharged, in the case of changed circumstances, or has never arisen, in the case of existing circumstances, and to shift the risk to the obligee

· Restament § 265: where, after a contract is made, a party’s principle purpose is substantially frustrated without his fault by the occurrence of an event the nonoccurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary

· The obligor’s contractual obligation is discharged only if three conditions are met:

· The purpose that is frustrated must have been a principle purpose of that party in making the contract

· The frustration must be substantial

· The non-occurrence of the frustrating event must have been a basic assumption on which the contract was made

Notes

Restatement 2nd and Elements of Frustration:

· § 261 (impracticability) and § 265 (frustration) are nearly identical except for the first four elements

· the first element in § 261 requires that the performance must have become impracticable, while in § 265, the principle purpose of the contract must be substantially frustrated

· the doctrines of impracticability and frustration should be applied sparingly

· existing frustration/impracticability are analyzed in the same manner as supervening frustration/impracticability

· where the principle or dominant purpose of the contract has been served while another purpose is frustrated, the court will not activate the doctrine to excuse a duty

Effects of Impracticability and Frustration – Restitution and Reliance:

· where impracticability or frustration occurred b/c of an event after formation, the existing duty of the excused party is discharged (§ 261)

· where, however, the performance of a party was impracticable or frustrated at the time of formation, there was never any duty to render that performance (§ 266)

· where a party does not perform, his failure is excused thorugh impracticability or frustration, the constructive condition, again, has not occurred, but the party failing to perform is excused from performing that condition

· if, however, the excused party brings an action against the other party, the latter may defend on the basis of failure of a constructive condition since he did not receive the excused performance

· this defense is effective only if the legally excused performance would have been an uncured material breach had the performance had not been excused

· if the excused performance would not have amounted to an uncured material breach, the other party is not discharged

Chapter 8 – Remedies

The Three Interests

· there are three main interests involved in contract remedies

· restitution interest

· e.g. the π has in reliance on the promise of the Δ conferred some value on the Δ

· object is the prevention of gain by the defaulting promisor at the expense of the promisee (prevention of unjust enrichment)

· reliance interest

· e.g. π has in reliance on the promise of the Δ changed his position 

· court awards damages to the π for the purpose of undoing the harm which his reliance on the Δ’s promise has caused him

· object is to put him in as good a position as he was in before the promise was made

· expectation interest

· e.g. without insisting on reliance by the promisee or enrichment of the promisor, we may seek to give the promisee the value of the expectancy which the promise created

· object is to put the π in as good a position as he would have occupied had the Δ performed his promise

Purpose – Economic Theory

Allapattah Services v. Exxon Corp.

· underlying purpose of damages in actions premised on a breach of contract is to place the non-breaching party in the same position it would have occupied if the contract had not been breached

· courts have uniformly rejected requests for punitive damages for mere breach of contract , regardless of the breaching party’s conduct or motives

· punitive damages are not generally available for a breach of contract claim unless the Δ’s conduct in breaching the contract also violated a noncontractual legal duty (tort)

· duties involved in tort actions are raised by law and social policy and owed to an entire class of persons while contractual duties are created by the contract terms and are owed to the parties thereto

· a contracting party has the option to breach a contract and pay damages if it is more efficient to do so (willful breaches have not been distinguished from other breaches)

· in the normal commercial situation, damages for breach of contract are limited to the pecuniary loss sustained, since the damage is usually financial, susceptible of accurate estimation, and the wrong suffered by the plaintiff is the same, regardless of the Δ’s motive

· UCC § 1-106 (Remedies for Breach of Contract):  aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had except as specifically provided in this Act or by other rule of law

· UCC § 1-203: imposes a duty of good faith and fair dealing on all contracts governed thereunder

· The UCC itself does not allow punishment for bad faith conduct that breaches the covenant of good faith, thereby breaching the underlying contract

· Punitive damages are not allowed under the UCC unless π otherwise demonstrates that they would be allowed by other rule of law (§ 1-106)

· Purpose of the independent tort exception to rule barring punitive damages in contract cases: to separate mere wilfull breaches of contract (which require no more than an unwilling breach to make the π whole) and other wanton or malicious acts that cause a distinct injury and merit the deterrent of punitive damages

· efficient breach: when it makes more sense for one of the parties economically to break the contract and pay the remedies rather than going through with the contract

· makes more sense from an economic standpoint

· e.g. situation in which a second potential buyer exists which might pay more for the contract than the first buyer (cost benefit analysis)

· our system does permit intentional breach

· the fact that it is intentional or unintentional is irrelevant as to whether there is a breach (all that matters is whether there is performance – state of mind is a non-issue)

· if there is a tort issue, then there are other damages that might be available that aren’t available in contract law

Notes

· breaches of contract that are in fact efficient and wealth enhancing should be encouraged (such efficient breaches occur when the breaching party will still profit after compensating the other party for its expectation interest)

· economic theory supports the protection of the expectation interest through substitutional relief in the form of  $ damages

· economic theory of the social institution of contract explains the allocation of the resources of society through voluntary agreements facilitating future exchanges

· the protection of the expectation  through a substitutional money damages remedy induces efficient breach

· limitations of expectation theory:

· does not consider transaction consts

· does not consider non-economic perspectives

The Expectation Interest & Its Limitations

The Forseeability Limitation

Hadley v. Baxendale

· where 2 parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may be fairly and reasonably be considered either arising naturally or such as may reasonably be supposed to have been the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it

· if the special circumstances under which the contract was actually made were communicated by the π’s to the Δ’s , and thus known to both parties, the damages resulting from the breach of such a contract, which they would reasonably contemplate, would be the amount of injury which would ordinarily follow from a breach of contract  under these special circumstances  so known and communicated

· if these special circumstances were wholly unknown to the party breaking the contract, he, at the most, could only be supposed to have had in his contemplation the amount of injury which would arise generally, and in the great multitude of cases not affected by any special circumstances, from such a breach of contract

· old view: if there were damages incurred as a result of the breach, those damages were the responsibility of the breaching party (there were no limitations on the amount of possible damages)

· the court felt that the rule had the potential of being a great injustice in allowing damages that far exceeded what was fair – this was not an equitable way to impose damages b/c one party bears the entire risk

· the court imposed a forseeability limitation on expectation damages

· first element: damages must have flown naturally from the breach (general damages)

· that way the party’s would be able to anticipate the damages which would come from certain breaches

· second element: things that don’t flow naturally from the breach will still be recoverable if the breaching party knew or had reason to know that these damages would result from their breach (special damages)

· both elements are components of expectation damages – attempt to draw a line on the limitation on what we call expectation damages and what are recoverable

· this rule has been incorporated into the Restatement 2nd § 351:

(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

(2) Loss may be foreseeable as a probable result of a breach b/c it follows from the breach:

a. In the ordinary course of events, or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

Notes

· in cases of breach of contract, the aggrieved party is entitled to recover such part of the loss actually resulting as was at the time of the contract reasonably foreseeable as liable to result from the breach

· what was at that time reasonably so foreseeable depends on the knowledge then possessed by the parties, or at all events, by the party who later commits the breach

· knowledge possessed is of two kinds:

· imputed knowledge:

· everyone, as a reasonable person, is taken to know the ordinary course of things and consequently what loss is liable to result from a breach in that ordinary course

· actual knowledge:

· there may have to be added in a particular case knowledge which he actually possesses of special circumstances outside the ordinary course of things of such a kind that a breach in these special circumstances would be liable to cause more loss

· it is not necessary that the breaching party have asked himself what loss is liable to result from the breach, nor is it necessary to prove that upon a given state of knowledge the Δ could (as a reasonable man) foresee that a breach must necessarily result in that loss (it is enough if he could foresee it was likely to result)

· Restatement § 351:

1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

2. Loss may be foreseeable as a probable result of a breach b/c it flows from the breach

a. In the ordinary course of events, or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach has reason to know

3. A court may limit damages for foreseeable loss by excluding the recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

· Hadley v. Baxendale constitutes a limitation on the recovery of πs since the holding is that liability will not attach for damages which were not within the contemplation of the parties at the time the contract was made

· Whether a particular element of loss was reasonable foreseeable is a question of fact

· General damages:

· Always recoverable since they represent the value of the performance of the very performance that was promised

· Arise naturally from the breach and are implied or presumed by law

· Lost profits are recoverable as general damages where they flow directly and immediately from the breach of contract

· Special damages:

· Have to have been in the contemplation of the parties at the time of contract formation to be recoverable

· Do not arise naturally and are not implied or presumed by law

· UCC § 2-715(2)(a): consequential damages are any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know

· May refer to general or particular (special) damages

· May include lost profits

Spang Industries (Fort Pitt) v. Aetna Casualty & Surety

· if the damages suffered do not usually flow from the breach, then it must be established that the special circumstances giving rise to them should reasonably have been anticipated at the time the contract was made

· a party is liable for all the direct damages which both parties to the contract would have contemplated as following from its breach, if at the time they entered into it they had bestowed proper attention upon the subject and had been fully informed of the facts (fiction of law)

Notes

· causation:  there must be a degree of uniformity of sequence b/w them that if we can prevent the recurrence of the first we may prevent the recurrence of the second and that if the first again occurs it is likely to be followed by the second

· only test is forseeability

· determination of damages necessarily contemplates a finding that the breach was the cause of the damages claimed

· only foreseeable damages are recoverable in a breach of contract action

· tacit agreement test:  in addition to mere forseeability, some manifestation of assent by the defaulting promisor had to be discovered to allocate the risk of special circumstances to him

· there has been universal rejection of this test

· modern relief is based on Restatement § 351(3)

Consequential Damages – Hadley v. Baxendale and the UCC

Cricket Alley Corp. v. Data Terminal Systems

· UCC § 2-714:

1. Where the buyer has accepted goods and given notification (§ 2-607(3)) he may recover as damages for any nonconformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable

2. The measure of damages for breach of warranty is the difference at the time and place of acceptance b/w the value of the goods accepted and the value they would have had if they had been warranted, unless special circumstances show proximate damages of a different amount

3. In a proper case any incidental and consequential damages under the next section may also be recoverable

· UCC § 2-715:

1. Incidental damages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation, and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

2. Consequential damages resulting from the seller’s breach include:

a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

b. Injury to person or property proximately resulting from any breach of warranty

· in the absence of excuse under the section on merchant’s excuse by failure of presupposed conditions, the seller is liable for consequential damages in all cases where he had reason to know of the buyer’s general or particular requirements at the time of contracting

· it is not necessary that there be a conscious acceptance of an insurer’s liability on the seller’s part, nor is his obligation for consequential damages limited to cases in which he fails to use due effort in good faith

· under the UCC consequential damages need not be proven with any particular degree of certainty 

· compensatory damages are often at best approximate – they have to be proved with whatever definiteness and accuracy the facts permit, but no more

· UCC § 2-715 deals with buyer’s incidental and consequential damages

· Modified slightly from the Restatement in that damages will be limited if the non-breaching party could have covered the loss 
· Key issue: was it general or particular?
· If it is a general damage, then you don’t have to go any further to show particular knowledge

Notes

· Restatement § 351(2)(b) considers losses to be foreseeable if they result from special circumstances beyond the ordinary course of events that the party in breach had reason to know

· UCC § 2-715(2)(a) is the UCC formulation of the Hadley v. Baxendale principle

The Certainty Limitation

Drews v. Ledwith-Wolfe Associates

· the proper measure of compensation is the loss actually suffered by the contractee as the result of the breach

· profits: net pecuniary gain from a transaction (gross pecuniary gains diminished by the cost of obtaining them)

· standards governing lost profit awards:

· profits must have been prevented or lost as a natural consequence of the breach of contract

· forseeability: a breaching party is liable for those damages, including lost profits, which may reasonably be supposed to have been within the contemplation of the parties at the time the contract was made as a probable result of the breach of it

· lost profit determinations must be established with reasonable certainty (recovery cannot be had for profits that are conjectural or speculative)

· means of proving prospective profits:

· yardstick method – comparison of profit performance of similar businesses

· comparison with profit history of π’s successor

· comparison with similar businesses owned by π 

· use of economic and financial data and expert testimony

· the crucial requirement in lost profits determinations is that they be established with reasonable certainty, for recovery cannot be had for profits that are conjectural or speculative

· Discussion of new business rule.

· Court found the old new business rule—foreclosure from lost profits, is too harsh.

· Prove lost profits:

· Expert testimony

· Profits similar businesses in the area have made

· Profit comparison if the ( had previous business

· In the UCC also suggests the new business rule would not preclude you from damages just b/c you are a new business.

The Emotional Distress Limitation

Deli v. Univ. of Minn.

· in the absence of specific statutory provisions, extra-contractual damages (e.g. emotional distress) are not recoverable for breach of contract except in exceptional cases where the breach is accompanied by an independent tort

· the accompanying independent tort must be willful and support the extra-contractual damages in its own right

· a malicious motive in breaching a contract will not convert a contract action into a tort action

· Under contract law, there is not emotional distress damages; these are available only under tort law.

· Punitive damages might be available if it could be shown that the Univ meant to humiliate her.

· There are a few general exceptions to emotional distress R2d § 353:

· Physical manifestation

· Foreseeability—if the K was such that emotional harm was clearly a likely result.

· Courts have limited where they will apply such an exception.

Notes

· courts have been particularily reluctant to allow recovery for emotional distress, mental suffering, etc. . . in contract actions - two exceptions:

· where (a) the nature of the contract or (b) the nature of the breach is such that serious emotional disturbance is clearly foreseeable  (Restatement § 353)

The Mitigation Limitation – Avoidable Consequences

Soules v. Independent School District # 518

· in employment contract cases, an employer is entitled to a reduction in the amount of the recoverable wage loss of a wrongfully-discharged employee if the evidence establishes that the employee made no reasonable effort to seek or accept similar employment

· it is technically inaccurate to say that a wrongfully discharged employee has an affirmative legal duty to mitigate damages b/c both the employee’s right of action and the remedy for the breach of contract remains the same whether he attempts to mitigate his losses or not

· the rule operates to limit the damages that may be recovered when the employee makes no reasonable effort to prevent unnecessary loss

· Restatement (1) § 336(1): damages are not recoverable for harm that the π should have foreseen and could have avoided by reasonable effort without undue risk, expense, or humiliation

· Burden of proof is on the employer  and it depends on the facts and circumstances of each case

· She had to make some reasonable effort to find suitable employment.

· Does not have to be lesser job or humiliating … see book.

Mitigation under the UCC § 2-715(2)(a): Consequential damages include any loss which could not reasonably be prevented by cover or otherwise.

Notes

· promisee cannot recover damages that could have been avoided through the exercise of reasonable diligence and without incurring undue risk, expense or humiliation 

· if the promisee does not choose to avoid the enhancement of damages, the only consequences will be that he will not be compensated for damages which could have reasonably been avoided

· there is no duty on the part of the promisee to mitigate

· if the innocent promisee is to be made whole, he is required to refrain from going ahead with the performance of his own promise or from doing anything else which would increase the loss to be paid by the defaulting promisor

· on the other hand, he is also required, if he is to be made whole, to take such affirmative steps as may be appropriate and reasonable to avert losses which would result were he to remain inactive

· Restatement § 350 deals with avoidability (mitigation) as a limitation on damages

· UCC § 2-715(2)(a) is a codification of common law mitigation rules – consequential damages include any loss which could not reasonably be prevented by cover or otherwise

· See pages 800 – 801 for UCC § 2-603, § 2-604, § 2-704(2)

Liquidated Damages

Q: whether a stipulation in the contract to the effect that the promisor shall pay a specified amount of damages if he breaches the contract is enforceable?

· three possible purposes:

· coercion of the promisor into performing his promise (if the amount stipulated is significantly in excess of the probable, actual loss that would result from a breach, the promisee may intend the provision to operate in terrorem to induce the promisor to perform)

· stipulation may be intended as a convenient method of determining the amount to be paid in case of breach and may be an honest forecast of the probable loss that will be caused thereby

· stipulation may be designed to put a limit on the amount of the loss to be borne by the promisor in case of breach, as when the parties fix a sum to be paid which is obviously less than the probable actual loss that would be suffered if a breach should occur

· a contractual provision for a penalty is one the prime purpose of which is to prevent a breach of the contract by holding over the head of a contracting party the threat of punishment for a breach

· a provision for liquidated damages, on the other hand, is one the real purpose of which is to fix fair compensation to the injured party for a breach of the contract

· such a provision is ordinarily to be construed as one for liquidated damages if three conditions are satisfied:

· the damage which was to be expected as a result of a breach of the contract was uncertain in amount or difficult to prove

· there was an intent on the part of the parties to liquidate damages in advance 

· the amount stipulated was reasonable in the sense that it was not greatly disproportionate to the amount of the damage which seemed to be the presumable loss which would be sustained  by the contractee in the event of breach of the contract

· An amount stipulated in the K which the parties agree to as a reasonable estimation of the damages in the event of a breach.
· The standards:
· The damage which was to be expected as a result of a breach of the K was uncertain in amount or difficult to prove
· There was an intent on the part of the parties to liquidate damages in advance
· The amount stipulated was reasonable (proportionate to the amount of actual loss).
· Look at the proportionality for the anticipated or actual loss.  R2d § 356
Note

· where damages are certain, that fact alone may cause a court to decide that the liquidated damage clause is unenforceable

· if damages are readily ascertainable, there is no need for a liquidated damages clause, and the insertion of such a clause under those circumstances should make a court suspicious as to why the parties (or at least one of the parties) including the clause

Lind Building v. Pacific Bellevue

· Restatement § 356(1): damages for breach by either party may liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss (a term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty)

· Damages awarded for breach of contract should be reasonably compensatory rather than punitive

· This principle is violated if substantial sums are recovered as liquidated damages in cases where there is no actual damage or loss as a consequence of the breach

· If the difficulty of proof of loss is great, considerable latitude is allowed in the approximation of anticipated or actual harm

· If the difficulty of proof of loss is slight, less latitude is allowed in that approximation

· There are three reasons the liquidated damages clause in this case is unenforceable:

· A valid liquidated damages clause requires the contracting parties to make an estimate of the just compensation for the damages to be anticipated from a breach

· Where there is no actual loss, an otherwise enforceable l.d.c. is not enforceable b/c to do so would violate the principle that damages should be compensatory only

· The non-breaching party is not entitled to more than he would have received if the contract had been performed

· A provision allowing substantial damages when the actual loss is minimal or nonexistent amounts to a penalty and is unenforceable

· Did not satisfy the § 356 requirement that the loss be difficult to prove

Notes

· UCC § 2-718(1): the amount in the clause must be reasonable in the light of anticipated or actual harm

· Replicated by Restatement § 356(1)

· Where a contract states that a promisor must either perform a particular at or pay a stipulated amount, there are two possible interpretations:

· The parties intended the promisor to have a genuine choice b/w alternative performances, or

· Either performance or payment of the stipulated sum would constitute full performance of the contract

· They intended that only the specified act would constitute performance and failure to perform would give rise to liquidated damages

· Payment of the amount in the clause would be enforceable only after the promisor breached the duty of performance

· Unless expressly excluded in the contract, most courts will grant specific performance

· Absent an express clause, courts in the US do not permit the recovery of attorney’s fees

Rodriguez v. Learjet

· if the seller has delivered goods that are wrongfully rejected by the buyer, or the buyer has engaged in anticipatory breach (repudiation), the seller has two options:

· UCC § 2-706 – Seller’s Cover: they may resell the goods in a commercially reasonable manner (damages will be difference b/w contract price and the price that they got on resale, plus incidental damages)

· If the seller sells for more than the contract price, there are no damages

· UCC § 2-708 – Hypothetical Resale: the seller does not resell the materials and the damages are the difference b/w contract price and market value price

· § 2-708(2): if the measure of damages is inadequate to put the seller in as good as they would have been of the contract had been performed – works for lost volume seller

· three criteria for measuring the reasonableness of a liquidated damages clause:

· anticipated or actual harm caused by the breach

· difficulty of proving loss

· difficulty of obtaining an adequate remedy

· three factors in order to qualify as a lost volume seller and recover for lost profits:

· that it possessed the capacity to make an additional sale

· that it would have been profitable for it to make an additional sale

· that it would probably would have made an additional sale absent the buyer’s breach

· Restatement § 350:  if the seller would have entered into both transactions but for the breach, then the seller has lost volume as a result of the breach (lost profits are awarded to a lost volume seller if the seller was deprived of an additional sale and the corresponding profit by the buyer’s breach)

Notes

· UCC § 2-718(2): allows restitution to a breaching buyer of any amount by which his payments exceed a valid liquidated damages clause or, in the absence of such a clause, 20% of the value of total performance for which the buyer is obligated or $500 (whichever is less)

· UCC § 2A-504(1): damages may be liquidated in the lease agreement but only at an amount that is reasonable in light of the then anticipated harm caused by the default or other act or omission

· Significantly modified version of § 2-718

· Does not depend upon the difficulty of proving losses

Comment – UCC Remedies: The Lost Volume

· UCC § 2-712: cover remedy

· UCC § 2-706: resale remedy

· UCC § 2-708(1): seller may opt for recovery of the difference b/w the contract price and the market price

· UCC § 2-708(2): if the measure of damages provided in (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer (lost volume seller)

· Allows the seller to recover the profit on the first sale from the breaching buyer and to recover overhead

· UCC § 2-713: buyer chooses not to cover when the seller breaches, but instead seeks damages measured by the difference b/w the contract and market prices at the time the buyer learned of the breach (aka. The hypothetical cover)

· Overhead: fixed costs such as real estate taxes, utilities, etc. . .

· Each sale must bear its pro rata burden of overhead

Expectation Recovery – Construction Contracts: Cost of Completion v. Diminution in Value

Example:
· construction contract b/w owner and builder

· contract price is $100,000

· estimated cost is $90,000 therefore estimated profit is $10,000

· what would the builder’s expectation damages be if the other side backed out if the costs to date are $50,000?

· Cost to complete could be $40,000 therefore the damages will be $60,000

· Reimbursement costs are $50,000 and profit was $10,000

American Standard v. Schectman

· the injured party may recover those damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties when the contract was made

· Restatement:  completion of the contract must involve ‘unreasonable economic waste’ 

· The economic waste of the type which calls for application of the diminution in value rule generally entails defects in construction which are irremediable or which may not be repaired without a substantial tearing down of the structure

· Where, however, the breach is of a covenant which is only incidental to the main purpose of the contract and completion would be disproportionately costly, courts have applied the diminution in value measure even where no destruction of the work is entailed

Notes

· while the injured promisee is entitled to what he contracts for or its equivalent, what the equivalent is depends upon the circumstances

· the loss in property value, rather than the cost of completion, is the proper measure of damages where the correction of defects would necessitate unreasonable destruction of work, or where the strict completion of performance would, without destruction of work, involve expense greatly disproportionate to the importance of results obtainable

· Restatement § 348(comment c): if an award based on the cost to remedy the defects would clearly be excessive and the injured party does not prove the actual loss in value to him, damages will be based instead on the difference b/w the market price that the property would have had w/out the defects and the market price with the defects

· UCC § 2-714(2): the difference at the time and place of acceptance b/w the value of the goods accepted and the value they would have had if they had been as warranted

Buyer & Seller’s Remedies under the UCC

· if the seller has delivered goods that are wrongfully rejected by the buyer, or the buyer has engaged in anticipatory breach (repudiation), the seller has two options:

· UCC § 2-706 – Seller’s Cover (actual resale)

· UCC § 2-708 – Hypothetical Resale (if no resale or if commercially unreasonable sale)

· (2) – lower volume seller

· the buyer has two options as well (mirror image of the seller’s remedies) if the seller fails to deliver and the buyer rejects the goods:

· UCC § 2-712 – Buyer’s Cover Remedy

· Damages are difference b/w contract price and cover price plus incidental damages

· UCC § 2-713 – Hypothetical Cover Remedy (based on a buyer who doesn’t have the goods)

· Damages are difference b/w the contract price and market value

· If the buyer accepts the goods and then determines that they are defective:

· UCC § 2-714 

· The value of what you would have received if the seller had given the goods that should have been received (i.e. the whole product)

The Reliance & Restitution Interests

CBS v. Merrick

· there were two agreements b/w the parties – rights agreement and a production agreement

· the restitution was measured by unjust enrichment (benefit bestowed on the breaching party) and is in relation to the rights agreement

· the reliance was measured by the money paid by CBS in reliance on the contract and is in relation to the production agreement

Bausch & Lomb v. Bressler

· doctrine of expectation damages: gives force to the provisions of a contract by placing the aggrieved party in the same economic position it would have been in had both parties fully performed

· doctrine of reliance damages: π may recover his expenses of preparation and part performance, as well as other foreseeable expenses incurred in reliance upon the contract

· alternative reliance measure of damages rests on the premise that the injured party’s reliance interest is no greater than the party’s expectation interest

· courts will not knowingly put the π (receiving a reliance recovery) in a better position than he would have occupied had the contract been fully performed

· a reliance recovery offset by the amount of any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been fully performed (Restatement § 349)

· if the breaching party establishes that the π’s losses upon full performance would have equaled or exceeded its reliance expenditures, the π will recover nothing under a reliance theory

· doctrine of restitution damages: a person who has been unjustly enriched at the expense of another is required to make restitution to the other

· UCC § 2-711(1)

· Upon a demonstration that a Δ is liable for material breach, the π may recover the reasonable value of services rendered, goods delivered, or property conveyed less the reasonable value of any counter-performance received by him

· Restitution is available even if the π would have lost money on the contract if it had been fully performed

Alternative Relief for Breach of Contract

United States v. Algernon Blair

· the promisee, upon breach, has the option to forego any suit on the contract and claim only the reasonable value of his performance

· quantum meruit recovery is not limited to an action against the prime contractor but may also be brought against the Miller Act surety

· that the complaint is not clear in regard to the theory of the π’s recovery does not preclude recovery under quantum meruit

· a π may join a claim for quantum meruit with a claim for damages from breach of contract

· the impact of quantum meruit is to allow a promisee to recover the value of services he gave to the Δ irrespective of whether he would have lost money on the contract and been unable to recover in a suit on the contract

· measure of recovery for quantum meruit is the reasonable value of the performance and recovery is undiminished by any loss which would have been incurred by complete performance

· the standard for measuring the reasonable value of the services rendered is the amount for which such services could have been purchased from one in the π’s position at the time and place the services were rendered

· in the situation where there is a bid price, the court may take the contract price as the reasonable value conferred – they are not bound by the contract price though (court has discretion)

Defaulting Plaintiff Recovery

· a party who deliberately and understandingly enters into an engagement and voluntarily breaks it, should be permitted to make that very engagement the foundation of a claim to compensation for services under it

· denies only to a party an advantage from his own wrong

· if a person makes a contract fairly he is entitled to have it fully performed, and if this is not done, he is entitled to damages

· the benefit and advantage which the party takes by the labor, therefore, is the amount of value which he receives, if any, after deducting the amount of damage

· a defaulting π could recover no more than a pro rata share of the contract price, regardless of the value of the benefit conferred, minus whatever damage the Δ could prove as resulting from the breach

Gardner v. Olson

· Restatement § 374: a breaching party may recover restitution if that party confers a benefit on the non-breaching party in excess of the loss caused by the breach, regardless of willfulness

· Restitution to the breaching party assures that the non-breaching party does not enjoy a windfall as the result of a breach

Quasi Contract 

Anderson v. Schwegal

· a contract implied in law is not a contract at all, but an obligation imposed by law for the purpose of bringing about justice and equity without reference to the intent or the agreement of the parties and, in some cases, in spite of an agreement b/w the parties

· it is a noncontractual obligation that is to be treated procedurally as if it were a contract, and is often referred to as quasi contract, unjust enrichment, implied in law contract or restitution

· the measure of recovery in a quasi-contractual action is not the amount of enrichment, but the actual amount of enrichment which, as b/w the two parties, it would be unjust for one party to retain

· factual issue for resolution by trier of fact

· in cases where restitution is available for mistake improvements to another’s property, the usual measure of recovery is the value to the property of the enhancement

· the parties entered into a contract not knowing that they both had different interpretations of the contract

· mutual mistake at the time of contracting as to a basic assumption on which the contract was made

· contract is therefore voidable by the adversely affected party

· the court decided that there was no contract and so looked outside the contract to find a measure of damages

· value of services (measure of the benefit conferred)

· one of the issues is that he requested that these services be done (he received a benefit as well)

Notes

· restitution in quasi contract is based on the unjust enrichment of one party at the expense of another

· unjust enrichment: the unjust retention of a benefit to the loss of another, or the retention of money or property of another against the fundamental principles of justice or equity and good conscience 

· action at law

· agreement implied in fact: founded upon a meeting of minds which, although not embodied in an express contract, is inferred as a fact from the conduct of the parties showing, in light of the surrounding circumstances, their tacit agreement

· true contract whose existence and terms are inferred from the conduct of the parties

· grounded in parties agreement and tacit understanding

· agreement implied in law: fiction of the law where a promise is imputed to perform a legal duty

· not a true contract

· non-contractual obligation created by the courts to provide a contractual remedy where none existed at common law

· where a contract is unenforceable b/c of the Statute of Frauds but one party has conferred a benefit on the other, an action in restitution lies in quasi contract for the recovery of the amount by which the defendant has been unjustly enriched

· courts grant restitution of benefits conferred under voidable contracts as well as contracts discharged b/c of the non-occurrence of a condition, impracticability, or frustration of purpose

Estate of Frances Cleveland v. Gorden

· a person who voluntarily and officiously pays another’s debts is not entitled to reimbursement

· this general rule is not applicable when the payment is made  under the compulsion of a moral obligation, in ignorance of the real state of facts, or under an erroneous impression of one’s legal duty

· a moral obligation is a duty that cannot be legally enforced

· family members are generally precluded from recovering from services provided to their close relatives b/c the law presumes that the services were a gratuitous part of the relationship

· this presumption is not conclusive – it can be rebutted by proof of an express agreement to pay for the services or by proof of circumstances showing that the relative accepting the benefit of the services knew or should have known that the relative performing the services expected to be reimbursed or compensated

· there is a rebuttable presumption that family members are required to come to the aid of relatives and not expect to be able to recover damages

· not looking for an enforceable contract, but rather are looking at the reasonable expectations of the parties involved

Specific Performance:

· the courts will entertain this if the remedy at law is not adequate

· remedy at law – expectation interest is not adequately met through the payment of damages

· the key word:  adequacy

· forms of inadequacy for the purposes of determining specific performance:

· uncertainty (can’t show damages without reasonable certainty)

· subject of the contract involves unique/scarce goods

Equitable Remedies and the Common Law

· the damage remedy for breach of contract provides substantial relief to the aggrieved party in the form of money damages

· remedy in the form of specific performance is considered an extraordinary remedy (form of discretionary relief)

· if the court decides to grant relief it can mold a decree to fit the case precisely and need not be worried about an all-or-nothing decree

· the court may order performance that is not identical to the promised performance

· may also attach $ damages to its decree to provide complete relief

· may condition its order on certain performance by the party seeking equitable relief

· specific performance may be granted notwithstanding a provision for l.d.

The Inadequacy Limitation

· scores of cases state that specific performance or an injunction will not be granted where there is an adequate remedy at law

Reasons for Inadequacy

Uncertainty in Damages

· one of the bases for demonstrating an inadequate remedy at law is the inability to prove damages with reasonable certainty 

· if there is to be any remedy, it must be equitable

Unique or Scarce Goods 

Sedmak v. Charlie’s Chevrolet

· the court may decree specific performance as a buyer’s remedy for breach of contract to sell goods where the goods are unique or in other proper circumstances (UCC § 2-716(1))

· UCC § 2-716 deals with specific performance of the sale of unique goods or in other proper circumstances

Notes

· where a seller breaches a contract to convey land, there is an almost conclusive presumption that the remedy of specific performance lies b/c land is necessarily unique (at least by location)

· where a buyer breaches a land contract, however, there is little reason to aware specific performance to the seller since such specific performance is the price of land (damages)

· this situation is analogous to the doctrine of mutuality of remedy

Essential and Fairness Rationales

· equitable remedies are discretionary and the court will use the concept of fairness to determine whether they are warranted

Public Policy Limitation

· even where such an agreement is enforceable at law, public policy reasons may preclude equitable relief as is the case where the granting of specific performance would have resulted in reversing a valid conviction

Judicial Supervision Limitation – Personal Service Contracts

Beverly Glen Music v. Warner Communications 

· a contract to render personal services cannot be specifically enforced

· to do so runs afoul of the 13th amendment against involuntary servitude

· while it is not possible to compel a Δ to perform his duties under a personal service contract, it is possible to prevent him from employing his talents anywhere else

Comment: CISG Remedies – UCC Comparisons

· where a breach occurs under the CISG, the aggrieved party may avoid the contract if a substantial breach (aka. Fundamental breach) has occurred

· fundamental breach: one which causes substantial deprivation to the aggrieved party in terms of reasonable expectations where the breaching party could have foreseen the substantial deprivation

· damages must be foreseeable under the CISG and are limited to the loss which the breaching party out to have foresee as a possible consequence of the breach rather than a probable consequence

· CISG is broader here than the UCC

· If there is a fundamental breach, the aggrieved party may choose to avoid the contract which ends the contractual agreement and the aggrieved party is entitled to damages as it would be under the UCC

· If either or both parties have performed the contract, wholly or in part, either or both parties may claim restitution benefits conferred

· If the breach is not fundamental, the aggrieved party cannot avoid the contract but they will be entitled to recover damages

· Nachfrist Exception: permits an aggrieved party to fix an additional reasonable period for performance by the other party

· Under the CISG, the basic remedy is specific performance 

· Article 46(1) – buyer may require performance of the seller

· Article 62 – seller may require buyer to pay the price of goods, take delivery of them, or perform other obligations

· Article 28 – court is not bound to enter judgment for specific performance unless the court would do so under its law in respect to similar contracts of sale not governed by the Convention

· Damages are governed by CISG Articles 74-77

· An aggrieved party may recover damages for all losses (incl. lost profits) caused by the breach though they may not exceed the foreseeable loss at the time the contract was formed of which the aggrieved party ought to have known as possible consequences of breach

· Art. 75 – buyer may purchase replacement goods or the seller may resell rejected goods and recover the difference b/w contract price and substitute transaction price

· Art. 77 – mitigation of damages principle (requires aggrieved party to do so)

· Art. 71 is comparable with UCC § 2-609 (deals with demand for adequate assurances)

· Art. 72 is comparable with UCC § 2-610 (deals with requirement of definite and unequivocal repudiation)

· If the failure of any installment shipment constitutes a fundamental breach, Art. 73 allows the aggrieved party to declare the contract avoided as to that installment – compares to UCC § 2-612
· what triggers remedies equivalent to material breach under common law is called the fundamental breach under the CISG

· § 351 of restatement  (probable result of breach) – in CISG, probable is changed to possible (greater ability to recover greater amount of consequential damages)

· whereas under the common law specific performance is unusual as a remedy, under the CISG, specific performance is the normal remedy and expectation damages are the unusual remedy
Chapter 9 – Third Party Beneficiaries

· rights of parties that were not initial parties to the contract

· in older cases, the third party beneficiaries are broken down into two types:

· creditor

· donee

· in every third party beneficiary situation, there are three parties:

· promisor

· promisee

· third party beneficiary

· in the case of a creditor beneficiary, there is a situation where the promisee has a pre-existing obligation to the t.p.b.  

· there is an agreement for performance b/w the promisor and promisee, but the promisee says that since they have an obligation to the t.p.b., the promisor should give the performance to the t.p.b. instead of to him

· e.g. promisee owes $500 to t.p.b., promisor agrees to purchase land from promisee for $500, agreement is made so that the promisor will pay the t.p.b. the $500 to discharge the promisee’s obligation to them

· question is if the promisor breaches the duty to pay the $500, whether the t.p.b. can sue them for the $500?

· As a creditor beneficiary, they can sue the promisor even though the contract is b/w promisor and promisee

· With respect to a donee beneficiary, the only difference is that the promisor will not owe the t.p.b. anything

· Situation involves a gift so there is no obligation on the part of the promisee to the t.p.b.

· The donee beneficiary can however sue the promisor despite the lack of obligation

Lawrence v. Fox

· a promise made to one for the benefit of another, he for whose benefit it is made may bring an action for its breach

· where one person makes a promise to another for the benefit of a third person, that third person may maintain an action upon it

Notes

· if relief is to be denied an intended beneficiary, it is less harmful to deny the relief to a creditor beneficiary since he retains his action against the original debtor, the promisee

· if a gift beneficiary is denied a cause of action, the intention of the parties is frustrated and the beneficiary has no recovery

· privity, in the law of contracts, is merely the name for a legal relation arising from right and obligation – to affirm one’s right under a contract is therefore to affirm his privity with the parties liable to him

· privity is a conclusion which, like all conclusions, must be supported by a reason

Test of “Intention to Benefit”

First Restatement

Colonial Discount v. Avon Motors

· the intent which must exist on the part of the parties to the contract in order to permit the third party to sue was not a desire or purpose to confer a particular benefit on him, but an intent that the promisor should assume a direct obligation to him

· ultimate test to be applied is whether the intent of the parties to the contract was that the promisor should assume a direct obligation to the third party and that the intent is to be determined from the terms of the contract read in the light of the circumstances attending its making, including the motives and purposes of the parties

· Restatement classifies third party beneficiary contracts in 3 catagories:

· Those in which the beneficiary is a donee beneficiary

· If the purpose of the promisee in obtaining the promise of all or part of the performance thereof is to make a gift to the beneficiary or to confer upon him a right against the promisor to some performance neither due nor supposed or asserted to be due from the promisee to the beneficiary

· May maintain action on the contract against promisor

· Those in which he is a creditor beneficiary

· If no intention to make a gift appears from the terms of the promise, and performance of the promise will satisfy an actual or supposed or asserted duty of the promisee to the beneficiary

· May maintain action on the contract against promisor

· Those in which he is an incidental beneficiary

· If the benefits to him arte merely incidental to the performance of the promise and if he is neither a donee beneficiary nor a creditor beneficiary

· May not maintain an action on the contract against promisor

· Real test to be applied in the end to all contracts is whether the intent of the parties was to create a direct obligation from the promisor to the third party

· there was a lease b/w the promisor (Levin) and promisee (Avon) along with additional covenants dealing with the use of the financing company (t.p.b.)

· promisor failed to use the finance company set out in the agreement and that company sued to enforce the agreement (to which the are not a party)

· there was no pre-existing debtor/creditor relationship which existed b/w the promisee and the t.p.b. and therefore this is not a creditor beneficiary scenario

· have to determine whether this is a donee beneficiary scenario – promisee didn’t intend to give any specific benefit to the t.p.b. but rather his intent was to support his own business’s needs therefore this is not a donee beneficiary scenario

· therefore this is a situation involving an incidental beneficiary

· ultimate test: intention of promisor to the t.p.b. when they entered into the contract – was there a benefit intended that would suffice to allow the t.p.b. to enter into suit

· in this case there was not

· incidental beneficiaries cannot sue 

Restatement (Second) of Contracts

Raritan River Steel v. Cherry, Bekaert & Holland

· Restatement 2nd § 302: Intended and Incidental Beneficiaries

1. Unless otherwise agreed b/w the promisor and the promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either

a. The performance of the promise will satisfy an obligation of the promisee to pay $ to the beneficiary (aka. Creditor beneficiary), or

b. The circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance (a.k.a. donee beneficiary)

2. An incidental beneficiary is a beneficiary who is not an intended beneficiary

· intent to benefit is the determining factor in this case

· when a 3rd party seeks enforcement of a contract made b/w other parties, the contract must be construed strictly against the party seeking enforcement

· to identify a third party donee beneficiary, court must consider the intention of the parties and whether the promisee intends to give the beneficiary the benefit of the promised performance

· Have to look to whether the parties intended to give the t.p.b. the right to sue the promisor if the promisor breached

· Intended beneficiary v. incidental beneficiary

· Intended beneficiary takes over the categories of creditor and donee in the second restatement approach

· Restatement § 302

· Incorporates in part the original definitions – the two step test:

· Did the intention of the parties contemplate that the t.p.b. would have a right of action in the case of a breach?

· Is the t.p.b. in effect a creditor/donee beneficiary in the modern sense? 

* preferred analysis is the one in § 302 – be careful with the use of the terms creditor/donee 
Notes

· key to analyzing these situations is to identify promisor, promisee and t.p.b.

· once you have determined who the parties are, go to Restatement § 302 for the two part test

· trying to determine whether the t.p.b. has the right and ability to sue the promisor

· t.p.b. by definition is not in privity (not an original party to the contract)

· two part test (§ 302):

· given the agreement b/w the parties, is it necessary to give the t.p.b. the right of action against the promisor

· look to the intention of the parties in creating the contract

· will the performance by the promisor satisfy the debt that the promisee has to the t.p.b. or was it the promisee’s intent to benefit the t.p.b.

· similar to the traditional labels of creditor beneficiary and donee beneficiary (not completely the same)

· looks again to the intent

Public Beneficiaries 

Zigas v. Superior Court of San Fran.

· a contract, made expressly for the benefit of a third person, may be enforced by him at any time before the parties thereto rescind

· insofar as intent to benefit a third person is important in determining his right to bring an action under a contract, it is sufficient that the promisor must have understood that the promisee had such intent

· no specific manifestation by the promisor of an intent to benefit a third person is required

* in the real world, provisions can be written into contracts to say that there is no intention to benefit third parties

Suretyship – Payment and Performance

Bd. of Educ. v. Hartford Accident & Indemnity Co.

· while not a named party to the labor-and-material bond, π may maintain a cause of action as a t.p.b. to the contract if the execution of the bond was intended to directly confer a benefit on the π

· the intent must be gleaned from a consideration of all of the contract and the circumstances surrounding the parties at the time of its execution

· intent to benefit must be directly indicated and it is not enough that the benefit was incidental

Notes

· performance bonds are designed to benefit the owner

· statutes typically require payment bonds in gov’t contracts and some of these statutes clearly provide protected beneficiary status for suppliers of labor and material

· in private contracts, if a payment bond is interpreted as only providing indemnity for the owner, labourers and materialment become mere incidental beneficiaries

· modern cases clearly interpret payment bonds as intending to benefit such parties, notwithstanding the protection of mechanics liens

Mortgage Assumption

· it is common for a buyer of land subject to a mortgage to assume the mortgage indebtedness

· where the owner conveys to X and X has assumed the indebtness, the owner is a promisee who has induced the promisor (X) to agree that he will pay the mortgage debt

· in this situation, it is clear that the owner intends to benefit a third party (the lender/mortgagee)

· Q: can there be a break in the chain of mortgage assumption if X conveys to Y (who doesn’t assume the mortgage) and then Y conveys to Z (who assumes the mortgage) – can Z be held liable even though Y was not liable?
· two scenarios suggested by Restatement § 312:

· if Z agreed to assume the mortgage with knowledge of all the facts, the lender (mortgagee) is a protected beneficiary

· if Z can show, by clear and convincing evidence, that his assumption of the mortgage was included through a mistake by the drafter contrary to the true intention of the parties, reformation will lie

· this occurs in a situation where you have a lender who makes a deal involving a home mortgage loan to a home purchaser who then sells the home to a second purchaser (in the agreement the 2nd purchaser either agrees or disagrees to assume the mortgage debt)

· if you don’t assume the debt, you take the house subject to the mortgage

· if a third purchaser buys the house from the second purchaser and agrees to assume the mortgage debt, are they liable to the original lender?

· No – the sale from the original home purchaser to the second purchaser defaults the mortgage agreement and therefore the third purchaser is not liable to the original lender

Contract and Tort: Products Liability and Privity

· vertical privity: buyer is attempting to bring an action against a remote party who is higher (upstream) in the chain of distribution, though the buyer did not contract with the remote manufacturer

· deals with the question of who can be sued

· horizontal privity deals with who can sue

· whenever the sole or main purpose of the promisee in such a contract is to benefit the third party, such an intended beneficiary becomes a party to the contract  - i.e. privity has been extended to that third party whose rights are derivative

· UCC §2-318 provides three alternatives to deal with third party beneficiaries of either implied or express warranties:

· (A) Extends such warranties to any natural person who is a member of the buyer’s family or household or a guest in the buyer’s home if it is reasonable to expect such a person to use, consume, or be affected by the goods and who sustains personal injury caused by the breach of warranty

· majority of the states have enacted this alternative

· (B) Extends that protection beyond the home to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who suffers personal injury caused by the breach of warranty

· ½ a dozen states have enacted this alternative

· (C) extends the protection to injuries beyond injury to the person (i.e. to property)

· 8 jurisdictions have enacted this alternative

· § 2-318 does not expressly deal with vertical privity but rather focuses on t.p.b. who may be brought into horizontal privity with the purchaser

· whenever warranty theory is employed in a products liability action, the case law of the jurisdiction must be carefully considered to determine possible privity barriers

· Contract (warranty) or Tort choices:

· Restatement of Torts § 402A does not require any contractual relationship b/w injured party and Δ (may encounter horizontal and/or vertical privity limitations)

· UCC validates warranty disclaimers pursuant to the agreement of the parties (§ 402A is not limited by disclaimers)

· Under the UCC warranty theory, after a buyer accepts goods (§ 2-606), he must notify the seller of a breach within a reasonable time after he discovers or should have discovered the breach – failure to do so will bar him from any remedy (§ 2-607(3)(a))

· This is not an issue within § 402A

· UCC statute of limitations begins when the breach occurs regardless of the aggrieved party’s lack of knowledge of the breach (UCC § 2-725) – breach of warranty occurs when tender of delivery is made therefore buyer has 4 years from tender of delivery to discover any such breach (statute of repose)

· Torts statute, on the other hand, runs from the time of injury (discovery statute of limitations)

· Most courts have followed the § 2-725 rule

· Defects of suitability and quality are redressed through contract actions and safety hazards through tort actions 

· Products liability cases are now dominated by a strict liability in tort theory (§ 402A)

· Warranty theory (contracts) is typically a last minute resort for π who have failed to file a timely action within the torts (discovery) s.o.l.
· There is some discussion as to whether a product can be defective and still merchantable or not defective and yet unmerchantable

· When recovery is sought for injury to person or property, whether goods are merchantable is to be determined by applicable state products liability law

Vesting of Third Party Rights

Olson v. Etheridge

· if a contracts is entered into for the direct benefit of a 3rd person, the 3rd person may sue for a breach of contract in his or her own name, even though they are a stranger to the contract and the consideration

· increases judicial efficiency by removing the privity requirement, under which the beneficiary must sue the promisee, who then must sue the promisor

· promisor may assert against the beneficiary any defense that the promisor could assert against the promisee if the promisee were suing on the contract b/c the t.p.b. rights stem from a contract to which the beneficiary is not a party

· the vesting doctrine is an exception to the above rule that the promisor may assert against the t.p.b. any defense that they could assert against the promisee

· under this doctrine, once a t.p.b rights vest, the original contracting parties cannot modify or discharge those rights without the beneficiary’s assent

· the question of vesting only arises where the promisor and the promisee purport to vary or discharge the rights of the beneficiary; otherwise the topic of vesting is irrelevant

· Bay:
· The promisor’s promise invests the person for whose use it is made with an immediate interest and right, as though the promise had been made to him

· This being true, the person who procures the promise has no legal right to release or discharge the person who made the promise, from his liability to the beneficiary

· Having the right, it is under the sole control of the person for whose benefit it is made, as much so as if made directly to him

· Minority view

· Restatement § 311:

· In the absence of language in a contract making the rights of a third party beneficiary irrevocable, the parties to the contract retain power to discharge or modify the duty by subsequent agreement without the t.p.b’s assent, at any time until the t.p.b., without notice of the discharge or modification, materially changes position in justifiable reliance on the promise, brings suit on the promise or manifests assent to the promise at the request of the promisee or promisor

· Majority view

· Restatement view was adopted by the court b/c parties to a contract should remain free to amend or rescind their agreement so long as there is no detriment to a third party who has provided no consideration for the benefit received

· Restatement § 311:

· Promisor and promisee may change their contract even though it may impact a third party beneficiary – limitations:

· When the beneficiary has materially changed their position in justifiable reliance

· If the beneficiary had previously brought suit against the promisor/promisee

If the beneficiary has manifested assent to the arrangement b/w promisor/promisee/t.p.b. at the request of the promisor and promisee
Notes

· unlike a creditor beneficiary, a donee beneficiary has no cause of action if her rights against a promisor are defeated

· cannot prevail against the promisor who owes her no debt

· a creditor beneficiary who loses his rights against a promisor may still sue the promisee, who remains as the third party’s original debtor

· debt was not extinguished by the contract with the promisor

· the promisor and promisee may reserve the power to change the beneficiary

· there are three manners of vesting under Restatement § 311:

· material change of position in reliance on the contract

· bringing an action to enforce the beneficiary’s rights

· beneficiary’s assent at the request of the promisor/promisee

· some courts have concluded that the assent of a third party lacking capacity to contract is presumed but the Restatement § 311 comment d frowns upon the presumption of assent for infants

Promisee’s Right to Enforce the Promise

Drewen v. Bank of Manhattan Co.

· a person may bind himself by contract to make a particular will

· a promisee of a contract for the benefit of a third party donee has a sufficient interest in the enforcement of the promise to entitle him to sue for damages – may also invoke the aid of a court of equity for the general reason that his remedy at law is inadequate, and he should not be denied an effective means of compelling fulfillment of a promise that he bought and paid for

· a right of action founded upon a contract survives the person entitled in his lifetime to sue, so that the right passes upon his death to his personal representative

· the personal representative of a promisee of a contract made exclusively for the benefit of a third party donee can sue for the breach of that contract even though the donee beneficiary could also sue

· a decedent’s personal representative is guided by a rule of reason – must act with the diligence, prudence, and caution of a reasonable man, and in the expenditure of estate funds he must abide by the principle that he primarily acts in the interest of creditors and beneficiaries 

· deals with a situation where the beneficiary (for whatever reason) is not able to bring suit against the promisor – can the promisee bring suit on their behalf?

Notes

· there is a duty from the promisor to the promisee as well as the third-party beneficiary

· if the situation is one in which there is no economic benefit to the promisee, specific performance in appropriate

· however, if the promisor’s performance would have operated to discharge a duty owed by the promisee to the third party, the promisee may recover any damages suffered thereby

· thus, while double recovery against the promisor is normally precluded, if injuries to the promisee and third party cannot be redressed by a single payment, such recovery is permitted

· if the promisor breaches his agreement to pay the debt of the promisee to a third party (creditor) beneficiary, the promisee may recover the amount of the debt from the promisor

· double recovery against the promisor may be precluded by the court permitting the joinder of the third party or in other ways

Defenses Available Against Beneficiary

· the rights of a third-party beneficiary rise no higher than that of the promisee

· all of the defenses a promisor would have against a promisee are available to the promisor against the third party (there are some situations in which this is not possible)

· if the promisor’s agreement is to be interpreted as a promise to discharge whatever liability the promisee is under, the promisor must certainly be allowed to show that the promisee was under no enforceable liability

· on the other hand, if the promise means that the promisor agrees to pay a sum of money to A (to whom the promisee says he is indebted), it is immaterial whether the promisee is actually indebted to that amount or at all

· where the promise is to pay a specific debt this interpretation will generally be the true one

Liberty Mutual Insurance v. Traveler’s Indemnity Co.

· recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance

· Restatement 2nd § 309 – Defenses against the Beneficiary:

1. A promise creates no duty to a beneficiary unless a contract is formed b/w the promisor and promisee; and if a contract is voidable or unenforceable at the time of its formation the right of any beneficiary is subject to the infirmity

2. If a contract ceases to be binding in whole or in part b/c of impracticability, public policy, non-occurrence of a condition, or present or prospective failure of performance, the right of any beneficiary is to that extent discharged or modified

3. Except as stated in (1) and (2) and in § 311 or as provided by the contract, the right of any beneficiary against the promisor is not subject to the promisor’s claims or defenses against the promisee or to the promisee’s claims or defenses against the beneficiary

4. A beneficiary’s right against the promisor is subject to any claim or defense arising from his own conduct or agreement

· the beneficiary’s right is direct, not merely derivative, and claims and defenses of the promisor against the promisee arising out of separate transactions do not affect the right of the beneficiary except in accordance with the terms of the contract

· similarly, the beneficiary’s right against the promisor is not subject to the claims and defenses of the promisee against the beneficiary unless the contract so provides

· the court relies on § 309 of the Restatement:

Notes

· the position of a beneficiary is comparable to that of an assignee after knowledge of the assignment to the obligor

· his right, like that of an assignee, is subject to limitations inherent in the contract, and to supervening defenses arising by virtue of its terms

· partial defenses by way of recoupment for breach by the promisee may be asserted against the beneficiary, unless precluded by the terms of the agreement or considerations of fairness or public policy

· exception = collective bargaining agreements

Important Questions to Analyse:
· is it intended or incidental

· ????

· what is the significance of the defenses that the various parties might have?  Do they arise out of the primary transaction or are they unrelated?

The Cumulative Nature of the Beneficiary’s Right

Erickson v. Grande Ronde Lumber Co.

· Restatement 2nd § 141:

1. A creditor beneficiary who has an enforceable claim against the promisee can get judgment against either the promisee or promisor or against each of them on their respective duties to him; satisfaction in whole or in part of either of these duties, or of judgments thereon, satisfies to that extent the other duty or judgment

· there can be but one satisfaction, though both promisee and promisor are liable

Note

· Restatement 2nd § 310:

1. Where an intended beneficiary has an enforceable claim against the promisee, he can obtain a judgment or judgments against either the promisee or promisor or both based on their respective duties to him; satisfaction in whole or in part of either of these duties, or of judgments thereon, satisfies to that extent the other duty or judgment, subject to the promisee’s right of subrogation

2. To the extent that the claim of an intended beneficiary is satisfied from assets of the promisee, the promisee has a right of reimbursement from the promisor, which may be enforced directly, and also, if the beneficiary’s claim is fully satisfied, by subrogation to the claim of the beneficiary against the promisor, and to any judgment thereon and to any security therefore.
Application of the UCC to Third Party Beneficiary Situation

· deals only with one facet of this issue:

· vertical privity:

· buyer ( seller ( manufacturer situation  (can the buyer sue the manufacturer even though they only have direct privity with the seller?)

· horizontal privity:

· this is what the UCC deals with

· deals with whether someone other than the direct buyer of the goods can sue the seller or the manufacturer

· UCC § 2-318 addresses the potential scenarios and alternatives

· In effect, theses users are third party beneficiaries of the agreement b/w the buyer and seller

Chapter 10 – The Assignment of Rights and Delegation of Duties

The Nature of an Assignment

Kelly Health Care v. Prudential Insurance

· an assignment is a transfer, but a transfer is not necessarily an assignment

· Restatement § 317(1): if the transfer is less than absolute, it is not an assignment – the obligee must have intended, at the time of the transfer, to dispossess himself of an identified interest, or some part thereof, and to vest indefeasible title in the transferee 

· The intention of the assignor is the controlling consideration – the intent to transfer a present ownership of the subject matter of the assignment to the assignee must be manifested by some word, written or oral, or by some act inconsistent with the assignor’s remaining as owner

· Aka. Present appropriation – assignor must not retain any control over the fund or property assigned, any authority to collect, or any form of revocation

· The appointment of an agent or the grant of a power of attorney cannot qualify as an assignment – both are revocable and one expires as the grantor’s death

· A mere communication to the holder of the fund (the obligor) containing no words of present assignment and merely authorizing and directing him to pay to a third party, may properly bear the interpretation that it is a mere power of attorney to the obligor himself, empowering him to effectuate a transfer by his own subsequent act

· The communication to the obligor is not an assignment and it is revocable by its creator and it is terminated by its creator’s death

· The 3rd party beneficiary doctrine is subject to the limitation that the 3rd party must show that the parties to the contract clearly and definitely intended it to confer a benefit upon him – an incidental beneficiary has no standing to sue

· the current assignment is not strictly speaking a contract as there is no promise and therefore contract doctrines don’t apply directly

· Have to look to the intention of the assignor – this was not a contract but rather is a present transfer of rights

· The other scenario would involve a t.p.b. theory rather than an assignment theory

· When faced with a situation involving three parties, have to look to whether it is an assignment scenario or t.p.b. scenario

· The question is not whether the assignment is enforceable (that is a question when you have a promise, which is decided based on whether there is a particular validation device) but rather we ask whether the assignment will be irrevocable (can the assignor take back the right that they have assigned to the assignee?)

· Restatement – items to look for to determine if the assignment is revocable:

· Whether or not it is gratuitous? 

· Restatement § 332 – it is gratuitous unless it is given in return for consideration in terms of performance requested/required or a promise 

· If they are gratuitous, normally they are revocable

· Exceptions (§ 332(1))

Concept of Assignments

· when talking about assignment of rights, normally are talking about:

· assignment of a right under a contract

· delegation of duties under a contract

· don’t have to have both but if someone says that they are assigning a contract, normally we assume that they are doing both

· Restatement § 328 is comparable to UCC § 2-210

· Under what circumstances can you assign rights or delegate duties without requiring the consent of the other party to the contract?

Notes

· an assignment is not a contract b/c it is not promissory

· it is a present transfer of right in the assignor which creates a similar right in the assignee and extinguishes the right in the assignor (nothing remains to be done in the future)

· assignee stands in the shoes of the assignor – party who owes the duty (the obligor) now owes it to the assignee rather than the assignor

· the right in the assignee can be no greater (rise no higher) than the right in the assignor b/c the obligor had nothing to do with the assignment

· the risk to the obligor should not change merely b/c the right now resides in another, the assignee

· no particular form is usually required of an assignment and, absent statutory requirements, an assignment need not be in writing and it may also be manifested by conduct

· the 3rd party beneficiary contract is the product of the intention of the promisee and promisor who, at the moment of formation, created rights in the third party

· an assignment, however, is the unilateral act of a party who has rights under an existing contract and chooses to make a present transfer of those rights to an assignee without the consent and usually without the knowledge of the other party to the contract, the obligor

· just as a party with rights under an existing contract may assign rights, he may also delegate duties under the same contract – just as some rights are not assignable, some duties are not delegable

Consideration and Other Validation Devices (Gratuitous Assignments)

· if an assignment is not a contract, it does not need to be supported by consideration or an alternative validation device in order to be enforceable 

· a gratuitous assignment will be revoked by:

· the death or incapacity of the assignor

· a subsequent assignment by the assignor (which indicates an intention of revocation)

· a simple notification of revocation received by the assignor or the obligor

· it is irrevocable under the following circumstances:

· the assignment is evidenced by a writing that is either signed or under seal and that is delivered by the assignor

· the assignment is accompanied by the delivery of a writing of the kinds normally surrendered when the right represented by such a writing is enforced

· the assignee procures payment or satisfaction from the obligor

· the assignee gets a judgment against the obligor, or, finally,

· the assignee contracts with the obligor and a third party to make the third party a substitute obligor (i.e. novation)

· if there is consideration, the assignment is not gratuitous and not revocable

· if there is justifiable reliance, the gratuitous assignment becomes irrevocable because of the reliance

· an assignment is not gratuitous if it is taken as security for or in total or partial satisfaction of a preexisting debt or other obligation

· see Restatement § 332

Evolution of Assignment and Delegation

· today, there are statutes throughout the country – real party in interest statutes – which require an assignee to bring an action in his own name in a court of law

· general rule that an assignee must seek redress in a law court, in the absence of special circumstances making the remedy in that court inadequate

· assignee is the exclusive holder of the contract right without distinguishing b/w legal and equitable ownership – the force of human convenience and business practice was too strong for the common-law doctrine that choses in action are not assignable 

The Nature of Assignable Rights and Delegable Duties

Evening News Association v. Peterson

· duties under a personal services contract involving special skill or ability are generally not delegable by the one obligated to perform, absent the consent of the other party

· contract rights are generally assignable

· exception: where the assignment would vary materially the duty of the obligor, increase materially the burden of risk imposed by the contract, or impair materially the obligor’s chance of obtaining return performance

· the general rule of assignability is also subject to exception where the contract calls for the rendition of personal services based on a relationship of confidence b/w the parties

· in almost all cases where a contract is said to be non-assignable b/c it is personal, what is meant is not that the contractor’s right is not assignable, but that the performance required by his duty is a personal performance and that an attempt to perform by a substituted person would not discharge the contractor’s duty

· policy against the assignment of personal service contracts is to prohibit the assignment of a contract in which the obligor undertakes to serve only the original obligee

Notes

· Restatement § 317(2)(a):

· Indicates that a right can be assigned unless the right of the assignor would materially change the duty of the obligor or materially increase the risk of the obligor or impair the chance of the obligor to obtain a return performance

· Restatement § 317(2)(b) & (c):

· Indicate that an assignment may be precluded by statute or public policy or an anti-assignment provision in the contract b/w the obligor and the assignor

· UCC § 2-210(2):

· Unless otherwise agreed, all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance

· A right to damages for breach of the contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise

Macke Co. v. Pizza of Gaithersburg

· in the absence of a contrary provision, rights and duties under an executory bilateral contract may be assigned and delegated, subject to the exception that duties under a contract to provide personal personal services may never be delegated, nor rights be assigned under a contract where delectus personae was an ingredient of the bargain

· Restatement § 160(3):

· Performance or offer of performance by a person delegated has the same legal effect as performance or offer of performance by the person named in the contract unless,

(a) performance by the person delegated varies or would vary materially from performance by the person named in the contract as the one to perform, and there has been no assent to the delegation

· UCC § 2-210(5): permits a promisee to demand assurances from the party to whom duties have been delegated

· Note

· Restatement § 318: indicates that duties are normally delegable unless the obligee has a substantial interest in having a particular person perform the duty

· Also reminds us that neither delegation of the duty nor an assumption of the duty by the delegates discharges any duty or liability of the obligor

· Restatement § 319: deals with the delegability of a performance condition and applies the same analysis to such conditions
· in dealing with issues of assignment, there has to be a contract b/w an assignor and an obligor

· the assignor will then assign a right or duty to an assignee

· there may be an obligee rather than an obligor

· if the third party is an obligor, it is an assignment of rights (§ 317)

· if the third party is an obligee, it is a delegation of duties (§ 318)

· have to the look to the circumstances under which the assignment will or will not be permitted and which conditions will be applied

· § 317 - have to look to the effects on the obligor

· materially affects the obligor

· increases the burden on the obligor

· prevents the obligor from getting payment etc... back from the assignee

· § 317 – look at the effects on the obligee

Partial Assignments

Space Coast Credit Union v. Walt Disney World

· at common law, wage assignments are treated as any other chose in action, and the general law of assignments applies except when changed by statute

· if the assignment is partial only, it cannot be enforced against the debtor, or the employer, without his consent, or the joinder in an equitable proceeding of all persons entitled to the various parts of the total debt

· Restatement § 326:

1. Except as stated in (2), an assignment of a part of a right, whether the part is specified as a fraction, as an amount, or otherwise, is operative as to that part to the same extent and in the same manner as if the part had been a separate right.

2. If the obligor has not contracted to perform separately the assigned part of a right, no legal proceeding can be maintained by the assignor or assignee against the obligor over his objection, unless all the persons entitled to the promised performance are joined in the proceeding, or unless joinder is not feasible and it is equitable to proceed without joinder

· rationale: debtor should not be subjected to multiple suits or claims not contemplated by the original assigned contract

· the debtor’s objection to a partial assignment may be asserted as in this case, by a rejection of the claim, and an absence of proof of consent; or a showing of hardship on the part of the debtor in complying with the partial assignment

· Court looked to § 326 of the Restatement

· Looked to whether there was a material increase in burden by splitting the contractual obligations

Notes

· where it is necessary to join all parties in a partial assignment situation, modern procedural codes make such joinder possible

· assignment of wages is often contrary to public policy and is restricted by statutes

· general theory underlying the statutes: protect of the wage earner against his own improvidence as well as unscrupulous parties who might take advantage of him

Effects of Delegation

Rosenberger v. Son, Inc.

· a contracting party cannot escape its liability on the contract by merely assigning its duties and rights under the contract to a third party

· a party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract – no delegation of performance relieves the party delegating of any duty to perform or any liability for breach

· an assignment is an expression of intention by the assignor that his duty shall immediately pass to the assignee

· in spite of such an assignment, the debtor’s duty remains unchanged – the performance required by a duty can often be delegated, but by such a delegation the duty itself is not escaped

· in the case of a contract for the sale of goods, the assignment and delegation may be by the buyer as well as the seller

· the buyer’s assignment of his right to the goods and his delegation of the duty to pay the price are both effective; but he himself remains bound to pay the price just as before

· if the assignee contracts with the assignor to pay the price, the seller can maintain suit for the price against the assignee also, as a creditor beneficiary of the assumption contract; the seller has merely obtained a new and additional security

· an obligor is discharged by the substitution of a new obligor only if the contract so provides or if the obligee makes a binding manifestation of assent, forming a novation

· both original parties to the contract must intend and mutually assent to the discharge of the obligor from any further liability on the original contract

· a creditor is free to consent to an assignment without releasing the original obligor

· where the obligor consents to the delegation, the consent itself does not release the obligor from liability for breach of contract

· more than the obligee’s consent to a delegation of performance is needed 

· for the obligor to be released from liability, obligee must agree to the release

· if there is an agreement b/w the obligor, obligee, and a t.p. by which the t.p. agrees to be substituted for the obligor and the obligee assents thereto, the obligor is released from liability – a.k.a. novation

· assignment will not extinguish the relationship and obligations b/w the two original contracting parties, however, an assignment does result in the assignor having a surety relationship (albeit involuntary) with the assignee but not with the other original contracting party

· the assignor is responsible only for the obligation which he originally contracted to assume, and the assignee cannot, without the assignor’s knowledge, increase the burden

· the intent to create a novation may be shown not only by the terms of the agreement itself, but also by the character of the transaction and by the facts and circumstances surrounding the transaction

· Mere consent to assignment is not sufficient to discharge assignor from original obligation under original contract 
· Mere delegation of duty does not mean (without being explicit) that the original assignor is released from obligations

Notes

· UCC § 2-210(4):

· An assignment of the contract or of all my rights under the contract or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties

· Restatement § 328 mirrors this position

Uniform Commercial Code Assignments

· one of the most significant uses of assignments occurs in the context of commercial financing

· where a retail business sells goods to consumers, more often than not the sale is on credit – the buyer promises to pay the price + interest at some time in the future

· retailer is interested in converting that promise into money which he may do by assigning his right to a commercial lender (e.g. bank)

· retailer’s seller who may be a manufacturer or wholesaler pursues the same process with respect to the retailer’s promise to pay for goods sold to the retailer on credit (accounts receivable financing – buyer is treated as an account)

· UCC deals with assignment of rights and delegation of duties in Art. 2 (sale of goods) and Art. 9 (security interests in personal property)

· Security interest secures payment or performance of an obligation – debtor enters into a security agreement with a creditor which evidences a transfer of a security interest in certain property (collateral) of the debtor to assure the creditor of payment of any outstanding obligation

· Once he has such assurance of payment, the creditor is a secured party

· To have an attached and enforceable security interest, there must be:

· Either a security agreement signed by the debtor or the collateral must be in the possession of the secured party pursuant to agreement

· The secured party must have given value in exchange for the grant of the security interest

· The debtor must have rights in the collateral

· An attached and enforceable security interest will protect the secured party as to his debtor, certain purchasers of the collateral and unsecured creditors – still need protection, however, against secured creditors of the debtor as well as lien creditors which can be obtained through the perfection of the security interest in the collateral (done through filing a financing statement in one or more appropriate state offices, or through possession of the collateral, which perfects the security interest without filing)

· Art. 9 establishes a comprehensive structure dealing with security interests in personal property and fixtures which secure payment or performance of obligations

· Brings uniformity to an aspect of commercial law which had been subjected to highly variable state statutes

· Deals with the transfer of security interests which, again, are property interests designed to assure the repayment of outstanding obligations

· Debtor retains rights in the collateral (still owns the collateral)

· Granting a security interest in collateral is not an assignment of the debtor’s rights in the collateral 

· If Art. 9 applies to the assignment of accounts, the requirements of that article must be met with respect to any such assignment:

· Elements of attachment and enforceability as well as the requirements of perfection

· in drafting a contract where you don’t want to delegate the duties, you have to be explicit about which duties are not being assigned in that contract

· this is dealt with in § 328 of the Restatement and UCC § 2-210

UCC – After-Acquired Property

· assignment of accounts are found within Art. 9 of the UCC

· deals with liens and security interests

· in the commercial situation, there are often companies that will have a line of credit with a bank – the bank will take a security interest in some of the property of the company or in the accounts receivable of the company (done through an assignment of the accounts to the bank)

· assignment generally comes under Article 2, but the assignment of accounts comes under Article 9

· there is one inconsistency b/w Art. 9 and Art. 2-210:

· general language in 2-210 suggests that rights can be assigned unless the parties agree otherwise or it meets the limitations tests

· Art. 9-318 (in our text 9-406(d)) says that with respect to accounts the parties may not agree that they are not assignable 

Prohibition of Assignments – Anti-Assignment Clauses and UCC Changes

Wonsey v. Life Insurance

· court looks at § 322 – if a contract says that you can’t assign the contract, it will be interpreted as only prohibiting the delegation of duties

Defenses against the Assignee – UCC § 9-318

· Art. 9 deals with assignments of accounts

· §§ 9-400 series is where this information is now located – there is some issue with misnumbering

Seattle-First v. Oregon Pacific

· issue that arose was with regards to other contracts that existed b/w the parties

· court directs us to UCC § 9-404

· the issue is whether the obligor had notice of the assignment before their claim against the assignor in regards to other contracts had accrued 

· if it accrued before there was notice, the obligor has a claim against the assignee

· if it accrued after there was notice, the obligor has no claim against an assignor

· in the context of negotiable instruments, the person who takes the negotiable instrument takes it free of all claims (check this to make sure it is right)

· however, assignors and obligors can agree by contract that the obligor cannot pursue action against the assignee

· Restatement § 326 applies the same principles

Priority Among Successive Assignees

UCC – Waiver of Defenses – Holder in Due Course
