PAGE  

Criminal Law I - Exam Outline:  Fall 2004 - Candeub

A.  INTRO

1.  Elements of a Crime:  Act - Intention – Causation – Concurrence
2.  Common Law Interpretation

a.  Principle of Legality:  Nulla poena sine lege – no crime without pre-existent law, no punishment without pre-existent law.
b.  Example:  Mohan made obscene calls.  Crime not defined by statute.  
RULE:  Mochan punished under “grandfathered” common law crime.
4.  Statutory Interpretation

a.  Crimes escape scope of statutes:  Keeler – D attacks woman and kills fetus.  Not murder.  “Viable Status”

b.  Strategies for interpretation:  US v. Foster-  What does “carry” mean as used in USC 18 Section 924(c)(1).
B.  ACTUS REUS – Voluntary Act
Requirements:  Conduct (act), Result, and Attendant Circumstance

a.  Includes both conduct and result (drug possession and murder)

b.  Exceptions:  reflexive actions, convulsions, movement during unconsciousness

c.  Voluntary Act Examples

i.  Martin – Drunk FORCED into street by police.  


RULE:  Only guilty for intended acts.  No foreseeablility.


ii.  Decina – Epileptic knew of condition, drove, killed children.  


RULE:  Seizure not an act, but he was “proximate cause” of crime and it was “foreseeable”.


iii.  Utter – Severely drunk, stabbed son to death.


RULE:  Act committed while unconscious is not an act.  If unconscious due to moral fault, unconsciousness is not a defense.


* Drunkenness as defense:  forced to become drunk, didn’t know alcohol has an intoxicating effect, or didn’t know it was alcohol
d.  MPC – Voluntary Act (§ 1.13 and 2.01)


i.  Conduct must be voluntary


ii.  Exceptions:  reflex or convulsion; bodily movement during unconsciousness or sleep; conduct during hypnosis; bodily movement that is 
not product of effort or determination of actor, either conscious or habitual (not habit).
e.  Omissions:  Failure to do something - are NOT crimes; 

i.  Unless a legal duty exists:  


1.  statutory:  taxes, education, jury duty; 2.  status relationship:  parent, employer, atty-client, no duty to “illicit” lovers: 


Beardsley ; 3.  contract:  nursing home, body guard; 4.  involvement:  positive voluntary:  rescue; negative voluntary:  rape 

(Jones:  D raped girl, girl jumped in river; D had duty to act b/c his acts caused girl to be put in harms way.); involuntary:  


becomes aware of the peril he created, he must take steps to prevent it from resulting in harm
MPC § 2.01 – Omission:  An act CAN be an omission; Only based on omission if…(1) omission is sufficient by law defining offense,  and (2) duty to perform omitted act by law
C.  MENS REA:  culpable (guilty) state of mind

a.  Culpability Meaning:  Broad; Evil Mind.
b.  Elemental Meaning:  Commonly Used; Particular mental state required by def. of a particular offense

i.  Regina v. Cunningham - D robs gas meter, failed to turn off “stop tap,” and gas seeps through wall, killing Wade. – MR:  Maliciously

   
RULE:  Malice is not merely wickedness, but rather an actual intention to cause social harm of the crime or to recklessly cause 
the social harm of the crime.

ii.  Conley – C tried to hit Carroll with bottle; hit O’Connell instead. – MR:  Intentionally/Knowingly – Presume that a person intends the 
result of intended acts, even if person did not intend the result. 

RULE:  It can be inferred from “the ordinary presumption that one intends the natural and probable consequence of his 
actions” that actor intended permanent disability.


1.  Someone does something knowingly when they are consciously aware that something is practically certain to happen based 

on his conduct.


3.  US v. Morris – D releases worm.  Infects Net and causes lots of “federal interest computers” to crash.



RULE:  Statute ambiguous – comma separated word “intentionally” from “prevent authorized use



MPC § 2.02 (4):  If mens rea requirement appears in conjunction with one material element, it applies to ALL unless 


otherwise indicated.  

b.  Three Types of Elements to Which Mens Rea Is Applied

i.  Conduct Elements:  requires certain conduct (ex. Destroys, enters, etc.)


ii.  Result Elements:  requires a certain result (ex. Causes death of…)


iii.  Attendant Circumstance Elements:  requires certain circumstances (ex. At night, a building)
c.  Intent  


i. RULE:  D desires prohibited conduct/result AND D believes action will bring about prohibited conduct/result.


ii.  MPC:  Purposely, Knowingly, Recklessly, Negligently – specified for particular crime 


i.  Transferred Intent


1.  RULE:  “follows the bullet”



2.  MPC § 2.03(2)(a) – mens rea is purposely or knowingly if you cause a result that differs from the intended result only 

by who or what is affected.

ii.  General Intent:  BIRD F’d Kristen.  Recklessness or Negligence.  Intent relates to act that constitute offense.

iii.  Specific Intent:  Intention or Knowledge.  Any mental element other than physical acts.



1.  Intent to perform future act – possession of pot with intent to sell



2.  Intent to perform actus reus with a special motive – offensive contact with intent to cause humiliation


3.  Awareness of an attendant circumstance 

d.  MPC 4 Types of Mens Rea (abandoned General/Specific Intent) 
1.  Purposely:  A person acts “purposely” with respect to a particular element if his “conscious object” to engage in the particular conduct in question, or to cause the particular result in question (MPC § 2.02(2)(a))

i.  Conditional Intent:  Holloway v. U.S.:  Carjacking - Court said the statute needs to contain a conditional intent



RULE:  You can be held culpable for conditional intent

MPC 2.02 (6):  Condition only matters if it negates the harm.

ii.  Motive:  IS IRRELEVANT
2.  Knowingly:  D was “aware that it is practically certain that his conduct will cause that result”.  (MPC § 2.02(2)(b))

i.  Willful Blindness (Common Law):  Deliberate ignorance and positive knowledge are the same thing so long as 2 conditions are met – 


(1) conscious purpose to avoid knowing the truth , (2) knowledge of high probability of facts existence.

1.  State v. Nation - Minor dancing for tips, proprietor charged with endangering a minor.  
Missouri statute requires knowledge

RULE:  Missouri Penal Code says knowledge = actual knowledge.  State did not take on the portion of MPC with the 
provision for willful blindness and that is “their own fault”.

2.  US v. Jewell:  D paid to drive car w/ a secret compartment across Mexican border into US.  Admitted that he knew of the 
compartment, but did not know what was in it or if anything was in it.


RULE:  Deliberate ignorance and positive knowledge are the same thing.

i. Conscious purpose to avoid learning the truth is not the same as “aware of high probability” that car had drugs.  If actually believed contrary then J cold not be convicted.  If J was, in fact, ignorant, J could not be convicted.

ii.  MPC § 2.02(7):  Uses high prob. standard and eliminates “attempt not to know”.  Knowledge=Knowledge of High Probability

3.  Recklessly


i.  CL:  Actor disregarded a substantial and unjustifiable risk of which he was aware.(no awareness = crim negl)

ii.  MPC § 2.02(2)(c):  Consciously disregards a substantial and unjustified risk that element exists or would result from conduct
4.  Negligently


i.  RULE:  “constitutes deviation from standard of care that a reasonable person would’ve observed in the actor’s situation”


ii.  MPC § 2.02(2)(d):  Same as recklessness, but NO knowledge.

iii.  Distinguishing Civil (tort) from Criminal Negligence:  inappropriate to use civil for criminal or vice versa b/c burden of persuasion is 
higher for criminal negligence.

D.  Strict Liability Crimes

a.  SL does not fit comfortably with the criminal law b/c mens rea is a fundamental requirement of the criminal law.  

b.  Cordoba-Hincapie:  RULE - SL restricted to “public welfare offenses”, which typically involve light punishments of a regulatory or administrative nature.

c.  General Test for SL:  


i.  They are Statutory Crimes


ii.  Statute MUST have a “light” punishment.


iii.  No mens rea requirement for one or more material elements

iv.  Crimes deal with protecting public welfare

d.  Garnett:  Retarded 20 yr old male has sex w/ 13 yr old.  Consent not considered.  Attendant circumstance was that victim is under 14 and perp is more than 4 yrs older than victim.

RULE:  Consent not considered.

MPC:  Section 2.02 (3) and (4) – mens rea requirement was purposely left out of 2 of 3 sections of the Missouri statute

 
iii.  Reasons for disfavor of SL:  Doesn’t deter actors, Punishes w/out blameworthiness (no intentional thoughts necessary), 
Civil/Administrative law do much of the same work, Dilutes moral force of criminal law

e.  Staples:  Modified AR-15, which turned it into a weapon “capable of fully automatic fire”

RULE:  Mens rea required b/c Ps possession of unregistered fully auto weapon doesn’t fit into public welfare offense.
MPC: Gov. would have to prove that he recklessly knew he should register the weapon
f.  § 5861 – Public Welfare SL Crime? PW crime involves actor dealing with a dangerous device that makes him “in responsible relation to a public danger”
g.  Morrisette v. U.S.:  common law crimes - crimes that existed prior to state statutes; assume mens rea baggage, which statutory crimes do not have
h.  Summary of SL

i.   Presumption against it (reason from Garnett)
ii.   Refers to crimes silent as the mens rea requirement and to public welfare crimes
iii.   Presumption works in different ways when interpreting statutory crimes (Staples and Garnett)
iv.   Public welfare category not clear (Staples)

E.  Causation
a.  But For Causation (BFC):  “But for” Ds act would result have occurred?

i.  Ds conduct is cause – in – fact of the prohibited result if the said result would not have 
occurred “but for” the Ds conduct

ii.  Oxendine v. State:  Girlfriend injured boyfriend’s son.  Next day father beat him again.  Boy died later that day from hemorrhaging.

RULE:  Must show that D CAUSED injury.


iii.  Hard Cases



1.  Obstructed Cause:  2 people shoot victim, second kills instantly.  Only 2nd has BF Causation.



2.  Concurrent Sufficient Causes:  2 people shoot victim at same time, either would have killed him.  BF Causation fails.  Use 

substantial factor test.



3.  Accelerating Result:  Look to Oxendine.  Both parties BF causes of victim’s death at that time.

iv.  Who is the actual (“but for”) cause of death?

b) X is an actual cause of death, because V would not have died when he did “but for” the actions of X.  D is an actual cause of death because V would have died five minutes later “but for” the actions of D.

c) X is still an actual cause.  V would not have died “but for” being stabbed by X.  D is no longer an actual cause because D did not commit a voluntary act.

d) X is an actual case of V’s death, but D is no longer an actual cause because D did not accelerate V’s death.

e) The answer to the sine qua non question is “no” for both actors, therefore, both actors are actual causes of V’s death.

f) Here we add the words “as it did” to the sine qua non question and find that both actors are actual causes of V’s death by multiple shootings.

b.  Proximate Cause (numerous tests):  Use when BF is too broad, limits scope of BF.  Causation is direct.

i.  3 Main Categories:  1.  Act of Divine, 2.  Act of Independent 3rd Party accelerates, aggravates harm; causes it to occur in unexpected 
manner., 3.  Omission that helps bring about outcome.

ii.  Kibbe v. Henderson...DRUNK, LEFT IN THE ROAD, WITH NO PANTS

RULE:  If the ultimate result was foreseeable to the original actor and whether the victim failed to do something easily within his grasp that would have extricated him from danger


iii.  BF = PC, If BF = Direct Cause

iv.  Factors Affecting Judgment:  1.  Foreseeability and easy extricability; 2.  Intended consequences; 3. Apparent safety argument

v.  MPC:  But For Causation = Causation, not PC

vi.  Hart and Honore – Proximate cause – criminal law does not hold responsible for resulting harm if there is an intervening cause that 
springs from “free, deliberate, and informed” human action


vii.  Intervening Act:  LaFave – Scott Test (another approach to PC)


1.  If intervening act was coincidence, test is foreseeability.


2.  If intervening act a response to prior actions, test is whether “abnormal” occurrence


viii.  Velasquez v. State:  2 guys drag racing, One dies, Other charged with vehicular homicide


RULE:  No, b/c it would be “unjust”.



***NOTE***  “the Root of All Evil” – Katz




1.  Redl Affair:  Col. Redl – gay/traitor; Urbanski – gave gun to Redl for suicide





Proximate Causation – Urbanski on trial






i.  MPC:  Yes; H&H:  No; Velasquez:  Depends




2.  Palsgraf :  RR was negligent in creating the risk to the boarding passenger – not the risk of falling scales



RULE:  D liable for causing action he intended (both conduct and result)

F.  Concurrence of the Elements (Act and Mental State)
a.  State v. Rose:  Negligent homicide and leaving the scene of an accident


i.  Victim died when struck – manslaughter, maybe corpse desecration


ii.  Negligent while dragging – manslaughter conviction

G.  Mistake and Mens Rea
a.  MISTAKE OF FACT – You are only guilty for those things you intend to do



i.  People v. Navarro:  Stolen Wood, thought wood was abandoned and worthless.



MPC § 221.1 – Burglary:  A person is guilty of burglary if he enters a building (actus reus - conduct) or occupied structure, or 
separately secured or occupied a portion thereof, with the purpose (mens rea – material element) to commit a crime there in and 
he isn’t licensed (material element)


RULE:  If general intent crime, a mistake must be reasonable to exculpate; if specific intent crime, a good faith belief in the 
mistake exculpates.



ii.  MPC Mistake of Fact:  Each part of def. of crime is a material fact, each material 
element has a mental state 
associated with it, MPC rules for assigning mental states – 2.02 (3):  must be reckless or above AND 2.02 (4)

b.  General or Specific Intent Crimes



i.  3 requirements for Specific Intent Crime:  Intent for Future Act; Special Motive; Awareness of some Attendant Circum.
c.  Mistake (or Ignorance) of Law – Not An Excuse!!!


i.  For general intent crime, if there is a mistake but actor intends a moral wrong, then mistake does not count as an excuse

ii.  People v. Marrero:  Prison Guard with an Unregistered Weapon

MPC:  Excuses you if you did something that was not illegal.  Ignorance is no excuse.
H.  Murder:  Unlawful killing plus malice aforethought (common law) 
a.  Intent-to-kill Murder:  desire to bring about death of another; D knows death is substantially certain to occur; may be proved through circumstantial evidence.


i.  Premeditation/Deliberation RULES


1.  Premeditation can occur at the time of the killing



2.  MI:  Interval b/n initial thought and ultimate actions should be long enough to afford a reasonable man time to subject the 


nature of his response to a second look.


3.  Justifications:  Premeditated murderers have time to think; time to change minds.



4.  Midgett:  Father beats son to death.



RULE:  Intent was to abuse, not murder.  No premeditation to murder, just to abuse.


5.  Fitzjames Stephens:  guy walking over bridge, pushes him off.  NO PREMEDITATION.  


ii.  Lesser-Included Offense:  Assault included with Rape
b.  Intent-to-do-Serious-Bodily-Injury Murder:  mens rea for murder met even if D didn’t intend to kill but intended to do serious bodily (life threatening) injury.  MPC REJECTS THIS MURDER TYPE.

c.  Depraved Heart Murder:  reckless/extreme indifference to value of human life.  D sets fire to building where people are sleeping; he doesn’t desire their death, but knows there is a high risk of it.
MPC:  D must consciously disregard a substantial and unjustifiable risk.
d.  Felony-Murder:  If D is in process of committing certain felonies, and kills another (even accidentally), it is Murder.

i.  Fuller – High Speed Chase Results In A Death.  D was engaged in stealing tires=felony.


RULE:  Stealing Tires + Death = MURDER


ii.  Justifications for FM Rule:  Deterrence of negligent felonies and felonies, Transferred Intent, Bad People Must Be 
Punished, Felony 
Murders Are Just Worse


iii.  MPC 210.2(b) – Lists crimes that are reckless.  


iv.  Michigan Penal Code:  listed crimes must be done with the intent to inflict great bodily harm


v.  Limitations on FM Rule


1.  ABSTRACT RULE:  Burroughs – Old Healer Convicted of Murder



RULE:  Separate the crime from the death, allows recognition of whether crime was truly “inherently dangerous”



2.  MERGER: Smith – 2nd Degree murder and Child Abuse; Problem:  Murder has lesser included offense (LIO) of assault.  


RULE:  Where the very purpose of the conduct was the assault that caused death, no FM (unless independent 


motive – armed robbery).  Here, purpose of conduct was child abuse; child abuse caused death.  NO FM.





***Wilson – Note 1, p. 315:  Merger is not appropriate for LIOs because the LIO will be committed 





ANYWAY, thus FM has not deterrent function to encourage safe felonies



3.  KILLING IN FURTHERANCE OF A FELONY


a.  FACTS:  3 men commit burglary.  One man shoots at officer who returns fire killing the man.  D tried for felony murder.


RULE:  D not guilty of FM.  It was not foreseeable that death would occur.  Death was not caused by D.


vi.  FM Rules:  Res Gestae:  the murder must happen during the commission of the crime or during flight AND Death must be caused (in 
loose sense) by the felony


vii.  Limitations:  Inherently dangerous (burroughs); Merger/LIOs (Smith); Causation/res gestae (Sophophone)


viii.   MI FELONY MURDER - Section 750.316:  Murder committed in the perpetration or attempt of arson, criminal sexual conduct (1st thru 
3rd degree), child abuse, major controlled substance offense, robbery, etc.
e.  Introduction of Degrees - Pennsylvania Statute of 1794:  Manslaughter (provoked), First Degree (premeditation), Second Degree (w/out premeditation) 


i.  Manslaughter:  “Heat of Passion” Killings – (1) result from extremely reckless act or (2) committed in HofP w/adequate provocation



1.  Girouard – Man Stabs Bitching Wife



RULE:  Words alone are not sufficient.  Provocation at the time was discovering one’s spouse in act of sexual 


intercourse with another, mutual combat, or assault and battery.



2.  “Rule of Provocation”:  Adequate provocation; Killing done in heat of passion; No cooling off period; Causal connection b/n 

provocation, passion, and fatal act


3.  Dennis – B found out that she smoked crack in front of son; goes to Gs with gun, shoots the new bf 9 times.

RULE:  Reasonable Man Standard



4.  Director of Public Prosecutions v. Camplin – Sodomized Boy Splits Mans Skull



RULE:  “A crucial factor in the defence of provocation from earliest times has been the relationship between the gravity 

of provocation and the way in which the accused retaliated.”



MPC § 210.2 – Manslaughter:  Plain reckless killing under extreme emotional disturbance



5.  Berry – Murderous Dog, 2 yr old walked into lot and was mauled to death.



RULE:  Implied Malice - When D does an act with a high probability it will result in death and does it with a base anti-


social motive and with a wanton disregard for human life.


ii.  Involuntary Manslaughter


1.  Hernandez – Car Accident Involving Manslaughter – Drinking Slogans As Evidence



RULE:  Criminal Negligence - when D fails to be aware of a substantial and unjustifiable risk that circumstances exist or 

result will follow, and failure constitutes gross dev. from standard of care which a reasonable person would exercise in 

the situation.



2.  Williams - Parents Failed to Provide Med. Attention for Baby; Ds were Native Americans, not well educated, and fearful of 


authorities – NOT AN EXCUSE



RULE:  People must avoid taking risks of which they are consciously aware and the threat of punishment is a motivation 

for becoming aware.

iii.  1st Degree Murder:  Premeditated and Intentional killing.  (See intent-to-kill above) Planning activity and evidence of motive are 2 
ways to show premeditation.  Intoxication can drop you down to 2nd degree charge.  



MPC:  Doesn’t divide 1st and 2nd Degree Murder…doesn’t take into account premeditation.


iv.  2nd Degree Murder:  No premeditation, intent to do serious bodily injury, depraved heart, felony murders (other than rape, 
robbery, arson, and burglary)

f.  Michigan Penal Code Section 750.316


i.  750.316:  First Degree Murder…mirrors Pennsylvania Statute.  Killing a police officer.  Must have premeditation



ii.  750.317:  Second Degree Murder…Intent to kill without premeditation



1.  To convict a D of second-degree murder, it must be shown D “acted with intent to kill or to inflict great bodily harm or with a 


wanton and willful disregard of the likelihood that the natural tendency of his behavior is to cause death or great bodily harm.”  



2.  Second degree murder is a killing committed with malice aforethought, but w/out premeditation and w/out
deliberation.

iii.  750.321:  MANSLAUGHTER – Elements of voluntary manslaughter are:  1.  The D must kill in the heat of passion; 2.  The passion 
must be caused by an adequate provocation; 3.  There cannot be lapse of time during which a reasonable person could control passions.

g.  MPC – Criminal Homicide

i.  Murder (210.2):  Killing with purpose or knowledge, with extreme recklessness.  
Felony of the 1st degree


ii.  Manslaughter (210.3):  intentional but heat of passion with adequate provocation (man comes home and finds 
wife in bed with another man); recklessness requirement.  Killing with extreme emotional disturbance 


iii.Negligent Homicide (210.4):  you should have known, but you didn’t know better

h.  Year and A Day Rule:  If death occurs w/in a year and a day after injury inflicted, it’s murder; If not, home free; Not rule in over half of the states

I.  RAPE:  Unlawful sexual intercourse with a female without her consent
a.  Common Law Rape:  Victim must be one other than Ds wife (does not apply in most states)

i.  Actus Reus:  Conduct – sexual intercourse


ii.  Mens Rea:  (no AC mens rea requirement)                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

1.  Conduct – sexual intercourse


2.  Attendant Circumstance – w/out consent

b.  Mistake of Consent is IRRELEVANT.
c.  MPC § 213:  First/second degree rape (“social companion” rule); Gross sexual imposition does not equal rape; Sexual promiscuity defense/prompt complaint/corroboration; Mistaken husband.
d.  Alston:  D breaks up with Brown (woman).  D follows B in a seemingly coercive manner.  D and B went to D’s friends’ house.  B said at some point during their walk that she did not want to have sex.
RULE1:  When prior continuing consensual sexual relationship exists, lack of consent must be clearly, unequivocally communicated

RULE2:  Force = physical force (i.e. as best evidenced by resistance) OR threats of force that reasonably induce fear of force

e.  Rusk:  D used coercive tactics to get victim/survivor into apartment.  D “lightly choked” victim/survivor.
RULE:  Given facts, no evidence of reasonable fear.
f. Resistance Requirement:  If eliminated, would make rape consistent with other consent crimes like robbery, kidnap, and assault

h.  RAPE REFORM


i.  Eliminate resistance


ii.  Concentrate solely on Ds use of force to compel


iii.  Commonwealth v. Berkowitz – Raped By Boyfriend’s Roomie


RULE:  Physical resistance is not required, but there must be more than verbal resistance

 
MPC:  “Gross sexual imposition” is a lesser offense that occurs if a male compels intercourse “by any threat that would 
prevent resistance by a woman of ordinary resolution”


iv.  People v. John Z – Stopping in the Middle

RULE:  Consent can be withdrawn ANYTIME

v.  Ascolillo RULE:  A reasonable mistake is not a defense; Similar to statutory rape.


vi.  Boro:  Man acting as doctor, tells woman she must have sex with a serum donor to be healed.


RULE:  To be rape, person must be “unconscious of the nature of the act”.
J.  THEFT

a.  Crimes Against Persons


i.  Burglary = Larceny + unauthorized entrance into home/structure + at 
night


ii.  Robbery = Larceny + force or threatened force

b.  Crimes Against Property


i.  Larceny = tresspasory taking + carrying away


ii.  Embezzlement = non-trespassory taking + carrying away

c.  Larceny – “trespassory taking and carrying away of the personal property of another with the intent to deprive the other of the property permanently”


i.  3 Elements



1.  Trespassory Taking (caption) – taking of possession of property




Ex.  US v. Mafnas:  Stealing Money From Banks, Armored car employee takes money bags, opens.  




RULE:  Must “break bulk” to be considered larceny.


2.  Carrying Away (asportation) - possible with a slight movement



Ex.  Montero:  M threatens O in effort to carjack M, eventually hitting O who flees, as did M.  M never took 


possession of car.




RULE:  No asportation language in statute, arguably no real taking




Ex. Robbery:  Larceny + force or threatened Force – carjacking fact = CL robbery




MPC § 223.2:  possession/custody distinction replaced with “unlawfully takes” or exercises unlawful 



control over”; No asportation.



Ex. Topolewski:  Stolen Meat, T and D arrange for theft of meat.  D was employee, becomes informer and 


theft becomes a “sting” operation.




RULE:  OK to set sting op provided that owner is not “in the position of having consented to the taking”



Ex. Lund:  Grad students uses computer in an unauthorized manner by using other’s accounts




RULE:  Not larceny, b/c computer services cannot be “taken or carried away”


3.  Intent to deny permanently (defy owner of property)



Ex.  Brown:  Stolen Bike Tire from the Wrong Bike




RULE:  Actor MUST INTEND TO PERMANENTLY TAKE THE ITEM or even to destroy it.
d.  Embezzlement:  fraudulent conversion of the property of another by one who is already in lawful possession of it.

i.  Rex v. Bazeley:  Received Bank Notes, bank never had actual possession

RULE:  You must have actual possession before you can have constructive possession

ii.  Embezzlement Elements:



1.  D acquired personal property of another lawfully



2.  D fraudulently converted the property



3.  D acquired property by virtue of entrustment


iii.  Some states and MPC combine larceny/embezzlement

e.  Federal Mail, Wire and Computer Fraud 


i.  US v. Czubinski:  Looking At IRS Files and Info, Unauthorized IRS clerk looks up returns for personal reasons.


1.  3 Statutory Crimes in this case



a.  Wire Fraud Legal Standard:  Intent to defraud; and Use of interstate wire communications




b.  Honest Service Fraud



c.  Computer Fraud:  Accesses “Federal Interest Computers”, Exceeds authority, AND Obtains “anything of 


value”


RULE:  Satisfying “idle curiosity” is not “anything of value.”

K.  Attempt:  D must intend to commit the crime AND take a “substantial step” towards the commission of the crime
a.  ISSUES WITH ATTEMPT:  Difficult to draw the line between thinking about committing a crime and fortuitous frustration.
b.  IN MI:  A D may be convicted of an attempt even where the evidence 
shows a completed crime.

i.  If the elements of armed robbery were successively peeled away, singly or in various combinations, the offense of 
attempt to commit armed robbery, or any necessarily included offense of 
armed robbery would not emerge.

c.  Reasons for Punishing Attempt

i.  Protect Public


ii.  Protection justifies intervention; it does not justify punishment.


iii.  Justification Depends On Rationale For Criminal Punishment


1.  Retributivist (“just desserts” – must do something to deserve punishment):  Punish for inflicting harm (doing evil), 

Punish for intending harm



2.  Consequentialist (utilitarian – prevent bad consequences):  Punish those with bad disposition

d.  MPC makes no distinction b/n the actual crime and attempt of the crime

e.  Attempt and Mens Rea


i.  Gentry:  Douses gf with gasoline.  She “walks by oven” and ignites gas, suffers burns, He tries to snuff out fire.

RULE:  Must have INTENT.  Intended to pour gas and intended to commit murder.
f.  The 6 Tests from the comment to the MPC


i.  Physical Proximity:  the overt act must be proximate to the crime



1.  Rizzo:  Police Prevent Crime – ct said weren’t close enough to have opportunity to commit crime

ii.  Dangerous Proximity (HOLMES):  greater gravity/dangerousness and nearer crime


iii.  Indispensable element:  

iv.  Probably Desistance Test:  actor must reach a point of no return; is actor close to completion?

v.  Abnormal Step:  any step toward crime is departure from conduct of the normal citizen and displays liability

vi.  Unequivocality:  attempt must basically be the completed crime; looks at the actions – is it unequivocal from the actions 
that he intended the act?
g.  Oviedo, Stokes, Otto:  Need for Overt Act; If Intent is clear, “slight” overt acts are enough; Attempt = preparation + intent + danger to public

h.  Peasless:  Employer offers to pay younger employee for arson.  Employer constructs combustibles, rides with employee towards intended building, but then changes his mind.

RULE:  Must have “Present intent to accomplish the crime without much delay, and to have had this intent at a time and place 
where he was able to carry it out.  Solicitation, however…(
i.  Holmes’ Dangerous Proximity Test:  (1) Intent; (2) Physical Proximity + Gravity; (3) Or, “the nearness of the danger, the greatness of the harm, and the degree of apprehension felt”
j.  Special Defenses for Attempt

i.  Impossibility:  Thousand - Undercover “cyber-cop” makes contact with Thousand, posing as 14 yr old female, arrange 

meeting at McDonald’s, arrests T for distribution of obscene material to a minor.  


RULE:  Mistake has nothing to do with the fact that it was impossible to commit the crime (ie. There was no 14 yr old)

ii.  3 Kinds of Impossibility



1.  Factual Impossibility:  Shoot you with unloaded gun – believes goal of act to be illegal, impossible to achieve.



2.  Legal Impossibility:  Actor BELIEVES act is criminal, but it is not - stealing jewels left on driveway, but in fact 


they are trover; Believes goal of act to be illegal, but it is legal.



3.  Hybrid Legal Impossibility:  Believes act to be illegal but commission impossible because of mistaken belief 


about a legal factor. (ie. Receipt of unstolen property believed to be stolen; Pickpocketing Statute)

MPC § 5.01:  No Impossibility Defense!  If actor believes the act is a crime, then it is attempt.  

L.  Solicitation:  Asking, enticing, inducing, or counseling another to commit crime; The conspirator does not have to agree

a.  Merger Rules:  Solicitation merges with crime solicited if attempted or committed.

M.  Conspiracy:  An agreement between 2 or more persons to do either an unlawful act or a lawful act by unlawful means.  
a.  General Rules


i.  Merger:  No merger with substantive crime (unlike attempt and
 solicitation)


ii.  Actors guilty for all completed crimes of co-conspirators in furtherance of conspiracy (Pinkerton v. US)



1.  Continuous conspiracy…partner continues with act, non-participating co-conspirator is guilty of acts committed.

iii.  Conspirators are guilty of crimes that all members of conspiracy commit in furtherance of such conspiracy. – All 
characters involved in bank heist are guilty of conspiracy…no matter what their roles

b.  Basics:  Conspiracy – Need to have a slight “meeting of the minds” AND some initiation

i.  Mens Rea:  Agreement to engage in criminal conduct (MPC and most statutes); Attendant circumstances - Direct 
knowledge not necessary

ii.  Actus Reus:  Agreement to engage in criminal conduct (MPC and most statutes); Attendant circumstances - Overt act in 
furtherance of conspiracy (some jurisdictions, MPC) AND 2 people must participate in conspiracy


iii.  Causation:  Not an issue here
c.  Conspiracy in MI:  Must have 2 people AND Punishment – equal to actually doing crime.  (Different from cutting punishment in half for ATTEMPT)
d.  Bilateral:  You must have two , real conspirators for conspiracy - “It is impossible in the nature of things for a man to conspire with himself” – Justice Cardozo
e.  Unilateral:  One “good faith” conspirator is enough.  MPC:  Only one person needed for conspiracy

i.  Foster:  F approaches R with offer to rob H.  R agrees but goes to police.


RULE1:  Conviction for 1 conspirator cannot stand, if other acquitted.


RULE2:  Rule 1 only applies if at the same trial.  

f.  Conspiracy does not merge with Attempt OR Solicitation

g.  How to violate RICO…CONSPIRE; BE INVOLVED IN A PATTERN OF RACKETEERING ACTIVITIES (any act of threat involving murder, kidnapping, and gambling); Acquire interest in any enterprise through pattern of racketeering; Participate in conduct of enterprise through a pattern of racketeering activity

M.  Accomplice Liability
a.  CL Rule:  Crime must be committed.  Intent to perform assistance, and intent that assistance result in crime.  Participate in assistance of crime.
b.  MPC §2.06 – Accomplice Liability:  Crime must be committed with “purpose of promoting or facilitating the commission 
of the offense; Actus Reus:  (1) Solicits person to commit crime; OR (2) aids or agrees or attempts to aid such person in planning or committing crime; OR (3) has duty to prevent crime.

c.  Elements of Accomplice Liability

i.  Hoselton:  H with friends trespass onto barge.  Friends break in, take stuff.  H did not know of friend’s intentions when he 
observed theft, he left the area.


RULE:  Must participate in theft and intend to commit larceny.  Being a “lookout” is not the act of an accomplice.

ii.  Riley:  R and P fire on group of people.  Ballistics analysis cannot show which one wounded whom.

RULE:  An accomplice does not need to act intentionally toward the prohibited result.

iii.  Counterintuitive Result:  People acting together to commit unintentional crimes cannot be accomplices to each other.


MPC § 2.06(4):  Person is an accomplice if he shares the same mens rea as the person committing the act.

iv.  Natural and Probable Consequences Doctrine



1. Linscott:  Agree to rob their drug dealer.  While breaking and entering, Fuller shoots dealer.



RULE:  A statute that defines accomplice liability to include crimes “reasonably foreseeable” from the one intended  

is constitutional.  (Similar to Connelly – if I hit someone in the face, it is reasonable to believe I would injure them).

d.  Actus Reus of Accomplice Liability:  If you solicit or provide instrumentality, you are an accomplice


i.  Vallancourt:  V & B ring doorbell, hang around porch.  V & B walk to back of house, B knocks on window.  Both charged.

RULE:  Mere presence does NOT constitute aid.
N.  General Defenses to Crimes

a.  Failure of proof (ie. Mistake of fact)

b.  True Defenses


i.  Offense Modification Defense:  commits act but falls outside social harm statute (ie. Family that pays kidnappers ransom) 
c.  Justification Defense:  SHOULD have committed crime b/c it was the “right thing to do”


i.  Self-defense (killing aggressor greater than killing innocent victim):  A justification AND an excuse


1.  Defender must have:  Subjectively honest belief (MPC) and objectively reasonable beliefs that, I am in imminent 

peril or
death/serious bodily harm AND this response was necessary to save me



2.  Real or apparent threat – threat must be unlawful and immediate



3.  Self defense not available to person who provokes conflict (aka. aggressor)



4.  Duty to retreat (house exception)



5.  Stand your own ground (most jurisdictions)


MPC § 3.02 – SELF DEFENSE:  Force in self-protection is justifiable if actor believes it is immediately necessary for the 
purpose of protecting himself against use of unlawful force; Actor did not provoke; Actor could not safely retreat (Except no 
requirement to retreat from one’s house)




6. Ex.  Walking on sidewalk onto bullly’s turf (note 1A, 491)



RULE:  No right to self defense…she knew that walking down that street would “provoke” him 



MPC:  No right to self defense…she had no duty to walk down that street.  She should take every step possible to 

avoid having to take force against a threat 


ii.  Defense of others


iii.  Defense of property



1.  Ceballos:  C sets up trap gun, 2 teens break into garage, one shot in head.  



RULE:  NOT a justified defense.  Use of deadly force is NOT OK in defense of property.
c.  Excuse Defense:  committed at but for some reason mercy is appropriate


i.  Duress:  3 Requirements - Immediate threat of death or serious bodily injury; Well-grounded fear that the threat will be 
carried out; No reasonable opportunity to escape

ii.  Intoxication:  Reduces 1st degree murder to 2nd degree

iii.  Insanity:  M’Naughten Test - At time act committed, actor (1) Due to “defect” in reason did not know the nature and 
quality of the act OR (2) If he did, he did not know that such act was wrong


MPC § 4.01:  Insanity - As a result of mental condition, D lacks substantial capacity to appreciated the criminality of his 
conduct; when, as a result of mental disease or defect, D lacked substantial capacity to conform conduct to requirements of 
law

iv.  Infancy: Rule - Under 7, no criminal capacity; 14 and above, fully responsible; B/N 7 and 14, rebutable presumption
PAGE  

