I. General Intent Crimes ~ Actor intends to do the act which he did
a. 2nd Degree Depraved Heart Murder – no intent to kill, gross criminal negligence homicide
b. Involuntary Manslaughter – no intent to kill, criminal negligence homicide
c. Battery unlawful application of force to the person of another or offensive touching either intentionally or through criminal negligence.  Misdemeanor.
i. There Must be contact

ii. Intentional Battery includes an assault, negligent battery does not include an assault
d. Rape non-consensual (without permission) sexual intercourse (penetration however slight is sufficient, emission is not required) with a woman not the actor’s wife.  (marital exemption creates constructive consent in perpetuity).  Impotency not a defense, but if you are under 14 you can’t be convicted of rape.
II. Specific Intent Crimes ~ Actor has intent to do the act and intends to achieve a particular result
a. 1st Degree Intent to Kill Murder (malice and premeditation)

b. 1st Degree Felony Murder (BARRKs)

c. 1st Degree Torture Ambush or Poison Murder

d. 2nd Degree Intent to Kill Murder (malice)

e. 2nd Degree Felony Murder

f. 2nd Degree Severe Bodily Harm Murder

g. Voluntary Manslaughter – Provoked intent to kill.
i. Provocation: (Sudden Passion)
∆ was provoked, RPP would have been provoked, ∆ had not cooled, RPP would not have cooled (Adultery and mutual combat are common examples)

h. Assault is either an attempted battery or tort-type assault which is intentionally placing a person in apprehension of an immediate battery
i. Stalking putting someone in constant apprehension of imminent battery.  Stalking is a form of aggravated assault… intent to scare should be involved
j. Arson is the malicious burning of the dwelling of another.
k. Burglary trespassory breaking and entering the dwelling of another in the night time, with the intent to commit a felony or any larceny therein.  (Must be w/o permission, some breaking must occur at night, if a tool is used to commit the object crime then it’s passing of the plane counts as an entry)
i. Dwelling – the abode of a person, any structure modified for living
ii. Breaking – making some “hole” in the “box” of the house, to break or to cause the breaking… there can be constructive breaking
iii. Entering – crossing the plane of the sill, even if only one’s ear it counts for entering.  If a tool used for carrying out the object felony can count for entering.  
iv. Nighttime – sunset to sunrise; or not until you can no longer distinguish the feature’s of a man’s face, while after sunset (~30 min)
l. Larceny is the trespassory taking and carrying away the personal property of another with the intent to steal it.  
m. Robbery is the trespassory taking and carrying away the personal property from or in the presence of another by force or threat with the intent to steal it.
n. Larceny by Trick wrongful possession of property by misrepresentation to the owner with knowledge of falsity of the misrepresentation and intent to defraud owner of possession

o. Embezzlement is the wrongful conversion by one in proper possession
p. False Pretenses is a material misrepresentation of past or present facts which causes the victim to pass title to his property to the wrongdoer and the wrongdoer intended that to happen in making the misrepresentation.
q. Attempt main aspects: Specific intent, Preparation vs. Perpetration (Solicitation and Conspiracy are mere preparation), Impossibility (factual not a defense, legal is), Abandonment is a defense… (Substantial Step the main test for Perpetration.  Probable Desistance, Equivocality, and Proximity)
r. Kidnapping confinement without authorization or lawful authority
s. Solicitation asking someone to commit a crime for you, and really meaning it.  Abandonment is a defense.
t. Sodomy 
u. Conspiracy intent to have the crime committed 
v. Mayhem intentional disfiguring or maiming of another
w. Forgery the fraudulent making of a false writing that has apparent legal significance or with intent to defraud.
x. Dueling fighting by previous agreement with deadly weapons.  
y. Carjacking robbery of one’s car.
z. Bigamy entering into a marriage while one is already married
aa. Extortion whoever, under a threat of informing, or as a consideration for not informing, against any violation of any law of the US, demands or receives any money or other valuable thing, shall be guilty.
III. Defenses
a. Self Defense A person who is not the aggressor in an encounter is justified in using reasonable force against an adversary when such person reasonably believes 1) he is in immediate danger of unlawful bodily harm and 2) reasonable believes the use of such force is necessary to avoid this danger.

i. Deadly force and be met with non-deadly force.  Deadly force can be met with deadly force.  But non-deadly force and never be met with deadly force.

ii. Subjective belief alone should be sufficient (trend today) but apol doesn’t think this will prevail it will give scaredy cats a right to kill.  

b. Authorized Reliance a person relies upon the word of a public official authorized to give advice on a particular subject, that turns out to be bad advice.
c. Insanity – 4 Tests
i. M’Naghten’s: to establish insanity it must be clearly proved that at the time of committing the act the accused was laboring under such a defect of reason from disease of the mind that 1) he did not know the nature and quality of the act or 2) if he did know, he did not know it was wrong.  (Predicated on Cognition, Majority Test)

ii. Irresistible Impulse:  Defendant is not guilty if he had a mental disease which kept him from controlling his conduct (NH, ME, Virgin Islands)

iii. Durham Product Test:  Defendant is not guilty if his act was the product of mental disease or defect. (volition)

iv. MPC:  A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate (know) the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law. (ALI Test / MPC Test / Substantial Capacity Test)

d. Intoxication is a defense to specific intent crimes but not general intent crimes.  
e. Infancy a child under the age of 7 was conclusively presumed to be incapable of forming mens rea.  For children 7-14 there was a rebuttable presumption.  14+ rebuttable presumption of the capacity to form intent.  
f. Factual Impossibility if the attended facts and circumstances were as he believed them to be, then it would be factual impossibility and he can be convicted.
g. Legal Impossibility if the situation had been exactly as the criminal wanted them to be and the crime could not have been committed because there was no such crime then there is legal impossibility
h. Ignorance of the law is not a defense; it would be impossible for prosecutors to prove in many cases the defendant knew the law.  
i. Duress unlawful force, coercion, a person of reasonable firmness would not be able to resist.
j. Mistake of Law works to say that a person was mistaken about some law other than the law that they are alleged to have broken.  
k. Mistake of Fact regarding specific intent crimes mistake of fact is a defense as long as it is a genuine mistake; for general intent crimes the mistake must be genuine and reasonable, for strict liability crimes there is no such defense.  
IV. Strict Liability Crimes
a. Statutory Rape
b. Statutory Anything
	1st Murder
	2nd Murder
	Voluntary Manslaughter
	Involuntary Manslaughter

	TAP
	Intent to Kill
	Intent to Kill

    Provocation

    4 elements

Or Imperfect R/SD
	No Intent to Kill

(negligence)

	Intent to Kill (premeditation)
	SBH
	
	

	Felony BARRKs
	Depraved Heart
	
	

	
	Felony Murder
	
	


Provocation: (Sudden Passion)

∆ was provoked


RPP would have been provoked


∆ had not cooled


RPP would not have cooled

(Adultery and mutual combat are common examples)
Misdemeanor Manslaughter Rule

Provocation can be based upon a series of events
Identity of the victim is not an element in homicide, as long as the causal chain is complete
Cold blooded – premeditation
Hot blooded – provocation

Cold blooded has more Moral Culpability

MPC, provocation doctrine reduces some murders to voluntary manslaughter… 
MPC presumes provocation precludes malice

2nd Degree Depraved Heart Murder

Criminal recklessness, the conscious disregard of a known and substantial unjustifiable risk

Involuntary Manslaughter

Criminal negligence even though the person was unaware of the risk, they should have been aware of the risk


Self Defense

If someone genuinely believes their life is in peril and the RPP would also genuinely and reasonably believe so, the homicide is 100% privileged
If the RPP would not think so, the genuine fear negates malice and it is Voluntary Manslaughter

One may infer intent to kill from the use of deadly weapon
Stalking is a form of aggravated assault… intent to scare should be involved
Rape

Traditional Definition of rape… unlawful carnal knowledge of a woman forcibly or against her will without her consent
An honest reasonable belief of consent is a defense for rape… If the RPP would believe there was consent then there is no rape.  However, No means No or I don’t want to… equates lack of consent.  
Yes is revocable, a person can change their mind.  Age of consent… sex with someone under which is strict liability… It doesn’t matter if the minor is the aggressor
Unconscious people can not consent
Impotency not a defense, but if you are under 14 you can’t be convicted of rape… 

Burglary
It doesn’t matter how humble one’s home is even the king and all of the king’s men must seek consent before entering.  A man’s home is his castle.  

Breaking includes within the concept of without permission.  

Being away from the home does not stop it from being a dwelling when there is intent to return

Abandoned property is not subject to larceny… outhouses can be included in dwelling… the closer they are to the house the more likely they are to be associated with the house
Curtilage is the area immediately surrounding the house, city yard, white picket fenced enclosed area, the grass around your house etc… Curtilage never crosses the road

See Gray v. state pg 315

Entering: Crossing the plane of the sill, even if only one’s ear counts for entering


A tool used for carrying out the object felony can count for entering

Nighttime
1. sunset to sunrise

2. not night until you can no longer distinguish the features of a man’s face, while after sunset (about 30 minutes)

Definition of nighttime is very frequently modified by statute… 
Larceny
Has to be something that can be taken and carried away… 

Heat, water, electricity, cable tv… not capable of being stolen under larceny… 

Real property get not subject to larceny only personal property… 

It is larceny to wrongfully dispossess someone with a superior possession right… AN OFFENSE AGAINST POSESSION!!!
Owner of land has constructive possession of items on their land… There is no larceny when there is one continuous possession… 

An animal to be the subject of larceny must be useful in the production of food… 

Property is almost always in the possession of somebody unless abandoned

Bazeley pg 343

Possession and custody are separate issues… you can dispossess someone of something which they gave you custody of… 
There is an exception when the item is given over to the servant for the servant’s use… however, if the handing over of the property causes great trust… 
Almost always in the master servant relationship, master has possession and servant has custody… When there is a great deal of trust involved the servant has possession…. (cattle example)
If there is a dispossession involved it is larceny if a trick or lie is involved it is by false pretenses…



Theft Offenses:




Larceny




Larceny by Trick 



Embezzlement




FP




Robbery a crime of larceny + 2




From the person by force or threat of force

Robbery
A person must be present and an object must be taken.  The object must be acquired from the other…. An unlawful transfer of possession… 
If a good state of mind no trespassing bad state of mind trespassing… and if bad state of mind larceny if not no larceny… 
The intent to steal does not have to be formed prior to the trespassory taking and carrying away… 

State v. Coombs p. 373

If you lie to acquire possession there is a trespassory taking and carrying away… Intent to collect a debt is generally not considered an intent to steal.  Carjacking is robbery.  Robbery is specific intent.  Robbery of one’s automobile.  

False pretences

A material misrepresentation of past or present facts which causes the victim to pass title to his property to the wrongdoer and the wrongdoer intended that to happen in making the misrepresentation.  

An offense against title 

Sometimes you will hear the phrase in reliance thereon but it is a redundant addition.
Dueling


Fighting by previous agreement with deadly weapons.  It is decided that social interest puts life and limbs above the call of honor, so dueling is illegal.  It is considered 1st degree murder.  Provocation plays no role, since the heat of passion almost always passes before a duel takes place.  The seconds of both parties are guilty of aiding and abetting murder.  If it's a nonfatal duel, usually attempted murder and/or aggravated assault (IE assault with intent to murder or assault with a deadly weapon).  Common law misdemeanor and guilt can be found even if duel doesn't take place.  Challenging another invokes guilt.  Bearing the challenging by provoking conduct invokes guilt as well.
Solicitation


Asking someone else to commit a crime and really meaning it. Abandonment is a defense.
Attempt


Specific Intent Crime (Intoxication can be a defense to specific intent crimes)


Is this preparation or mere preparation or is perpetration


If there is no attempt there is no crime and attempt requires perpetration


Factual impossibility is never a defense to an attempted crime… 


Legal impossibility is a defense


Abandonment is a defense to both attempt and solicitation but not conspiracy


Mere






Attempt
Sol. ~ Conspiracy ~ Preparation


Perpetration



          Substantial Step ~ Probable Desistance ~ Equivocality ~ Proximity

Probable Desistance is when the person goes past the point that most people would go…
Pg. 490

MPC Attempt


Purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes him to be; or


When causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or


Purposely omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime

Specific intent
Preparation vs. Perpetration

Impossibility

Abandonment

Substantial step is the majority test for perpetration for attempts

Attempted murder always has intent to kill… 
Factual impossibility not a defense, legal is… it is nearly impossible to tell the difference… MPC abolished impossibility of a defense… 


If the person believes they are capable and that it is impossible than they can be convicted… 


If the attended facts and circumstances were as he believed them to be, then it would be factual impossibility and he can be convicted… Model Penal Code §5.01
Preddy first paragraph for legal impossibility: 

Mens Rea & Actus Reus } Concurrence

Causation

Harm

The identity of the victim is not an element… 

But For

Proximate


Direct


Indirect --- Intervening Cause --- Foreseeable







If Yes Defendant is liable;

If No the intervening cause makes first cause remote and makes the intervening cause a superseding cause

Dependant intervening causes are almost always foreseeable; a dependant intervening cause is a reaction to the situation.
And independent intervening causes are almost always unforeseeable; independent intervening causes are all others.
Criminal Law Principles

Mens rea (criminal intent)



Actus reus (the act)





Act must be product of the bad state of mind

Concurrence the act must be manifestation of the advanced state of mind (criminal intent, mens rea)

Causation



Harm requirement – e.g. Murder - someone to be dead




There has to be a causal connection between the act and the harm



Principle of legality

Theories of punishment deterrence (general and specific) and rehabilitation (retribution is a theory of punishment as is incapacitation, but out penal system focuses on deterrence and rehabilitation)

Elements (parts) of the Crimes:  (each must be proved beyond a reasonable doubt)

Voluntary act or failure to act when there was a duty to do so, duty can arise from relationship (parent to minor child),

	Specific Intent Crimes
	General Intent Crimes
	Strict Liability

	Subjective Fault
when he knows Conduct Circumstance and Result
	Objective Fault
(compare conduct to that of the RPP)
	No fault

	Purpose & Knowledge (can substitute for intent)
	Criminal Recklessness and Criminal Negligence (should have been aware of the risk)
	


MPC pg 742
Conscious disregard of a substantial and unjustifiable risk that a material element exists or will result from his conduct… gross deviation from the standard of conduct the law abiding person would observe

A person acts negligently when he should be aware of the risk

He who receives stolen property knowing it to have been stolen is guilty of a class a felony

He who receives stolen property having reason to know it was stolen is guilty of class a felony

He who receives stolen property (strict liability no defenses)
Knowledge of a circumstance is not required, as an interpretation of federal statute… not binding in state court…

You can’t have an intent t steal when something is believed to be abandoned

2◦ Depraved Heart Murder criminal recklessness definition from MPC

Involuntary Manslaughter negligence definition from MPC

1◦
2◦
M/S

Negligent Homicide
Criminal Recklessness = Big hump (knowing the risk)
Criminal Negligence = Middle hump (should have known of risk)
Identity of the victim is never a defense

Intent means a minimum decision to commit murder… murder the killing of a human with malice aforethought… there has to be intent to kill…. 
You cannot predicate attempted murder on SBH or Depraved heart

Since attempted murder requires and intent to kill…

Conditional planning… has always satisfied intention and satisfied specific intent requirement of most state statutes
Responsibility: Limitations on Criminal Capacity
Insanity

A truly insane person, is incapable of forming mens rea

Test used by the majority of jurisdictions today:

M’Naghten’s: to establish insanity it must be clearly proved that at the time of committing the act the accused was laboring under such a defect of reason from disease of the mind that 1) he did not know the nature and quality of the act or 2) if he did know he did not know it was wrong.  (Predicated on Cognition, Majority Test)
Irresistible Impulse:  D is not guilty if he had a mental disease which kept him from controlling his conduct (NH, ME, Virgin Islands)

Durham Product Test:  Defendant is not guilty if his act was the product of mental disease or defect. (volition)
MPC:  A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate (know) the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law. (ALI Test / MPC Test / Substantial Capacity Test)

M’Naghten is the majority rule, Than some states use a combination of M’Naghten and Irresistible impulse… Some use Durham Product… some only look to first prong of M’Naghten
Court in Finger says it would be unconstitutional to eliminate insanity defense (Nevada Supreme Court)

In response to Hinckley (shooter of Reagan), congress took the MPC and deleted the volition aspect and left the watered down M’Naghten test.
Defendant must be sane:  At time of the act, at the time of trial, at the time of allocution and at the time of execution of sentence (particularly death penalty cases)
If they are put in the asylum and become sane they must be released. 

You cannot put an insane person on trial due to the defendant not being able to effectively communicate to their counsel.  A Trial of an insane person would be a violation of the 6th Amendment.  

We do not execute insane people.

A couple states allow a status of diminished capacity where the person is not sane but not insane and they could pre-meditate.  Mentally Ill but not insane people should be incarcerated with people of similar condition to be treated for their condition.  

MI used to use the substantial capacity test and may still do so.  

Infancy
Infancy was a common law defense, a child under the age of 7 was presumed to be incapable of forming mens rea.  It was a conclusive presumption.  7-14 it was a rebuttable presumption.  

Traditionally Delinquents could be sent to reformatories until the age of majority

Typically when making probable cause determination there is no right to cross-examination

If it was adjudication of delinquency and not a waiver counsel and cross examination would be needed as well as statement of reason.  

Intoxication
Voluntary intoxication, let’s have a beer, two beers, 10 beers, hundred beers

Involuntary intoxication has three possibilities


Person did not know they were drinking an alcoholic beverage (theoretically possible)


The Person did not know alcohol has an intoxicating effect.  


Forced Intoxication (drink it or die)

Voluntary intoxication if often considered a defense to specific intent crimes

Most jurisdictions allow involuntary intoxication a defense even to general intent crimes… 


If the derangement remains after the intoxication has left the body it is insanity.  

Intoxication was originally an aggravating factor and not a defense.  

In Michigan all 2nd degree murders are general intent crimes (to prevent intoxication as a defense)

Status crimes are unconstitutional.  You can’t punish a person for being a gangster, only an act of gangsterism. You can’t punish a person for being a prostitute but only for an act of prostitution.  When are you no longer prostitute?

Ignorance
Ignorance of the law is not a defense, it would be impossible for prosecutors to prove in many cases the defendant knew the law… you are more likely to have mistake of law as a defense than ignorance of law







Mistake

Mistake of law works to say that a person was mistaken about some law other than the law that they are alleged to have broken.  

Regarding specific intent crimes mistake of fact is a defense as long as it is a genuine mistake

For general intent crimes the mistake must be genuine and reasonable

For strict liability crimes there is no such defense

READ US v. DYKES
Authorized Reliance

Statute later repealed 

Case later reversed
A person relies upon the word of a public official authorized to give advice on a particular subject, that turns out to be bad advice.  

Public Authority
The "public authority defense" defendant would have to prove one of three things, including he believed he was cooperating with the government when he committed the crimes, that an officer gave him permission to do it, or that the sheriff's department somehow entrapped or induced him to break the law.

Duress
Necessity nature you need to do it… Duress gun to head
Generally speaking you cannot kill someone else to save your life (British position)

Holmes says maybe you can kill to save somebody’s life

The great weight of authority says you may not kill in the context of duress.
The threat for duress must be imminent.  It must be immediate, right now. 

MPC Duress:  unlawful force, coercion, a person of reasonable firmness would not be able to resist.  Under mpc you can commit murder… replaced necessity
Common law:  imminent danger of death or great bodily harm… you cannot commit murder
Duress is a very limited defense.  

No necessity in the model penal code.  

The expanded necessity doctrine is now the choice of evil doctrine / lesser evils doctrine…

An officer must have probable cause to believe a felony was committed and that the person did it, if so he would be privileged to use deadly force in effectuating an arrest.  
For the private citizen there would have to have been a felony committed and the courts differ on prong two

So there is a difference between officers of the law and citizens on the standard of defense through prong 1.  and for some courts prong 2 as well.  

If the officer uses deadly force to effectuate an arrest there is tort liability when the person did not commit the crime and in many states officers can be convicted of a crime for using excessive force… 

Self Defense

A person who is not the aggressor in an encounter is justified in using reasonable force against an adversary when such person reasonably believes 1) he is in immediate danger of unlawful bodily harm and 2) reasonable believes the use of such force is necessary to avoid this danger.

Non-deadly force can be met with deadly force.  Deadly force and be met with non-deadly force.  Deadly force can be met with deadly force.  But non-deadly force and never be met with deadly force.  

Subjective belief alone should be sufficient (trend today) but apol doesn’t think this will prevail it will give scaredy cats a right to kill.  

Michigan is a retreat state.  You must retreat if possible, before the use of deadly force.  There are approximately 22 retreat states.  This is the Castle doctrine.  You do not have to retreat when you are in your dwelling.  You shouldn’t shoot someone in your family unless you try to retreat.  

See page 989

Even when you are in a no-retreat state you have to take that into account when deciding whether it was necessary to kill.  
The initial aggressor has no right to self defense it can be reclaimed by withdrawing and communicating.  

In Ohio it is a misdemeanor to fish on a Sunday… It is not illegal to do something that has not been criminalized within a district… even if you think it is a crime

If there is a disparity between oral and written they lean on the side of written… 

Complicity 
another word for aiding and abetting …. Parties… duplicity theory… 

Conspiracy

Conspiracy is unlawful… combining together raises degree of success, less likely people will back out… the act of agreeing is conspiracy

Many jurisdictions require an overt act in furtherance of the conspiracy… the over act need not be criminal, typically it is not… you don’t see formal agreements for unlawful contracts…
Proof of the agreement satisfied by knowing participation in a plan… 

Purpose

Specific intent crime… intent to agree and intent to agree to common objective…

In order to have a conspiracy you need to have one person more than the amount it requires to complete the crime…. 

It is a crime to transport a woman across state lines for illegal purpose… you cannot count a person of the protected class when trying to establish multiplicity for conspiracy… you cannot count the protected woman… 
A husband can be convicted for raping his wife… if he conspires to have someone else rape her…. A woman can be convicted of rape under common law if they are a conspirator to the rape… 
Conspiracy to murder goes to first degree intent to kill…. You cannot conspire to commit Inv. M/S or 2nd degree dh or sbh or IK murder… 

Courts are more likely to accept knowledge as the seriousness of the crime increases…. But historically purpose is the key… 
30 Common Law Crimes
9 Homicides, 2 Assaults (attempted battery and placing a person in apprehension of a battery) Battery, Burglary, Arson, Rape, Larceny, Robbery, Embezzlement, False Pretenses, Attempt, Kidnapping, Sodomy, Solicitation, Conspiracy, Mayhem, Stalking, Larceny by Trick, Statutory Rape, Bigamy, Perjury, Forgery, Carjacking, Dueling… 
