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OVERVIEW

I. Overview of Criminal Case

A. Crime as been committed

B. Police department responds to the scene

C. The scene is safeguarded, witnesses are interviewed, and an evidence technician collects and preserves the evidence (blood, fingerprints, etc)

D. A detective is assigned to the case

E. The detective seeks an arrest warrant from the prosecutor’s office

F. A prosecutor reviews the file, and either issues criminal charges, declines to issue charges, or requests that the detective seek additional evidence.

1. All that is required is Probable Cause, but most prosecutors want more

2. Some prosecutor’s only issue warrants on cases they think they can win

G. The arrest warrant is submitted to a district judge, where the crime was committed, for approval

1. Most judges will sign warrant most of the time

H. The accused is apprehended

I. The attorney is appointed or retained to represent the accused

1. Retained, should be immediate or on phone call

2. Public Defender.  Usually after charges have been filed, within 4-5 days 

J. Defending attorney’s initial discussions with accused

1. Good defender will see client in jail soon after hearing about accused

a. Good PR

b. Builds trust

c. Could lose client

2. Otherwise, see accused at Preliminary Exam

K. Arrangement (3 Steps):  The defendant is arraigned on the warrant at the district court

1. Judge reads the charge

2. Ask for lawyer if he doesn’t already have one

a. If you are retained, then you should be there with your client

3. Sets bond

a. MI statute:  1st or 2nd degree murder, treason – No bond necessary, straight to jail

4. Schedules Preliminary Exam (Waivable)

a. Must be within 14 days after Arrangement

L. Preliminary Exam (Waivable)

M. Circuit Court Arraignment

1. Felony cases/two year misdemeanor offenses

N. Pretrial Conference/Proceedings at Circuit Court Level 

1. Usually 3 weeks after Bind over

2. Usually the Π and Δ attorneys & Detective, w/o judge and w/o client trying to settle

3. Plea bargains are normally offered here. 90% settle this way in McComb County

4. Judge can be brought in by Δ, if he complains that prosecution won’t settle reasonably

O. At the circuit court (the highest trial court in MI), various pretrial motions are filed by attorneys, and decided by the trial judge

1. Defendant is probably trying to suppress various pieces of evidence

P. The defendant pleads guilty, or a jury or non-jury trial is held

Q. The sentencing hearing, if the defendant is found guilty or pleads guilty

II. Michigan Courts

A. District Court

1. Arrangement for all crimes

2. Conduct preliminary examinations

3. Try – misdemeanors

a. Cannot take guilty pleas for felonies, must bind over

B. Circuit Court

1. Try – Felonies and High misdemeanors

C. Appellate Court

D. Supreme Court

DEFENDANT MADE STATEMENTS TO POLICE OFFICER BEFORE OR AFTER HIS ARREST

I. Introduction

A. Defense attorney’s goal:

Minimize or Nullify the damage

B. Statements can be just as damaging as admissions

1. Statements can be either Admissions or Confessions

a. Confession:  “I did it”

b. Admission: A statement which links suspect to the crime.  “I’m an expert with guns”

C. Best thing a Defense attorney can hope for when reading a police report

1. “Defendant refused to talk”

2. 7 of 10 suspects talk or make statements

II. 2 Legal reasons to suppress

A. Miranda Violation

1. Miranda Triggers (2)

a. Suspect is in custody

1) Arrest under warrant or w/o warrant

2) Someone can be in custody without arrest

a) Movement is stopped or hindered dramatically

b) Handcuffed in back of cop car

3) Non-custody

a) “Terry Stop”

· Police stop a suspicious person and ask them questions

b. Suspect is questioned

1) General questions do not trigger Miranda.  Ie. Your name, etc.

2. Defense makes a motion and judge holds a “Walker Hearing”

a. Main purpose:  Whether to suppress a defendant’s confession because of the alleged involuntary nature of the confession.

b. Prosecutor has burden of proof by a preponderance of the evidence
c. Defendant can testify, but is not required

1) He would be subject to cross-examination

d. Rules of evidence do not apply during Walker Hearings

3. Effect of Judge finding a Miranda Violation

a. Anything he says at Walker Hearing is NOT admissible in trial 

b. Exception:

1) Unless used as impeachment if he takes the stand.  Harris v. New York
2) So, if Δ takes the stand at trial and opens the door, the prosecutor can introduce a confession given at the Walker Hearing.

3) Judge will allow the confession, but give a limiting instruction

4. Types of Miranda Violations (6)
a. In custody, not given Miranda rights

b. In custody, got Miranda rights, asked for a lawyer…  questioning didn’t stop

1) Right to Counsel

2) Detectives must stop ALL questioning immediately

a) Any statements made between asking for an attorney and when the attorney actually arrives are inadmissible

3) No other department or police department, may question suspect during this time period, until he is charged
a) Violation of his rights because until charged, he does not know what he is being held for

b) Example:  Δ arrested for rape, then asks for a lawyer.  Another detective from another county cannot arrive and ask him about a bank robbery.

c) Exceptions (3)

· Δ initiates the conversation

· Δ is released.  Once he walks out the door, he can be questioned because he is no longer in custody

· He is charged.  Once charged his 6th amendment rights (right to counsel) supercede this 5th amendment right (Miranda) 

· Now he can be questioned about any other offense, except the one he was charged on

4) Once attorney arrives, questioning can begin again

c. Defendant invokes right to Silence… questioning did not stop

1) Right to Remain Silent

2) Questions must stop immediately

3) Police must give him some time, then they can begin again

d. Officer incorrectly reads/gives Miranda rights

e. During questioning, Δ invokes right to counsel… police keep questioning

1) Anything before request of counsel is admissible, anything between request and arrival of attorney is not admissible

f. In custody, waives right to Miranda, and attorney shows up

1) In MI, police must immediately stop questioning and tell Δ that an attorney is present for him

a) Even if attorney calls police department, they must stop

b) Will probably change to match Fed Rule soon

2) Federal Law:  police have no duty to tell defendant

B. Due Process Violation

1. Defense makes a motion and judge holds a “Walker Hearing”

a. Main purpose:  Whether to suppress a defendant’s confession because of the alleged involuntary nature of the confession.

b. Motion to suppress the statements based on a claim that the defendant did NOT voluntarily make the statements 

1) Basically saying that the conduct of the police resulted in an involuntary statement by suspect

c. Prosecutor has burden of proof by a preponderance of the evidence
d. Defendant can testify, but is not required

1) He would be subject to cross-examination

e. Rules of Evidence do not apply at Walker Hearing

2. Effect of Judge finding a Due Process Violation

a. All statements are inadmissible

b. No exceptions

1) Very different than Miranda violation

3. Types of Due Process Violations:  

a. Force or coercion used by officer

b. Threats of violence

c. Unfulfilled, material promises or leniency

d. Prolonged interrogation

e. The accused suffered from sleep deprivation, or a lack of food or beverages

f. Youth, physical infirmities, cognitive deficiencies (retard)

g. Under influence of drugs during interrogation

h. Suspect in hospital with serious injury
III. Desperate Reasons to Suppress

A. When all else falls, you must try something

B. Rule of Completion

1. Defendant can argue only part of his statements are used against him.  If the entire statement is used, you’d hear the exculpatory part.

2. Possible when police did not tape/video the interview

a. In MI, Police are not required to tape/video, but it is normal

b. Basically, no tape/video then reasonable doubt exists because jurors know that police video/tape everything these days

C. Interpretation:  Not challenging the statements to detective, instead challenge the interpretation by the detective…  also known as “Spin”

1. Statement out of context

2. Similar to My Cousin Vinny

a. “You killed the clerk”… “I killed the clerk?” – if read aloud is a confession

D. Detective is lying

E. My client didn’t say that exact phrase, Detective is lying

F. Forced confession

ARRAIGNMENT

I. Introduction

A. Arraignment on warrant at the district court

B. Pre-Trial attendees

1. Detective, Prosecutor, Defense Attorney

a. No judge, no client

2. Plea bargains occur at this point

a. In McComb County, 90% of cases are settled here

3. If prosecutor refuses to settle, Defense can complain to judge is presence of prosecutor

II. Pre-Trial Release Concepts (Bonds)

A. District judge (or Magistrate) decides the amount and type of bond

B. In MI, all Δs, other than those charged with murder o treason, are entitled to the setting of a pre-trial release bond

C. Types of Bonds

1. Personal Recognizance (Personal Bond, O.R. or P.R.)

a. Best bond for Δ

1) He signs a form;

2) He promises to attend all court proceedings;

3) Does not have to give court any money; and

4) Typically given to non-violent, 1st offenders

b. Best for defending attorney

1) Defendant is free and doesn’t get “jail house pallor”

2) Defendant is free to keep working, so he can pay you

2. 10% Bond

a. Judge sets amount and % (10)

b. 10% $10K bond

1) Defendant only needs to come up with $1K

a) If he absconds, then he must pay the other $9K when caught

2) Usually a court processing fee too

a) Defendant only gets back $900 of $1K, $100 goes to court processing

c. Common

3. Cash/Surety Bond

a. Worst bond for Δ

b. Δ must come up with entire bond amount and only gets 90% back

c. Bond Companies provide these services

1) They usually charge 10% and require collateral or other types of security

D. District court judge can add conditions to a bond

1. Consequences of a defendant violating a condition of pre-trial release bond

a. Bond revoked

E. Factors a court considers in determining the amount and type of a pre-trial release bond

1. MCL 765.6 – Bond setting criteria

a. Dangerousness of the accused;

b. Seriousness of the crime;

c. Likelihood of conviction; and

d. Likelihood that the accused will appear at future court proceedings 

1) #4 was the only consideration at common law

2. Judge is also considering

a. Will this guy go around killing/hurting others while out on bond

b. This will look bad for me if he does

F. After Preliminary Examination or Bind Over, district court judge has power to

1. Increase the bond;

2. Decrease the bond; and/or

3. Add/delete conditions associated with bond

G. In circuit court, either defendant or prosecutor can seek to amend the pre-trial release bond based upon an Abuse of Discretion standard

H. Ramifications of defendant failing to appear at a scheduled court proceeding

1. Lose bond

2. Bench warrant 

3. Higher bond next time

I. Once convicted, is the defendant entitled to be free on bond pending his appeal?

1. MCL 770.9

2. Between Conviction and Sentencing

a. If defendant is convicted of violent felony, then he goes to jail and bond is revoked

b. Otherwise, new bond is needed

3. Between Sentencing and Appeal

a. Appellate bond needed

1) Rarely given

III. 4 Decisions Only Defendant can Make.  Although it is the lawyer’s job to advice client of issues.

A. Whether to hold/waive preliminary examination
(statutory right)

B. Plead Guilty or Not Guilty

C. Jury or Bench Trial




(statutory right)

D. Testify or Not

PRELIMINARY EXAMINATIONS

I. Introduction

A. Def:  A probable cause hearing where the prosecutor must show sufficient evidence exists to charge the defendant with the offense.

1. Must be held within 14 days after Arrangement.

B. Defendant has a Statutory Right to a preliminary examination whenever he is charged

1. Felony

2. High-court Misdemeanor

a. A high-court misdemeanor is a misdemeanor carrying a maximum penalty exceeding one year such as:

1) Unauthorized use of a motor vehicle

2) Resisting arrest

3) 3rd degree child abuse

4) 4th degree criminal sexual conduct

5) Negligent homicide

C. Both Prosecution and Defendant have statutory right to Preliminary Examination

D. Waiver of the Preliminary Examination by both the Accused and the Prosecution:

1. Results in a “Bind-over” to the circuit court on the charged offenses

2. Procedure: Requires the Defendant in open court to say, “I waive my right for the Preliminary Examination”

a. This ensures the Defendant has (i) Specifically and (ii) Personally waived his right to the Preliminary Examination.

3. Types of Waivers

a. Unconditional Waiver – You cannot change your mind later

b. Conditional Waiver – Defendant argues to waive contingent upon X

1) District judges do not like Conditional Waivers

a) Judge has discretion to allow conditional waiver

b) Most judges will allow it

2) Example:

a) “We waive, because P said we’ll give you a great deal”  Once he gets back to circuit court, they don’t give him the deal, then remanded back to district court for preliminary examination

4. Odd Scenario

a. There is a change of defense attorneys and 2nd attorney wants preliminary examination.  

1) Since PE is clients decision, it can be denied

2) New attorney could ask for

a) Ask other attorney to stipulate to PE (probably won’t)

b) File a motion to remand for PE

c) Prove there was an imperfect waiver

E. The 14-day rule:  The Preliminary Examination must commence (and depending upon the case, be completed) within 14 days of the defendant’s district court arrangement

1. Defendant can waiver the 14 day rule

2. Judge can adjourn rule for Good Cause

a. Defense needs additional time to prepare

b. Defendant’s attorney is unavailable

c. Defendant is not represented by an attorney

d. Key prosecution witness is unavailable through no fault on the part of the prosecutor or police agency

e. Defendant is ill, or is incarcerated in prison or in another county jail

f. Co-defendant or the co-defendant’s attorney is unavailable or unprepared

3. Prosecutor’s motion to adjourn

4. The examination ordinarily only needs to begin within 14 days; it can be completed beyond the 14-day stanza, unless the magistrate finds that a lack of good cause for the prosecutor’s failure to present necessary witnesses

5. Purpose of the 14-day rule

6. Once adjournment occurs, no more 14 days applies

F. Defendant’s remedy when 14-day rule is violated

1. A dismissal of the case without prejudice

2. If the district judge refuses to dismiss, and the case is bound over to the circuit court following the adjourned preliminary examination, the defendant has to file a timely appeal at the circuit court level

II. Why would the Prosecution demand a preliminary examination

A. Preserve testimony

1. A witness might change his mind to testify

2. Old witness might die

B. Defendant was under-charged, Request for addition or increase charges

C. If Prosecutor is running for office and wants to be on TV for the Big Case

III. When should the Defense Attorney demand a preliminary examination

A. MCL 770.9:
Prosecution and Defense have statutory right to preliminary examinations

B. Client insists upon having one

C. Certain Charges

1. Murder

2. Rape

D. To preserve testimony of defense witness, who likely will not be available to testify at trial

E. Situations where defense attorney perceives the judge will dismiss the case at the conclusion of the preliminary examination

1. Aiding and abetting cases

2. Identification issues

3. Mere presence cases

4. Possession of cocaine or heroin charge, based on the finding of a controlled substance in a motor vehicle by a police officer

5. Possession of weapon in motor vehicle

6. Possession of stolen vehicle, or unlawfully driving away a motor vehicle

F. An essential witness is reluctant or unwilling to testify

1. A domestic violence felony charge

2. Eyewitness to the crime

3. Victim may have an on-going relationship with the accused

4. Witness cannot be located

5. A “snitch” or informant in a drug prosecution

G. To lock in police officers concerning the specifics of the search and seizure, or the details regarding the defendant’s alleged confession

H. To raise a statute of limitations defense

IV. Disadvantages or risks associated with the defendant demanding a preliminary examination

A. The prosecutor may seek to add a charge or charges at the conclusion of the examination

B. The prosecutor may seek to increase the charge (from unarmed robbery to armed robbery) at the conclusion of the examination

C. The district judge on his/her own impetus may increase the charge or add charges

D. The prosecutor may seek to increase the defendant’s bond.

E. Testimony is preserved or perpetuated for trial (in the event a witness is unavailable to testify on account of illness, death, loss of memory, refusal to testify, or where the police cannot locate the witness)

F. The prosecution may learn of various weaknesses int eh case, giving the trial prosecutor an opportunity to enhance the prosecution’s case, or correct weaknesses in the case.

1. Often times the prosecutor who handled the preliminary exam will not be the same prosecutor at the circuit court

V. Possible concessions or Advantages the Defense may gain from the prosecution by agreeing to waive the preliminary examination (make sure they get on the record)

A. Reduction in the bond

B. Agreement not to lodge changes regarding other criminal episodes of the defendant

C. A plea bargain at the circuit court level

1. Some MI counties allow some prosecutors to plea at district court and will permit that plea to hold through circuit court

2. Make sure its on the record

D. A pledge not to lodge a habitual offender charge

VI. Evidentiary rulings made by the district court judge at the preliminary examination are not binding on the circuit court judge at trial

VII. Affirmative Defenses CANNOT be ruled upon or decided by the district court judge at the preliminary examination, since they involve questions of FACT for the jury

A. Insanity








Δ has burden of proof

B. Diminished capacity

C. Intoxication

1. No Intoxication Δ in MI

D. Compulsion/duress

1. Not an affirmative defense for murder

2. Defendant must testify

E. Claim of right in larceny cases

F. Self-defense







Π has burden of proof

1. Elements

a. Acted honestly to a perceived, eminent threat

b. A reasonable person standard

2. Defendant must testify

G. The complainant consented to the act (rape)

1. Defendant must testify

H. Accident or mistake

I. Entrapment defense (People v. Moore, 180 Mich App 301(1990))

J. Alibi

VIII. Affirmative Defenses or Special Defenses that CAN be raised, and ruled on by the magistrate, at the preliminary examination.  These are questions of LAW.

A. Statute of limitations

B. The confession was not voluntarily rendered by the accused

C. The interrogating officer failed to advise the defendant of his Miranda rights, or the defendant did not waive his Miranda rights

D. The validity of the officer’s search and seizure

E. The propriety of any identifications and line-up procedure

F. Double jeopardy issues

G. Speedy trial issues

H. Prosecutorial vindictiveness

I. Entrapment cannot be raised by Δ at preliminary examination

	Affirmative Defenses

CanNOT be raised at District Court (Questions of Law)
	Affirmative Defenses

CAN be raised at District Court (Questions of Fact)



	· Insanity





· Diminished capacity

· Intoxication

· Compulsion/duress

· Claim of right in larceny cases

· Self-defense

· The complainant consented to the act

· Accident or mistake

· Entrapment defense 

· Alibi


	· Statute of limitations

· The confession was not voluntarily rendered by the accused

· The interrogating officer failed to advise the defendant of his Miranda rights, or the defendant did not waive his Miranda rights

· The validity of the officer’s search and seizure

· The propriety of any identifications and line-up procedure

· Double jeopardy issues

· Speedy trial issues

· Prosecutorial vindictiveness

· Entrapment cannot be raised by Δ at preliminary examination


IX. The prosecutor’s remedies in connection with the district judge’s dismissal of the case, based on the finding that the prosecutor failed to satisfy its probable cause standard

A. An appeal as of right to circuit court, based on:

1. Abuse of Discretion

Factual Ruling


2. De Novo


Legal Ruling

B. A re-authorization of the charge(s), but only if the prosecutor can present additional evidence at the new or next preliminary examination

1. The warrant or re-authorization must be submitted for approval to the original district court judge, and the new examination must be presided over by that judge as long as he/she is available

C. A timely motion for re-consideration, under MCR 2.119
X. The prosecutor’s remedies (3) where the magistrate reduces the charge(s), or dismisses one or more, but not all, of the charges (abuse of discretion standard)

A. Appeal to circuit court

B. Move for re-consideration

C. Move for dismissal and start again

XI. The defendant’s remedies with respect to an adverse bind-over decision

A. A motion for reconsideration, MCR 2.119, within 14 days of the bind-over

B. A motion to quash at the circuit court level

XII. The preliminary examination transcript

A. Transcripts are only prepared on request/paid

B. Prosecution normally orders transcript when they think it will go to tria

XIII. Stipulations frequently presented by the litigants at the preliminary examination

A. Generally, stipulations are frequent at preliminary examination

1. Standard is so low

2. The stipulations are ONLY binding on district court not at circuit court for trial

B. The laboratory report in drug cases

C. The chain of evidence

D. The qualifications of an expert witness

E. Other stipulations

F. Admissibility of exhibits

XIV. Know the eccentricities and demands of the district court judge (magistrate)

A. Stand/sit

B. Ask to approach

C. Ask Bailiff or Court Reporter for judges preferences

XV. Scope, duration, and quality of the defense attorney’s cross-examination at the preliminary examination level

A. No limits by law

B. Not limited to issues raised on direct in MI (wide open)

1. Opposite of Federal rules

XVI. When, if at all, should the defense call witnesses at the preliminary examination

A. Preserve testimony

B. Publicity

XVII. Should the defendant testify at the preliminary examination

A. No

XVIII. Competency of the defendant to stand trial

A. 2 Foundational Elements

1. Can he meaningfully assist his attorney

2. Does he understand the nature of the changes against him
XIX. Forcing the prosecution to disclose the name of its informant(s)

A. Judge usually won’t force, UNLESS the informant was part of the transaction

B. Conditional waiver by the defendant of his right to a preliminary examination

C. Δ waives based upon condition

D. Must be stated clearly

XX. Gaining a remand to the district court for a preliminary examination following a bind-over to the circuit court stemming from the defendant’s waiver of his right to a preliminary examination

XXI. Is the defendant entitled to a preliminary examination when he has been charged by way Grand Jury true bill, as opposed to a complaint and information issued by the prosecutor

A. No cross examinations occur at Grand Juries

B. Current rule is NO Preliminary Exam for Grand Jury indictment
1. Old rule 1972-2001, then Preliminary Exam was possible

XXII. Automatic waiver felony cases involving juveniles who are 14, 15, or 16 years of age

A. In MI, 17 is age of adulthood

B. Life Offense crimes, 14-16 years old

1. Prosecution has sole discretion to charge juveniles as adults

C. Non-capital crimes, the juvenile will be charged as youth

XXIII. Sequestration motions and orders at the preliminary examination level

A. MRE 615: Δ should move to sequester all witnesses

1. Exceptions:

a. Officer in Charge always stays

b. Victim has constitutional right to stay. Art I, Section 24

1) If victim is under 18, then parent can also stay

c. Expert witness

B. People will naturally tailor their testimonies

XXIV. Other Rules of Evidence

A. MRE 1101(8): Rules of Evidence apply at Preliminary Examination with 5 exceptions

1. Ownership

2. Permission

3. Value



Can be introduced by Hearsay

4. Entry

5. Possession

XXV. 3 Burdens for Prosecutor at Preliminary Exam

A. Probable Cause – The crime was committed

B. Probable Cause – The defendant was the perpetrator

C. Establish proper venue

IDENTIFICATION ISSUES

I. Cases where the defense has a viable chance of gaining an acquittal:

A. Assault cases involving mutual affrays
1. Felonious assault, or other assault, occurring at bars or parks

2. 70% of success for Prosecutor

B. Domestic violence prosecutions; and

1. Very low prosecution rate because victim will often change their mind

C. Prosecutions which hinge mainly on identification evidence

1. No fingerprints, no DNA, etc.

II. Circumstances under which the pre-trial identification procedures may be suppressed or excluded by the trial judge
A. The defendant was in custody during a corporeal lineup, and he was not provided with an attorney

B. The defendant was in custody during a photographic array, and he did not have the benefit of an attorney at the array

C. A photographic lineup, rather than a corporeal lineup, was used for suspect in custody

1. Instances where the police may employ a photographic array (6), rather than a corporeal lineup, for a suspect who is in custody

a. Unusual features of the suspect

b. The suspect refused to cooperate

1) Prosecutor can bring this up in court too

c. The suspect is ailing

d. The witness cannot appear at a lineup, owing to illness, age, infirmity, or other form of unavailability

e. The suspect is not readily available for placement in a lineup

1) He is in jail elsewhere (hours away)

f. The police department is unaware that the suspect is in custody

1) In jail in another county

2) If in jail in the same county, there is a presumption the prosecutor should know about it

g. Suspect drastically changed his appearance

D. “The identification procedures were impermissibly suggestive, leading to the probability of an erroneous or mistaken identification”
1. Considered to be a Due Process violation

E. In MI, there is a preference for live line-ups

1. If suspect is in custody and available and police know, then they must have a “live” line-up

2. If suspect is available and they use Photo Line-up, then the results of line-up are inadmissible, unconstitutional, and judge will need to determine if it could be admissible

III. General Line-up Issues

A. Wade Hearing 

1. Purpose: Determine the admissibility of identification evidence which defendant alleges was a result of an improper line-up.

2. Rules of evidence do not apply during this hearing.

B. Customary to have 6 people in line-up

C. Federal Criminal Case

1. Police do not need to provide attorney for the line-up of formerly charged or indicted defendants

2. If there is a line-up, then 99% will be done pre-indictment

3. If after charge or post-indictment, then results of line-up cannot be admitted into evidence

D. MI State Criminal Case

1. Defendant in custody must be provided a lawyer at the line-up

a. This right cannot be waived

b. If no lawyer is provided, then line is legally inform

1) In court, witness can only identify him from witness stand.

2) Also, there is a rebuttable presumption that witness cannot id defendant

a) Wade hearing, Prosecutor must show by ‘clear and convincing’ evidence that witness can ID defendant independently of line-up

· 7 Factors via statute

· Witness knew defendant previously

· Bad for prosecutor if witness only glanced at defendant and it was the first time they ever saw that person

E. Everything said by witness at the line-up is admissible in court

F. Judge can issue warrant to get someone into a line-up.  People v Johnson.

1. But, can’t force someone to get in one

G. Voice line-up also possible

1. During physical line-up, the actors can be required to speak a phrase.  Most likely the one uttered at the time of the offense.

IV. MRE 801(d)(1)(c) – The prosecutor’s use of the eyewitness’s identification and statements at the out-of-court identification procedure

A. “A statement is not hearsay if—the declarant testifies at the trial or hearing and it subject to cross-examination concerning the statement, and the statement is one of identification of a person made after perceiving the person.”

B. Introduction of the evidence of line-up

1. Prosecutor will introduce witness statements at line-up, it is permissible so have Rule & 1 Case ready

2. As defense, Object to Detective introducing witness statements at line-up; even though it is admissible

3. Prosecutor foundation – call 2 people 

a. Call Detective
- ‘what did witness say?’, then Δ will object

b. Call Witness
- ‘what did you say’

V. Goals of the defense attorney in identification evidence cases

A. Strike or exclude both the pre-trial identification and trial identification, based on lineups conducted contrary to case law, or an impermissibly suggestive lineup where a substantial likelihood exists of a mistaken identification.

1. Most judges will allow the in court id

B. Strike or exclude the pre-trial identification

C. Obtain effective impeachment materials or evidence for cross-examination of the eyewitnesses and/or the detective

D. Actual Attack by defense attorney

1. Claim Due Process Violation
a. Question for the judge is was the line-up impermissibly suggestive so that it was reasonably likely there was a mistaken identification.

2. Claim Legal Issues Violation
a. Impermissible behavior by police at line-up

1) Cop tells witness who they think it is

2) Obvious dissimilarities in the line-up cast

b. Bad police work, but might not be impermissible

1) Multiple witness collaborate to come to one conclusion

2) Suspect is 6’1” and all others in line-up were 5’10”

3) Cop says “the guy is in there”

3. Defense attorney can attack line-up in both Preliminary Exam and at Trial

E. Once line-up has been exempted, then you cannot say there wasn’t a line-up

F. Impeachment of witness

1. This is what separates a good attorney from a great attorney

VI. Obtaining and using the corporeal lineup forms and documents prepared by the officer in charge of the lineup at the county jail (handout)

A. ‘Line-up’ documents are used in all situations 

B. Use that to attack or defend the line-up

1. All different heights / all similar heights

2. My client was only Asian / all actors were Asian

VII. Role of the attorney at the photographic or physical lineup (handout –The Defense Attorney’s Responsibilities at Physical and Photographic Lineups)

A. The Trial Lawyer should NOT be the line-up lawyer

1. Line-up lawyer can gather evidence; therefore, he can be called as a witness

2. So, during line-up the suspect will be asked if he wants his own lawyer of if they should ‘appoint a lawyer’ to him

a. Get the appointed lawyer

B. Line-up lawyer’s role

1. There to observe and report

2. Object to unfair line-up

3. Cost $50-$150

C. Contacting the attorney who appeared on behalf of the accused at the lineup

1. Make sure you contact him quickly before memory fades

2. Was there anything out of the ordinary

VIII. Obtaining copies of the photographs used at the array

A. Usable photos (really any photo)

1. Mugshot

2. Yearkbook

3. Drivers License 

4. Surprise photo by detective

B. Suggestion:  Enlarge the photo.  Admissible even after enlargement

IX. Definition of “custody” for purposes of requiring a corporeal, rather than a photographic, lineup (People v. Wynhaard, 151 Mich App 107(1986)).

A. Police (i) knew or (ii) should have known suspect was in custody
1. Constructive Notice – if the suspect was in custody in the same county, region

X. A corporeal (physical) lineup is not required for an in-custody suspect, unless that person is “readily available” (People v. Harrison, 138 Mich App (1984))

A. Readily available is 2-4 hrs car  drive away

XI. Is the defendant entitled to a pre-examination (or pre-trial) lineup (People v. Buchanan, 107 Mich App 648, 652-653 (1981)).

A. Suspect/Defendant is NOT entitled to line-up

1. Police decide if there will be a line-up

2. Judge has discretion to order a line-up

a. Defendant must make a motion

b. Prosecutor should argue this is a delay tactic

B. Defendant tactic if denied line-up by police/judge

1. Bring up the lack of line-up during trial

a. “Detective, why didn’t you give my client a line-up?”

XII. One-on-one confrontations (show-ups) between the suspect and a witness

A. Rebuttable presumption is that it is unconstitutional and inadmissible
B. Admissible for

1. Emergency situations

a. Going into surgery and might die

b. Leaving to fight in war

2. The suspect consents to such a procedure

3. Foundation: 

a. A prompt, on-the-scene identification procedure

1) Held within 45 minutes of the commission of the crime

C. Normally used by Police to “eliminate” the individual as a suspect

D. Even if a regular line-up is held after the one-on-one, it will still not be admissible because the post normal line-up has been tainted.

XIII. Effect on the prosecution’s case when the judge determines that the pre-trial identification procedure involved improper or illegal methods:

A. The pre-trial lineup

1. Identifications that were made, statements made by identifying witnesses are inadmissible at trial

B. The eyewitnesses will not be allowed to identify the defendant at trial unless the prosecutor shows, at an evidentiary hearing, by clear and convincing evidence that the eyewitnesses have an independent basis (apart from the illegal/tainted identification procedure) for identifying the defendant (People v. Kachar, Mich 78, 95097 (1977)).

XIV. What information or advice did the detective give to the witnesses who participated in the identification procedures

A. Prosecutor will often ask the detective to repeat what he said to the witness at the line-up

B. Not hearsay, because it is  not offered to prove the matter asserted

1. Shows objectivity, non-coercive comments

XV. Cross-examination by Defense

A. #1 Rule of Impeachment

1. Impeach and Site Down!

a. Dragging things out can be disastrous

b. Make your point, and move on

B. Goals

1. Undercut (i) Viability and (ii) Believability
2. Diminish quality of the identification

C. Impeachment devices used by the defense attorney in cross-examining the eyewitnesses

1. The witness previously identified another suspect

a. Powerful, shows reasonable doubt

2. The witness failed to identify the defendant at an earlier lineup or proceeding

a. Powerful, shows reasonable doubt

3. The witness was not sure of her pre-trial identification

a. But in court she said 100%, inconsistent statement and memory should diminish over time not get better

4. The witness was aware that another person identified the defendant

5. The police told the witness that the perpetrator would be in the lineup

a. Not a due process violation, but arguably improper and suggestive

6. The police encouraged the witness to make an identification

7. When initially interviewed by a police officer, the witness stated she could not identify the perpetrator

8. The witness’s employer offered a reward for the apprehension of the suspect

9. Insufficient opportunity to observe the perpetrator

10. The conditions were not conductive to a reliable identification

11. Physical or psychological infirmities of the witness

12. Protracted delay between the crime and the ID procedure

D. Areas of Cross-examination

1. MI

a. Whatever came up in direct exam

b. Impeachment

c. Anything relevant to the case

2. Federal:
FRE 611(B) Allows only Cross-exam on issues raised in direct

3. Definitely ask Everything possible because this is a chance to discover additional information from witnesses

4. Amount of cross at prelim exam is less than at trial

XVI. Other challenges that can be lodged with respect to the identification procedures
A. Fairness of the photographic array

B. Fairness of the corporeal lineup

C. Circumstances of the one-on-one (on-the-spot) confrontation

XVII. Polygraphs

A. How the lie-detector works

1. Shows when someone acts negatively and response with deceit by measuring

a. Perspiration

b. Blood pressure

c. Heart rate

2. Possible conclusions by operator (3)

a. No indications of deceit

b. Indications of deceit

c. Inconclusive

B. 25% of people who take polygraphs confess

1. Confessions during polygraph are admissible.  People v Ray.

C. No state allows Polygraph in criminal case.  Inadmissible in all situations

1. At trial

2. Pre-trial suppression motions

3. Post-conviction motions

D. Results

1. Results of polygraph are inadmissible in court

2. Whether a suspect refuses/had one/or requests a polygraph is inadmissible

E. Practical issues with polygraph

1. Client should NEVER take polygraph

a. These things only hurt, don’t help

b. Attorney is not in the room with client during polygraph

c. Can’t stop client from talking and can’t object to questioning

2. Why would someone take polygraph

a. Prosecutor states that he will dismiss if defendant passes a polygraph

1) Get these promises on the record before complying

b. Recommended procedure if you do take it

1) Practice run

a) Hire a private party to give polygraph and condition the witness

2) After private polygraphs are favorable, then have police poly

F. Right to Polygraph

1. Only 1 offense gives defendant a right to poly:  Sexual Assault 

2. Sexual assault victim cannot be asked/forced to take a polygraph

G. In MI, there is one way to get results admitted

1. Request for New trial when claim is that prosecution witness lied

a. X states that A told him that he stole a TV.  A is convicted and sentenced.  B comes by later and says that X lied.  Judge can order a new trial and X & B must take polygraphs and judge uses results to decide whether a new trial is warranted.

XVIII. Identification Issues – Review and Summary

A. The defendant is incarcerated in the county jail on a drunk driving offense.  A detective suspects that he committed armed robbery.  A line-up held on the robbery charge, without an attorney being present for the defendant.  The eyewitnesses select the defendant out of the well-assembled, extremely fair live line-up.  Will the prosecutor be permitted to introduce evidence concerning the identifications made at the line-up?

1. No.  Δ has a right to have an attorney present at the line-up.  

2. Non-waivable right

B. As the prosecutor, would you seek to introduce evidence regarding the identifications made, and the statements uttered, by the eyewitness at the lineup? Why?

1. Definitely

2. Shows the identification, shows certainty, shows honesty

C. As to #2, the defendant’s attorney objects, on the basis of hearsay, to evidence concerning the lineup.  How should the trial judge rule?

1. Overrule

2. All statements by identifying witness are admissible  (801(d)(1)(C))
D. As to #3, what response should the prosecutor make to the hearsay objection?

1. The statements were made for purposes of identification; therefore, admissible as non-hearsay MRE 801(d)(1)(C)

E. The eyewitness selects the Δ photograph from a 6 person photo array.  The witness cannot be located at trial.  Can the prosecutor introduce the identification evidence from the photographic lineup?

1. No

2. Declarant MUST be available and testify at the trial

a. Can’t even get it under Excited Utterance cuz the robbery was the startling event not the lineup

F. The eyewitness who identified the defendant at a live lineup, testifies at the preliminary examination.  He dies before trial.  Can the prosecutor introduce evidence through the detective that the eyewitness identified the defendant at the lineup?

1. Yes.  Admissible because he testified at the prelim exam.

a. Different than E (#5) because opponent had an opportunity to cross-exam

G. Called by the prosecutor at the trial, the eyewitness claims that he has no recollection of either the crime or the live lineup.  Five months earlier, defendant waived his right to a preliminary examination.  Can the prosecutor admit, through the detective, evidence concerning the eyewitness’s statements and identification of the defendant at the live lineup?

1. S.Ct ruled this is admissible

2. Shaky because eyewitness cannot really be cross-examined because of loss of memory, but that is the rule

H. A suspect who is not in custody is invited by Lt Colombo to appear voluntarily in a lineup.  Columbo assures the suspect that he is sure he has no involvement in the murder, but he wants to satisfy the police chief that the suspect is innocent.  The suspect accedes to the Lt request, and the 2 witnesses categorically identify the suspect.  No attorney is present at the lineup.  Is the lineup evidence admissible at trial?

1. Yes.  Admissible

a. Pre-indictment and pre-custody  (key = not in custody)

I. Under what circumstances, if any, can the police employ a photo lineup instead of a live lineup?

1. Δ not in custody and missing

2. Δ or victim are incapacitated

3. Δ refuses to cooperate

4. Δ has unusual features

5. Δ has changed appearance drastically

J. A custodial suspect refuses to appear in a live lineup.  Can the prosecutor admit evidence at trial, through the detective, that the suspect declined to participate in the lineup proceeding?

1. Yes

2. This is circumstantial evidence of guilt

K. As to #10, why would the prosecutor want to admit such evidence?

a. Very strong circumstantial evidence

b. Δ was afraid of being identified

L. The defendant’s due process rights are violated during the photographic or live lineup.  Can the prosecutor admit the lineup evidence at trial?

1. No
Due process violations are automatically inadmissible

M. As to #12, will the eyewitness who identified the defendant at the photographic or live lineup be permitted to identify the defendant in court at the trial?

1. There is a presumption against ANY ID in court

a. The 2nd ID is tainted by 1st lineup

1) Prosecutor must convince the judge by clear and convincing evidence that the ID will be valid and based upon witness’ knowledge not on previous ID.

2) Example:  witness has known Δ for years, or seen him many times

N. As to #13, if the trial judge rules that the eyewitnesses will not be allowed to make an in-court identification, will those witness be allowed to testify at all?

1. Yes, they can testify in court but cannot ID Δ

a. They can give a physical description

O. You are appointed to represent a defendant charged with robbery.  Your review of the police reports reveals that a lineup was conducted wherein 2 witnesses identified the defendant.  What efforts do you make prior to trial to prepare for your cross-examination of the eyewitnesses and of the detective who attended the lineup?

1. Contact lineup attorney and ask about anomalies

2. Contact the witnesses

3. Determine if witnesses collaborated

P. You are the assistant prosecutor assigned to a felony case, which is based mainly on eyewitness testimony.  The defense attorney, through his opening statement and cross examination of the detective, contends that the lineup was patently unfair, based on the dissimilarity in appearance between the defendant and the 5 other lineup participants.  Can you and why would you call the defendant’s lineup attorney as a rebuttal witness?

1. It is possible to call line up attorney

2. The lineup attorney’s job is to make sure the lineup was fair.  If he did not object to any of the proceedings, then it makes it harder to believe the Δ attorney’s claims

3. If lineup attorney doesn’t cooperate, then use FRE 406 Habit and have him state what he would have done had things been unfair and make him state that he didn’t do those things

Q. Police officers arrest your client based on the eyewitness’ description of him as the perpetrator of an armed robbery.  Are the officers required to conduct a lineup?

1. No.
This is discretionary for the police.

R. As to 17, can the defense attorney at or before the preliminary examination compel the police agency to conduct a lineup?

1. No.
Police discretion

2. Δ could file a motion with court

a. It is possible the judge will order one

S. Under what legal standard will a judge find that an identification procedure constitutes a due process violation?

1. “Unnecessarily suggestive to the extend there has been a mistaken identification.”

T. The detective advises the eyewitness that the felony suspect definitely will be featured among the six men in the live lineup.  Will the detective’s tactic be deemed a due process violation?

1. Not a due process violation, but suggestive

2. Taints the lineup and undercuts the viability of the proceedings

U. As to 21, if the judge decides that the identification procedure did not violate the defendant’s due process rights, may the defendant’s attorney argue at trial that the lineup was unfair or suggestive?

1. Yes

V. What is the name of the pre-trial evidentiary hearing concerning the propriety of the identification procedure?  Who as the burden of proof at the hearing?  What legal standard does the trial judge employ?  Which witnesses are likely to be called by the prosecutor at the hearing?  Will the defense attorney call witnesses at the hearing?  Is the jury present during the hearing?

1. Wade Hearing
- admissibility of identification
2. Proponent has burden of proof

a. Remember that who ever has burden of proof talks first and gets rebuttal

b. Take advantage of this, don’t let the other side go first

3. Very high legal standard

4. Detective will be called as witness by prosecutor

5. Defense will probably call lineup attorney

6. Jury is not present because this is a Legal Issue

W. You are retained to represent Charles Manson by Manson’s uncle.  You race to the county jail to confer with Manson, discovering that within minutes a live lineup will take place.  Should you represent Manson at the lineup?

1. Definitely not

Lineup attorney is a potential witness

X. You are appointed by Judge Lance to represent Al Cowling at a photo lineup.  What efforts do you make to ensure that Cowling’s rights are protected?

1. Just show-up, watch, and listen

2. Make objections when things aren’t right, and get the objection on the record

Y. A violent felony remains unsolved for 7 years.  Evidence surfaces pointing at Robert Blake as the assailant.  The police desire to place Blake in a lineup.  Blake refuses to accompany the officers to the county jail or stationhouse to appear in a lineup.  What should the officers do?

1. Photo lineup is possible

2. Lack of cooperation is admissible in court

a. He didn’t cooperate for physical lineup, because he was afraid

b. And he was identified in the photo lineup

3. Judge cannot force someone into a lineup

4. Getting someone into a lineup

a. Any reason to arrest, then you can put them in a lineup if they are willing 

Z. As to 26, can the police employ an identification procedure seven or more years after a crime?

1. Yes.
Time doesn’t matter

AA. Detective Jack McCoy of “Law and Order” fame, has ample probable cause to believe that Lee Oswald committed a felony.  Can McCoy obtain a search warrant from a judge to compel Oswald to appear in a live lineup?

1. No
Can’t force someone

2. But, he can arrest him and place him in the lineup if he cooperates

3. If the arrest is unlawful, then anything after the unlawful arrest is inadmissible, even if the line was great

AB. Police officers investigating a burglary suspect that Jack Rascal committed the caper.  2 days after the offense, they want to either implicate or exclude Rascal as the villain.  Can they drive an eyewitness to Rascal’s place of business in an effort to gain an identification of Rascal?

1. No.
Violates 1:1 confrontation rules which require:

2. 3 Exceptions

a. Emergency
b. Suspect consents
c. Within 45 mins, on the scene
AC. As to 29, can the officers show Rascal’s photograph to the eyewitness?

1. Yes, but you shouldn’t do it unless you are trying to exclude

AD. As to 28 & 29, can the police officers display a photo array to the eyewitness without having an attorney present at the array?

1. If Δ In Custody, Attorney is required

2. If Δ not In Custody, No attorney is required

AE. As to 30, when do the officers have to provide an attorney for the suspect, Rascal, at the photo lineup?

AF. If the suspect is In Custody

AG. As an emergency identification measure for a severely injured victim, a police officer transports the in-custody suspect to the victim’s hospital room.  The suspect unequivocally identifies the suspect as the person who wounded him.  The victim recovers from surgery.  Can the police assemble a live lineup for the purposes of having the victim identify the suspect once again?

1. Yes, but Δ should file a motion that this is a 1:1 confrontation and violates lineup procedures and is unconstitutional

a. Might win, might not

2. 2nd ID, might not make it in because its tainted from the first ID

AH. As an assistant prosecutor, you receive a call from a police officer recently promoted to detective.  She wants your advice as to the ideal way to conduct a live lineup, involving 3 eyewitnesses, for an in-custody suspect.  Describe the advice you should provide to the fledgling detective.

1. Keep the witness separate and don’t let them collaborate

2. Give the suspect an attorney

3. Don’t suggest anything to the witnesses, like the suspect is in there

4. Tell them to get the “Line Up Report” from the police office and follow those procedures

AI. Jack Robber is an inmate at the Ingham County Jail, serving a 30-day sentence for drunk driving that occurred in Lansing.  A Lansing detective believes that Robber committed a robbery 7 months earlier.  The detective assembles a photo lineup, at which the eyewitness identifies Robber.  Can the Δ’s attorney challenge the propriety of this identification procedure, and if so, what legal challenges can she raise?

1. Yes
The photo lineup was improper

2. The detective was on Constructive Notice that Δ was in custody; therefore, there should have been a live lineup

3. Photo lineup should be suppressed

AJ. Lacking either probably cause or an arrest or bench warrant to take a rape suspect into custody, the detective nevertheless arrests him, and places him in a live lineup, where an appointed attorney appears to represent the suspect.  The attorney makes no challenges to the extremely fair lineup.  Is the lineup evidence admissible against the suspect at trial?

1. No
Anything after an unlawful arrest is inadmissible

2. However, if there is an intervening cause, then its ok

a. Police develop probable cause after arrest and before lineup, then its ok

PRE-TRIAL

I. The attorney is appointed or retained to represent the accused

A. Timing

1. Arranged


17th
2. Attorney appointed

21st (4-5 days after arrangment)

3. Pre-trail


31st
4. Prelim Exam


13th (14 days after pre-trial)

B. Different Counties

1. Wayne
Circuit Court appoints 

2. McComb
Administrator appoints

3. Oakland
Administrator appoints < 5 years

Circuit Court judge > 5 years

C. Initial Meeting with Accused

1. At jail

2. At the attorney’s office, or other location

· Always be courteous and know the defendant’s case, especially if you are retained
D. Discussions with client

1. If they are in jail

a. You can meet for the 1st time at preliminary examination

b. See him in jail (recommended)

2. Ask about potential witnesses and other relevant questions

II. Arraignment on the warrant at the district court

A. Felonies cannot be plead at district court only circuit 

III. Preliminary Examination

A. Must be within 14 days of arrangement

IV. Circuit Court Arraignment

A. Felony cases

B. High misdemeanor offenses 

V. Pre-trial proceedings at the circuit court level

A. 3 weeks after Bind Over

B. Plea bargains

VI. Pre-trial motionsu

A. Judge will hear before or during trial

B. Prosecutor and Defendant pursue motions

1. Defense normally wants to suppress some evidence

VII. Trials

VIII. Sentencing Hearings

DISCOVERY

I. Michigan has 2 types of discovery

A. Mandatory (must comply within 7 days)

1. Statutory right for both prosecution and defendant 
MCR 6.201(A)
a. Names/addresses of all witnesses, expert and non-expert, a party intends to call at trial

b. Any written or recorded statement by a lay witness (other than the accused) whom a party intends to call at trial

c. A report of an expert witness who will testify at trial

d. Any criminal record a litigant intends to use at trial to impeach a witness

e. Exhibits a party intends to introduce at trial

2. Statutory right for defendant to discover information   MCR 6.201(B)
a. Exculpatory information or evidence known to the prosecutor

1) Fingerprints at scene that don’t match defendants

2) Someone else has given confession to the crime

b. Police reports

c. Written or recorded statements by a defendant, co-defendant, or an accomplice

d. Affidavits, warrants, and warrant returns related to a search and seizure in connection with the case

e. Any plea agreement, immunity grant, or other agreement for testimony in connection with the case

3. If requested, opponent must provide; otherwise, harsh remedies
MCR 6.201(J)
a. Exclusion of testimony

b. Exclusion of evidence

4. Any other remedy fashioned by the judge

5. Δ doesn’t have to make a ‘motion to compel discovery’ when the prosecution has failed to comply with mandatory discovery

a. Judge is forced to exclude the evidence if prosecution tries to use evidence that wasn’t disclosed

b. Defense attorney has 4 options 

1) Δ can object in the jury’s presence

2) Δ can object to the evidence outside the jury’s presence

3) Δ can be ‘nice’ to the prosecutor and object at a sidebar conference

4) Δ can view the evidence and agree to allow it

6. Mandatory discovery as to both defense and prosecutor 
MCR 6.201(F)
a. The prosecutor has 7 days to respond

b. The defense has 14 days to respond

B. Permissive

1. Even if requested, the opponent doesn’t have to provide

a. Ie. Defense attorney can ask for “impeachable evidence”

1) Not as strong as exculpatory evidence but could help case

2. Attorney can file motion to compel with court

3. Remedies if not given

a. Exclusion of evidence (testimony, exhibit)

b. Amended witness list can be used by Prosecution at any time, but Defense counsel should be put on notice that the added witness is damaging to the case

1) Δ should compare amended list w/ original police report to see if the witness name appears

2) Δ should make discovery request for all supplemental police reports

II. Efforts by Defense Counsel

A. Obtain the police reports/arresting documents

1. Normally these reports are not part of the prosecutor’s packet of information

a. Inmate observation report

b. Review for inconsistencies

2. Get from Police yourself

a. Call detective in charge of case and request reports

b. Drive and request

3. Call prosecutor and request reports

a. This  might make prosecutor suspicious and he will look at reports too for addition information against your client

4. If #2 and 3 don’t work, then File a pre-trial motion (last resort)

a. Must exhaust all options first

b. Ask, ask again, send letter, then file motion

5. These reports are not admissible.  You must call the Booking Agent to testify

a. You can use Anything, to job his memory

1) Perfume, booking report, anything

b. Rule 803(5):  Unsuccessful at memory recollection.  Admission of police report

1) Foundation (2):

a) He prepared document when it was fresh in his mind and accurate when made

b) No current memory

2) Introduce report by having Booking agent would read the report

3) If you cannot lay the foundation, then

a) You cannot impeach a witness to introduce evidence.  You can only impeach to attack credibility

b) You cannot lead a witness to get substantive information

c. Rule 612:  The document is admissible to refresh his memory only

1) Anything can be use to refresh memory

2) Anything used to refresh memory is not admissible by proponent, but can be introduced as evidence by opponent.

B. Interviewing prosecution witness

1. 3rd party should always be present, because Δ attorney cannot take the stand to testify as to what was said

a. Protects contradiction later

2. Can use written questions to elicit contradictory answers from the witness

a. The answers aren’t admissible, because of hearsay, but are admissible to impeach

3. Recorded interviews

a. There needs to be 3rd party at recording to authenticate and sponsor the exhibit; otherwise not admissible

C. Obtaining witness statements

1. Anything written or recorded

D. Grand jury transcripts

1. 99.9% indictments in MI are not via Grand Jury

E. Transcripts of trial proceedings involving co-defendants (Must have)

1. Only created upon request (well in advance)

2. Free if counsel is court appointed

3. Retained counsel must pay

F. Supplemental police reports

1. reports after defendant has been charged (i) more witnesses (ii) scientific findings

G. Physical evidence in the custody of the police agency

H. Physical evidence kept by the prosecutor’s office

I. Booking information contained at the jail (including the booking photograph)

1. Basic information

2. Condition of defendant at the time

3. Definitely not part of the prosecutor’s file

J. Audio/Video tapes generated in police vehicles

K. Medical records maintained at the county jail

1. Again, might not be part of prosecutor’s file, so you must request independently

L. Line-up documents and reports

1. Live line-up

2. Photo line-up

3. There is always a report that follows line-ups

M. Criminal history of the defendant

N. Criminal history of the prosecution witnesses

1. New MI rule:  One person cannot view another’s rap sheet

2. Alternatives

a. Hire a PI

b. Call county clerks in all or surrounding counties.  Convictions are still public record, the rap sheet is the protected document not the disclosure of the offense

3. Important for impeaching the witnesses

O. Medical/psychological records of the complaining witness

1. Possible impeachment

P. A list of the prosecutor’s trial witnesses

1. Procedure

a. On request state, “Any and all of the other side’s witnesses”

b. Then at pre-trial, make motion for the other side to force them to bring ALL of their witnesses

2. 1987 Rule, any witness on the witness list is subject to cross examination

3. Witness list should not be amended 30 days before trial, but all judge will allow the amendment if the opposing party is given a chance to interview the new witness

4. Witness lists have been amended even during a trial

III. Prosecutor’s Discovery

A. Before 1994, Prosecutor’s were not allowed to conduct discovery, now they can

B. Prosecution can get information from defendant

1. Witness lists

a. Witness list should not be amended 30 days before trial, but all judge will allow the amendment if the opposing party is given a chance to interview the new witness

b. Witness lists have been amended even during a trial

2. List of potential exhibits

3. Any written or typed statements made by any witness Δ intends to call

a. Important because

1) You know what they will say and you can impeach them if they deviate

b. Defense “end-arounds”

1) Don’t write or tape anything

a) If attorney makes notes, then its Work Product

2) But, then defense attorney must give the name of the witness

4. Reports by Expert Witnesses to be called at trial is discoverable

a. “end-arounds”

1) Expert witness doesn’t prepare a tangible report, then just talks about this opinion or conclusion

2) But a good opponent attorney will expose the lack of report.  Jury will be leary of an expert who doesn’t create a report.

C. Prosecutor should collaborate with defense attorney; otherwise, the defense might undercut the witness’ credibility at trial

1. Potential issues of bias or prejudice if witness doesn’t comply with defense interview

IV. Attorney’s Refusal or Forgets to disclose witness during discovery

A. Prosecutor’s Remedies (3)

1. Worst:
Witness not allowed to testify

a. Prosecutor usually does not want this because it will probably get kicked back on appeal for “Ineffective Assistance of Counsel”

2. Medium:
Continuance to give Prosecutor more time or adjoin for a day

3. Easiest:
Allow witness after 1 hr recess for Prosecutor to regroup

B. Defendant’s Remedies

1. Same 3 remedies as Prosecutor

2. Judge is more likely to disallow Prosecutor witness for their failures


TRIAL

I. When should the defendant testify at trial

A. Yes

1. Prosecutor’s case is weak

2. Defendant needs to testify (i) as to matter of law (ii) in order to present viable defense

a. Certain defenses require defendant to testify

1) Self-defense

2) Victim consented (rape)

3) Compulsion/Duress

B. No

1. Numerous previous convictions which are admissible

2. Can present defense in alternative manner

3. Insanity – Diminished capacity

4. Alibi

II. Witness calling order

A. 2 Theories

1. Some prosecutors call best witness first

2. Some prosecutors call best witness or victim last (Kaplan)

a. Builds suspense

B. Transcript Order

1. Son

a. Establishes trauma of event
- heard screaming

b. Build up mother’s character through son

2. Responding Police Officers

a. What he saw

b. Condition of actors

3. Harper

a. Squealer

4. Detective

a. Testify as to the line-up

b. Circumstances of the case

5. Victim

III. Effective Methods to Impeach Witnesses

A. 2 Goals of Cross-examination

1. Reduce or neutralize the impact of the witness testimony

a. Eliciting testimony or concessions from the witness which favor the cross examiner’s case

b. Do not have witness repeat direct exam testimony

1) Jury may have been asleep during direct, and might have missed it the first

2. Impeaching the witness, thereby, undermining the potency or credibility of the direct examination

a. Undermine credibility of witness

b. time around

B. Cross examination Rules

1. If you cannot help the case, then don’t cross examine

a. Ineffective cross examination is worse than no cross examination

2. Impeach and move one

3. Don’t ask questions you don’t know the answers to

a. Exceptions

1) If the witness’ answer will help your cause regardless of the answer

2) If you’re losing the case big-time

C. Michigan Rules of Evidence – 3 Impeachment Rules: MRE 608, 609, 613
1. Prior bad acts, prior convictions, and prior inconsistent statements
2. Case law allows for other attacks

a. Bias or prejudice

D. Both Federal and State Rules allows for impeachment of one’s own witness

1. FRE 607 and MRE 607
2. Under common law, you could not impeach your own witness, but under the rules you can
E. Explore following issues on cross:

1. Bias or prejudice

a. Maybe witness is affiliated with opponent

b. Show hostility toward client

2. Financial incentive

a. Expert witness payments

3. Prior inconsistent statements

4. Embellished testimony

a. Did witness’ memory suddenly improve during direct testimony

b. Any exaggerations

5. Lack of capacity to observe or hear

a. Show it was impossible to observe from her angle because of obstructions, fog, etc

6. Criminal convictions under MRE 609(a)
a. Witness has previously been convicted of a felony theft offense or any offense concerning dishonesty or false statement

IV. Competency to Stand Trial

A. Determination of competency

1. Elements (2)

a. He can understand the nature and the object of the criminal proceeding

b. He is capable of assisting his attorney in a rational manner

1) A person with amnesia is not incompetent

2. Presumption of competency

3. Issue of competency usually raised by one attorney and determined by judge

a. Standard on review – abuse of discretion

B. Trial is tolled and Δ is sent to Forensic Department

1. They decide if Δ is competent to stand trial

2. If they determine he is incompetent, then trial is tolled a maximum of 15 months until he becomes competent

a. If 15 months go by and he is no better, then case is dismissed without prejudice

1) Prosecutor may reinstate changes, but must prove Δ is competent

b. SOL is tolled as well

V. Non-Jury Trials

A. Introduction

1. 95% of criminal cases are jury trials

B. Procedure for obtaining a non-jury trial
MCL 763.3 & MCL 6.401 & MCL 6.402 (3 elements)

1. Defendant expressly waives right jury trial

2. Prosecutor must consent

3. Judge must agree

a. Decision is not appellable

b. Why would a judge not agree

1) Judge does not have to give a reason, but some might be

a) They want the jury trial to get TV time, re-election

b) They cannot be partial

C. Judge’s ruling options (3)

1. Rule from bench immediately following cases

2. Rule after a recess
3. No immediate decision, written opinion to follow

a. Could be 2 weeks later

b. If Δ in jail, then stays:
If Δ on bond, then stays out

D. MCR 6.403:  Conclusions by judge of fact and law must be given with judgment

1. Jury’s do not need to give reasons, Judge must

E. Advantages of a non-jury trial – Reasons for Defendant to waive jury trial
1. Technical defense, which jury might not understand or accept

a. Ie.  Intoxication for specific intent crime

2. Judge is considered to be pro-defense

3. Judge intimated to the attorneys that he  might be inclined to find the defendant guilty of a less serious charge 

4. Judge has intimated to the attorneys that the case is one where he might find the defendant not guilty

5. Judge might impose a lesser sentence if a jury trial is waived

a. Studies show that judges imposed lesser penalties in non-jury trials

6. You have multiple defendants at one trial

a. It is possible for co-defendants to have different types of fact finders at one trial

b. Procedure

1) Both Judge and Jury retire to consider evidence.  Both return, judge gives his sealed decision to bailiff. Jury reads their decision.  Judges gets his decision from bailiff and reads it aloud.

F. Many attorneys gives only ½ effort in non-jury trials, always give 100%

1. Call all the witnesses, present all the evidence, be an advocate

G. Pre-trial or during trial Legal Issues

1. Admissibility of evidence, etc

2. Another judge will hear that motion and evaluate the evidence

VI. Joint/Combined Jury Trials

A. Introduction

1. 2 Defendants, with 1 Jury

2. Not totally uncommon

3. Judge’s discretion to have separate trials:  Must be a legal reason
B. MCL 768.5:
There is a presumption in favor of combining the jury trials of 2 or more Δs

1. Both statutory and case law support 

2. Reasons

a. Judicial economy

b. Consistency (public policy)

C. Advantages to the defendant of having his case severed from that of his co-defendant

1. Co-defendant is despicable and jury knows it 

a. Your co-defendant is Charles Manson

2. Co-defendant counsel is incompetent or inept

a. He actually helps the prosecutions case or antagonizes the jury

3. Co-defendant might testify and damage our case

D. Advantages to the defendant of having his case combined

1. Co-defendant’s counsel is very good and likeable

2. Your client’s role is the less culpable one

a. In MI and most other states, all co-defendants of a crime are equally responsible

b. He was only the get away driver or look out, not the shooter

3. Juries want to hold someone accountable.  If there are separate trials, the jury never hears about the outcome of the other trial

a. If they think the other person might have gotten away with it, they will be less lenient on your client

E. Prosecutor’s benefits and detriments of having to try 2 or more co-defendants in one jury trial

1. Benefits

a. Saves time

b. Witness testimony is usually refresher if told only once, otherwise it could sound rehearsed

2. Detriments

a. If both defendant’s give good reasons, and the judge selects single trial, then the decision is appellable and reviewed under Abuse of Discretion

F. Legal Basis for an attorney to seek a separate trial

1. Motion for Severance or Severance Motion

2. Antagonistic defenses

a. Each Δ is pointing the finger at each other, or one defendant is pointing the finger at the other

b. Usually comes up at Preliminary Exam, Newspaper article, or attorney says it

3. Mutually Exclusive Defenses

a. Defendant A says alibi and Def B says self-defense.
Both cannot be true.

4. Interlocking Confessions

a. A is interviewed by police and confesses

1) Creates “Confrontation Issues” for B if A never takes the stand and A cannot be cross-examined regarding the implication of B

b. Judicial Tools to correct

1) Edit confessions – remove portion with B

2) Change the name of the co-defendant in the confession

3) Hold successive trials

4) Hold 1 trial with 2 juries

5. US v Bruton violation

a. One co-defendant confessed, also linking his accomplice to the crimes

G. Procedural Requirements attendant to a Severance Motion

1. Filing by Defense Attorney of a Motion to Sever

2. Request has a Legal Basis

3. Supported by an Affidavit

a. Anyone can provide this affidavit, supporting the Legal Basis with factual issues

4. Other attachments as needed

VII. Co-Defendants in General

A. Use of one co-defendant’s hearsay statements against the other co-defendant

1. A statement made by a co-conspirator during the course of, and in furtherance of, the conspiracy – MRE 801(d)(2)(D) is admissible.  People v Bushard.

2. A statement against the penal interest of the declarant-accomplice, if the declarant is an unavailable witness – MRE 804(b)(3) is admissible
B. The prosecutor’s offering of concessions to an accomplice to testify against his partner(s) in crime

1. Offering immunity in exchange for testimony

2. Reducing the accomplice’s charge(s)

3. Tendering a sentence recommendation to judge

C. Trial tactics

1. Danger Zone:  the maximum penalty facing the accomplice is admissible at trial

2. The pre-emptive strike

3. The accomplice’s testimony pales in comparison to the statements he gave to police officers after his arrest

4. Importance of corroborating evidence

VIII. Other Possible Defenses

A. Alibi Defense

1. “I was somewhere else, and here is a witness to testify to that”

2. Procedural requirements

a. MCL 768.20(1):
Δ must provide notice to the trial court and the prosecution not less than 10 days before the trial commences – Alibi Notice
1) Names of witnesses

2) Specific information concerning Δs whereabouts at the time of the alleged crime

b. Failure to comply (3)

1) Possible loss of opportunity to use Alibi defense

2) Grant continuance to the prosecutor to investigate and prepare

3) Allow the defense despite noncompliance

c. Recommended course for Prosecutor in Failure to comply

1) Only ask for continuance, do not object to admission

2) Could have implications on appeal

3. Pitfalls

a. Procedural requirement by attorney

b. Witness might not be credible

4. Prosecutor’s avenues in cross-examination

a. Highlight bias of witness

b. Show the witness is hostile to law enforcement

c. Witness has convictions for crimes involving fraud, dishonesty, or false statements

d. Show witness did not come forward immediately as a normal friend would when defendant was arrested

5. Defense can withdraw an alibi notice prior to or at the beginning of the trial.  Deemed nullity, and cannot be referred to or used by the prosecution.

B. SODDI
IX. MRE 609:  Use of Defendant’s criminal record for impeachment

A. People v Allen.  Changed the previous law and impeachment of the accused or any witness was permissible under specific circumstances

1. Review under Abuse of Discretion on appeal

2. 3 Classification of Crimes

a. Crimes of violence (assault, stalking, arson, vandalism) 
1) per se inadmissible
b. Misdemeanors or felonies featuring an element of False Statement or Dishonesty (false pretenses, embezzlement, larceny by conversion, forgery, uttering and publishing, and bribery) 
1) per se admissible.

c. Felonies embracing an element of theft (larceny, extortion, burglary, possession of stolen property, and robbery)
1) Admissible subject to the Trial Courts Discretion

2) Court applies a balancing test:  There are 2 types of balancing tests

a) #1: Witness is the accused – 2 prong test

· Assesses the probative value of the conviction

· Age of the conviction and bearing on credibility

· MRE 609(c): 10 years from date of conviction or date of release is too long

· 40 years starting in 1961, released in 2001, ok to impeach in 2003

· Assesses the prejudicial impact of the conviction

· Similarity of the charge

b) #2: Witness is one other than accused

· Whether the prior conviction has significant probative value on the issue of the witnesses credibility

d. Examples:

1) Armed robbery is essentially an assaultive crime

2) Use of same crime in impeachment is not admissible

3) A felony offense not containing an element of dishonesty, false statements, or theft cannot be used to impeach any witness

B. Preservation for Appeal

1. 3 Required procedural and substantive steps (not in rule, but case law interpretation)

a. The defendant must testifying at trial;

b. Defense counsel must seeking a pre-trial ruling on the exclusion of prior convictions in an in limine motion; and

c. Defense counsel providing a summary of the nature of the defendant’s proposed testimony at the in limine motion

C. Method of Impeachment

1. Attorney asks the witness if they were convicted of Embezzling funds in 1990

a. If witness answers “yes”, then questing is over

1) May not ask about length of sentence

b. If witness doesn’t remember, then attorney may mention the details of the conviction (date, location, description, and name of victim)

1) If still can’t remember, attorney may prove the prior conviction through extrinsic evidence.

D. Juvenile Court Adjudications

1. MRE 609(e):  A defendant may not be impeached with evidence of a juvenile court adjudication

E. Overturned Conviction

1. Conviction may be used to impeach, EVEN if appeal is still pending

a. MRE 609(f):
However, opposing attorney may rebut and disclose appeal pending

2. Witness may not be impeached with conviction that was reversed on appeal

3. Overturned conviction has not evidentiary value 

2 Legal Reasons to Suppress


1. Miranda Violation


2. Due Process Violation





3 Types of Bonds


1. Personal Recognizance


2. 10% Bond


3. Cash or Surety Bond





3 Burdens at Prelim Exam


1. Crime was committed


2. Defendant did it


3. Venue is proper


     (probable cause – low std)





Attack


1. Due Process violation


2. Legal Issues violation





1:1 Confrontations


1. Emergency situations


2. Suspect consents


3. Held within 45 mins, on-the-scene





Photo Lineup (6)


Unusual Features


Suspect refused to cooperate


Suspect is ailing


Witness is ailing


Suspect is not available


Police dept is not aware suspect is in custody else where





MI – 2 types of Discovery


1. Mandatory


2. Permissive





Remedies for Failure to Disclose


1. Harshest		Witness not allowed to testify


2. Medium		Continuance to give opponent time to interview


3. Lightest		Allow after short recess





Explore on Cross exam


1. Bias or prejudice


2. Financial incentive


3. Prior inconsistent statements


4. Embellished testimony


5. Lack of capacity to observe


6. Criminal convictions MRE 609





Getting a Non-jury trial


1. Defendant expressly waives


2. Prosecutor agrees


3. Judge agrees





Defendant wants non-jury trial





Technical defense


Judge is pro-def


Judge might go with less serious charge


Judge might find not guilty


Lessor sentence if jury is waived


Multiple defendants with 1 trial





Legal Basis for separate Trials


Antagonistic defense


Mutually exclusive defenses


Interlocking confessions


US v Bruton violation





The purpose of a Wade hearing is to determine the admissibility of evidence; specifically, whether a trial court should suppress an identification of a defendant because of an allegedly improper lineup.


People v Fordham, 132 Mich App 70, 76; 346 NW2d 899, rev'd on other grounds 419 Mich 874 (1984). 





In this sense, a Wade hearing is similar to a Walker hearing, at which a trial court determines whether tosuppress a defendant's confession  because of the alleged involuntary nature of the confession. Id. 





This Court has held, pursuant to MRE 104(a), that the rules of evidence do not apply to Walker hearings. People v Richardson, 204 Mich App 71, 80; 514 NW2d 503 (1994). Because the purpose of both hearings is to


determine the admissibility of evidence, the rules of evidence likewise do not apply in Wade hearings.
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