Decedents, Estates & Trusts

Prof. McCormick

Definitions:


Decedent: an individual who has died and whose property must be distributed


Heir: a person entitled to a decedents property under intestate succession law; decedent 

         made no inter-vivos or testamentary disposition; cannot be an heir until that person  

         dies


Intestate: a person who dies w/o a will or other effective disposition of property


Intestate succession: a method of transfer of property of which the deceased owner has      

                                             made no effective inter-vivos or testamentary disposition

Non-probate transfer: the transfer of an asset at a decedents death by means other than 

testate or intestate succession; ie. joint tenancies w/ rights of survivorship, life insurance policies, contracts that provide for payments upon persons death; a.k.a. Will Substitutes: these assets pass outside the probate process

Probate asset: an asset the decedent died owning; passes either by a will or intestate 

                                   succession

Relative: a person related, by blood, to the decedent, there are 2 types: lineal and 

   collateral

Lineal relative: a person directly related to the decedent; ie. kids, grandkids are lineal 

 descendents while parents, grandparents are lineal ascendents


Collateral relative: a person related to the decedent through a common ancestor, but not 

       directly; ie. siblings, nephews, nieces, aunts, uncles, cousins.


Testate: a person who dies with an effective will

I.
Intestate succession: no inter-vivos or testamentary disposition made by time of death; disposition is determined by legislature

a.
Probate Process: necessary only to pass marketable title to the next taker- only go to court when have to pass title to the next taker

-only deal with stuff the deceased died owning by themselves- if there is a joint owner, it passes by will substitutes and intestate sucession does not apply and outside the probate process

b.
Degrees of Consanquinity: to determine who takes, have to determine the degrees of consanquinity 


i.
lineal ascendants:




grandparents (2)





/




      parents (1)





/




      decedent





/




        child (1)





/




    grandchild (2)


ii.
collateral ascendants: lineally related to a common ancestor




 mother




/
\



descedent
sister (2)

iii.
not related to your spouse since not lineally related to a common ancestor; legislature allows for the spouse to take

c.
Methods of Distribution


i.
Parentelic Method:  where two collateral relatives who are equal 

degrees to the decedent, then decendents of a nearer ancestor take priority over descendents of a more remote ancestor





(ie. between an uncle and nephew- nephew takes)




ii.
Perstirpes Method: “by the roots” or “by the stocks”; children or 

more remote decendents to stand in ancestors shoes who predeceased the decedent

iii.
Percapita Method: “by the heads”; decedents take according to number of individuals at each generation, share and share alike (MI)

iv.
Next of Kin: goes to closest relative according to degrees of consanquinity; if same degree then share



d.
Uniform Probate Code:




2-101- die w/o a will, estate passes by intestate succession




2-102- Share of Spouse





(1) Surviving spouse is first to take





-take all if decedent has no surviving descendents or parents





-take all if decedents kids are also the spouses kids

(2) no issue but does have surviving parent(s)

(3) issue with spouse and spouse with other issue 

(4) decedents issue are NOT spouses




2-103- After given to spouse or if there is no spouse

(1) decedents descendents by representation- lineal descendents (kids, grandkids)

(2) no descendents- to decedents parents

(3) no descendents or parents- to descendents of the decedents parents (siblings, nieces, nephews)

(4) none of the above, grandparents or descendents of grandparents by representation- ½ to paternal side and other ½ to maternal side in the same manner (if none on one side, whole estate goes to other side)




“By representation” (2-106)





(b) if decedent has descendents (2-103(1))





(c) descendents of parents or grandparents (2-103(3) or (4))





-divided into equal shares as there are: 

i.  surviving descendents in generation nearest deceased   

    parents (siblings) or grandparents (uncles and aunts)- get    

    one share

ii. deceased descendents in same generation who left 

    surviving descendents (nieces, nephews, 1st cousins)-    

    remaining shares are combined and divided between   

    them equally 




2-105- if no taker under 2-102 or 2-103 then estate goes to the state



e.
Michigan Probate Code:




700.2101- die w/o a will, estate passes by intestate succession




700.2102- Share of spouse (different than UPC)





(a) take all of estate if no descendent or parent





(b) w/ issue of both decedent and spouse

(c) no issue but parent(s)

(d) w/ kids and spouses other kids

(e) w/ kids and decedents other kids

(f) no kids with spouse but decedents other kids

 


700.2103- After given to spouse or if no spouse (same as UPC)




700.2105- if no taker under 2102 or 2103 then estate goes to the state




700.2106- “by representation” (same as UPC)


ie.
“by representation”:

(GM)----------------------------------------------------------(GF)







/
/
/
/
/




        Smith     JB     Uncle   Aunt    Aunt






         /   \
/
/





                  FC  FC     FC       FC



Divide estate into:





i- surviving descendents in generation nearest deceased parents or grandparents,



   so, = 2 (Smith and JB); and



ii- deceased descendents in same generation who leave surviving descendents,



   so, = 3 (uncle, aunt, aunt)



so 5 shares- Smith gets 1/5, and JB gets 1/5



Next:



i- act like Smith and JB are dead- surviving descendents….



   so, = 4; and



ii- no deceased leaving descendents,



   so, = 0



so 3 shares left- 3/5 divided by 4 = 3/20, each FC gets 3/20 



f.
Adoption




UPC 2-114 (b): pertains to step-parents who adopt their spouses children




UPC 2-113: prevents double inheritance- cannot take a double share only 

inherit from either D or D’s sibling who married S after D died.





(M)------------------------(F)






/

\





          (D)---S-------(D’s sib.)


MPC 700.2114 (2): pertains to step-parents who adopt their spouses children

MPC 700.2114 (3): if court terminates parental rights (including a release) parent cannot inherit from the child



g.
Advancements: 




UPC 2-109




MPC 700.2109 (same as UPC)

1.
common law presumption is that a substantial amount (according to amount of D’s estate) is an advancement (only for parent to a child)




2. 
modern view- presumption that it is a gift unless: (i) decedent 

declared in a writing or heir acknowledged in writing that it is an advancement or (ii) the writing by decedent or heir indicates that gift is to be taken into account in computing the distribution (applies to money given to ANY heir) (only with a writing- if oral w/ witnesses it is still a gift)

-value taken at time heir came into possession- date the advancement was made

- if heir dies before decedent, the advancement is not considered in the distribution of the decedents estate unless the writing says otherwise

3.
Hotchpot estate: (D’s) estate value is $8,000; (D) had 3 children- A, B, and C; A was given $5,000; B was given $1,000; C was given nothing


$8,000 + $5,000 + $1,000 = $14,000 


divide hotchpot estate by the descendents (3) = $4,666 each


so, A keeps $5,000

hotchpot estate becomes $8,000 + $1,000 = $9,000

divide that by 2 = $4,500

so, B gets $4,500 - $1,000 = $3,500

so, C gets $4,500 



h.
Assignment of Expectancy (Scott case)




-enforced in equity as long as there is consideration




-source of expectancy does not need to know of the assignment




-but it is only an expectancy, never know what the source is going to do w/ 

the money- may spend it all or cut that assignor out of the will



i.
Renunciation (Coomes case)

-cannot renounce unless there is a will; if property passes by intestate succession cannot renounce and title vests upon decedents death




UPC 2-801 (a): able to disclaim if are a person to whom an interest 

devolves by whatever means





(b) w/in 9 months after death





(c) use correct form





(d) effects- treated as if the disclaimant had predeceased the 

decedent- then passes by representation





(e) waiver and bar of right to disclaim




MPC 700.2901

-(D) had 2 kids- A and (B); A disclaims his interest in D’s estate; A has 2 kids- 1 and 2; (B) had 1 kid- 3

so, treat is as if A is dead and A’s interest will pass by representation

so, A’s ½ gets passed to 1 and 2- get ¼ each

so, B’s ½ gets passed to 3- get ½ 

j.
Offenses Barring Inheritance: homicide and divorce




UPC 2-803 




MPC 700.2803

-Constructive trust: a legal fiction in nature of a remedy designed to prevent property from coming into the hands of a wrongdoer; legal and equitable title merge

II.
Limits on Testamentary succession: no constructive right to pass property how you wish when you die, so states can place limitations on your ability to pass your property


A.
Elective Share: allows a surviving spouse to share in the estate (real and personal 

property) regardless of decedents wishes, unless a prenuptial was signed (usually 1/3)



-“dower”: a life estate (1/3) of real property- wife- place to live



-“curtsey”: male equivalent of dower



-use “will substitute” to avoid the elective share- ie. joint tenancy, life insurance 

policy and other contracts providing for payments

1.
UPC: allows for an elective share if (D) dies intestate (w/o will) OR testate (w/ will)


A.
Augmented Estate includes:



i.
net probate estate (2-204)



ii.
non-probate transfer to others (2-205)



iii.
non-probate transfer to spouse (2-206)



iv.
spouse’s property and non-probate transfers to others (2-

207)


a.
Net probate estate (2-204): everything that (D) died owning


b.
Non-probate transfer to others (2-205): [ex. 4 & 5 pg. 75 of UPC] 

(1) everything passed by will substitutes to 3rd parties outside the probate process- 3 types made at ANY time before (D’s) death (even if before marriage):



i.
skip



ii.
owned in joint tenancy with others




1 = D’s share



           ___




1 + # of other joint tenants



iii.
bank accounts, security accounts- POD, TOD



iv.
proceeds of insurance



(2) property transferred during marriage



i.
irrevocable transfers but still continues to use/enjoy etc.. 

the property

-value of the fraction of the property to which D’s right related- ie. life estate in BA, D continues to live there and use it, then 100% comes into the augmented estate



(3) property passed during marriage and 2 years prior to death



i.
skip



ii.
proceeds from insurance policies



iii.
any property not otherwise included in augmented estate if 

it exceeds $10,000 


c.
Non-probate transfer to spouse (2-206): ie. insurance policy w/ spouse as beneficiary, house, etc…

(1) D’s fractional interest in property held as joint tenant to extent that that interest passes to spouse

ie. D and spouse are joint tenants in BA, so D’s interest is ½ (1 = D’s share; 2 = 1 + # of other joint tenants)

-G, S, and X are joint tenant of BA- each own 1/3- when G dies half of his share passes to S and the other half passes to X

so, S gets 1/6 + his 1/3 and X gets 1/6 + his 1/3

(2) account- co-owned w/ spouse and pass to spouse

(3) all other property that would have been included under 2-205 (1) or (2) had it passed to or for the benefit of a person other than the spouse


d.
Spouse’s property and non-probate transfers to others (2-207)

(pg. 36 of casebook)

(D) has two kids X and Y with (1st wife); (D) is remarried to S; (D’s) estate is $200,000 in stock and $100,000 in life insurance

Case #1: (D) in joint tenancy with X and Y re: stock and leave life ins. to X and Y

-dower jurisdiction: S gets nothing, no real property

-1/3 of D’s probate estate jurisdiction: S also gets nothing, nothing in D’s probate estate

2-204- nothing; 2-206- nothing; 2-207- nothing

2-205: Stock comes in under (1) (ii) so his fractional interest comes in = 1/3 


all of life insurance comes back in under (1) (iv)


so, augmented estate of $100,000 (L.I.) + $66,667 (1/3 of stock)


so, the amount that S gets then depends on length of the marriage (2-202)

Case #2: life ins. left to S; $100,000 of stock w/ S

-dower jurisdiction: S gets nothing, no real property

-1/3 of D’s probate estate jurisdiction: S gets $200,000 in stock and L.I. (passed by will substitutes) and $33,333 under other L.I.

2-205- nothing; 

2-204: $100,000 of stock left to X and Y comes in

2-206: (1) ½ of stock in joint tenancy, so $50,000

2-206: (3) since in under 2-205 (1) (iii), so $100,000

2-207: (1) (i) spouses property, so $50,000 of stock ½ 

so, augmented estate is $300,000

the amount S gets then depend on length of marriage (2-202)

if married over 15 years will get half- $150,000 but already was left w/ $200,000 so NOT elect to take by elective share

2.
MPC 700.2201 – 700.2206

700.2202 (1) spouse may elect one of the following if decedent dies TESTATE (w/ will)- more limited than the UPC



(a) abide by terms of will; or



(b) spouse take ½ of share that would have passed had D died 

intestate (w/o will) [1/2 of her share under intestate succession], reduced by ½ of the value of all property derived by the spouse [1/2 of the non-probate transfers from D to spouse]; or



(c) take her dower.

Case #1: under intestate succession (2102 (f)), S gets $100,000 plus ½ balance of estate, so S gets nothing (½ of 0 plus balance of 0) reduced by ½ of the non-probate transfers which is 0

So, S gets nothing

Case #2: under intestate succession (2102 (f)), S gets $100,000 plus ½ balance of estate, so S gets $50,000 (1/2 of $100,000 plus ½ balance of 0) reduced by ½ of the non-probate transfers which is $75,000 (1/2 of $150,000) 

So, S gets nothing so not elect to take by elective share



3.
Antenuptial agreements: UPC 2-213 and MPC 700.2205

a.
UPC 2-213: (a) can waive before or after marriage





(b) waiver is NOT enforceable if prove that:






(i) not voluntarily entered into






(ii) waiver was unconscionable







a.
not disclosed







b.
not waive right of disclosure







c.
did not know or could not have had 

knowledge

b.
MPC 700.2205: can be waived before or after marriage after a fair disclosure of estate has been given


B.
Omitted children- UPC 2-302 and MPC 700.2302 (same)



-applies only to children born or adopted after the execution of the will



-unintentional omissions exception for children who were believed to be dead at 

the time the will was executed- they can be included

1.
no child living at time will was executed- take same as if (D) died intestate UNLESS will devised all or majority of estate to the surviving spouse



2.
if had children at the time the will was executed- take as:

i.
limit the amount to what has been given to other children- can’t get more than what was willed to the other kids




ii.
take what was given and divide it evenly among all the children

-G had 3 children- A, B, and C but only A and B in the will- left $7,500 to A and B each; so C gets $5,000 (1/3 of A’s $7,500 and B’s $7,500)


C.
Pretermitted Spouses- UPC 2-301 and MPC 700.2301 (same)


D.
Others (MPC same as UPC)



1.
Homestead Allowance (2-402)- $15,000



2.
Exempt Property (2-403)- $10,000



3.
Family Allowance (2-404)- court decides

III.
Wills


A.
Statute of Frauds (1677):



1.
writing



2.
signed



3.
3 or 4 witnesses



if not is void, treated like died intestate

B.
Wills Act (1837):



1.
writing



2.
signed at the end



3.
2 + witnesses watch testator sign it and testator watch witnesses sign

C.
UPC



1.
2-501: must be 18 yrs or older and of sound mind



2.
2-502 (a)




-in writing




-signed by testator or representative




-2 + witnesses who watched testator or rep. sign or testator acknowledges 

signature or testator acknowledges will

2-502 (b) if will does not comply with (a), is valid as a holographic will if signature and material portion are in testator’s writing

2-502 (c) can establish intent by extrinsic evidence

3.
2-503: if not comply w/ 2-502- will be treated as if it had been in compliance if proponent (person who will benefit) can prove by clear and convincing evidence that testator intended document to be what it seems to be 




(i) will; (ii) revocation; (iii) addition or alteration; (iv) revival




-burden of proof on the proponent




-known as the “substantial compliance” doctrine



4.
2-504: Self-proved will



5.
2-505: any person who is competent may be a witness if witness is an 

interested person (one who will benefit), does not invalidate will (may not be a good idea)



6.
2-506: Choice of law

-don’t go to 2-503 unless you have to, since have to prove it by clear and convincing evidence

D.
MPC 700.2501 and 700.2502 (same as UPC except holographic will must also be dated)

“publication”: some jurisdictions require attorneys to ask testators if the document is their will and if they want the people to be witnesses to their will- testator should then request the witnesses to sign the will

holographic will: testator writes his or her own will- reduced requirements- don’t need witnesses as long as in testator’s own handwriting- not accepted in every state (MI allows)- doesn’t even have to be on paper (ie. story about not on wall to belly dancer)


E.
Revocation of Will: every will should have an express revocation clause

1.
UPC 2-507 (MPC the same): 

(a) a will is revoked 1) by executing a subsequent will that revokes will or 

part of will expressly or by inconsistency or 2) by performing a revocatory act performed with intent and purpose of revoking will or part of the will (ie. burning, tearing, canceling, obliterating, or destroying) in testator’s conscious presence or 3) by operation of law- homicide or divorce- automatically revokes at least the provision in will for the now divorced spouse or guilty killer.

(b) can be a subsequent will if it revokes the previous will by 

inconsistency if testator intended the subsequent will to replace the 1st will

-can also look at 2-503: “substantially complied” w/ the formalities to revoke the will

-if have copies of will w/ signatures (don’t do this) then copies also must be revoked; if copies w/o signatures (ok to do this) then copies are not valid anyway so don’t have to be revoked

-look at will according to the law at the time of the decedent’s death

-separation is not a divorce or an annulment 


F.
Partial Revocation: UPC and MPC allow for this


G.
Revival of a Revoked Will: 



1.
Common law approach: wills are ambulatory, mean nothing until guy dies



2.
Ecclesiastical approach: revocation clause becomes effective immediately 

even if will is not- intestate succession



3.
UPC 2-509 (MPC same) (ecclesiastical)

(a) “complete revocation”: if subsequent will revokes previous will under 

2-507 (a) (2), then previous will is revoked unless it is revived- revived if it is evident from circumstances of the act revoking 2nd or testators declaration that testator intended to revive 1st




(b) “partial revocation”: if subsequent will partially revokes previous will 

under 2-507 (a) (2), then the revoked part is revived UNLESS it is evident from circumstances or testator’s declarations that testator did NOT intend to revive the revoked part

(c) “3 wills”: #2 that revokes in whole or in part #1 is revoked by another 

later will (#3), #1 remains revoked unless it is revived- revived to the extent it appears from the terms of #3 that (D) intends #1 to take effect again (must be evident in #3- NOT just by the declarations made)

IV.
Problems that arise between time will is written and time person dies


A.
Will Challenges- based on fraud, undue influence, mistake, etc…



Will Challenge = Caveat to the Will



1.
Standing: who has standing to bring a cause of action to challenge a will? 

a. 
UPC 3-401- MPC same- an “interested person” can challenge a will- any person who would have an interest in the property in case the will was set aside or any person who’s financial interest would be directly advanced in case the will was set aside (ie. heir, devisee under the will)

2.
Can devisee’s alter the will?

a.
UPC 3-912- MPC same- contract to alter- can do so as long as ALL agree- applied to testate and intestate succession



3.
Simultaneous Death




-H leaves all to W but if W dies before H then it goes to 1 and 2




 W leaves all to H but if H dies before W then it goes to 3 and 4




 H and W in same accident but H dies 5 minutes before W 




 so it all goes to 3 and 4- have simultaneous death provision to avoid this




a.
UPC 2-702- MPC same- must have survived by 120 hours.  If fail 

to survive 120 hours or more, then assume that each predeceased the other; so H’s property goes to 1 and 2 while W’s property goes to 3 and 4



4.
Forfeiture Clauses- “if bring challenge, forfeit their share”

a.
UPC 2-517- MPC same- forfeiture clause is unenforceable IF probable cause exists for instituting proceedings; so if valid challenge will still take share, if frivolous challenge will forfeit share


B.
Mental Capacity



1.
UPC 2-501: “of sound mind and body..” (challenges whole will)

a.
Test for Testamentary Capacity: if know your own property and how you want to dispose of your property, then have testamentary capacity (low standard)

2.
UPC 3-407: burden of proof on the contestants to show lack of testamentary capacity, undue influence, fraud, duress, mistake or revocation (challenges part of will)

a.
Test for Mental Incapacity: if there is any reasonable basis regardless if it is true or not, then is NOT mentally incompetent




-mental capacity problem in handout

3.
Testamentary Intent: can have testamentary capacity but still lack testamentary intent

a.
ie. write will for a class project and follow all the requirements, in will leave money to DCL, then you die.  Was there sufficient intent? No, only wrote the will for class, did not intent will to be a valid one and for DCL to get your money

b.
sufficient intent to serve as witness means legal intent to make your signature have legal effect

C.
Undue Influence (most common)

1.
 historically the analysis was if decedent had been deprived of their own free will



2.
modern analysis is to look at the acts of the alleged wrongdoer/influencer



3.
Must show:

a.
a confidential relationship 


i.
atty/client, dr/patient, etc…


ii.
trust is reposed in another person (husband/wife, 

parent/child, between siblings)

b.
and suspicious circumstances

-raises presumption of undue influence and burden shifts to the proponent (wrongdoer/influencer) to disprove the presumption of undue influence



4.
Factors:




a.
procurement- participation of beneficiary in preparing the will




b.
independent advice- receive it or not?




c.
secrecy and haste




d.
change in attitude toward others




e.
change in decedent’s plan of disposing of property




f.
unnatural or unjust gift




g.
susceptibility to influence

D.
Fraud (most common)



1.
Fraud in the Inducement Standard: (Roblin v. Shantz case)




a.
statement was false




b.
known to be false by party who makes them




c.
which are material




d.
are made with intention of deceiving testator




e.
cause testator to act in reliance



2.
Fraud in the Exection: 

a.
Pope v. Garrett: woman was going to write will and leave all to friends and none to her heirs; heirs started a fight and prevented woman from writing the will; woman died intestate- Ct. held some heirs not responsible for fight, they would be unjustly enriched by the mischief caused by the other heirs



3.
Mistake: only be found if-




a.
it is apparent on the face of the will that there has been a mistake




b.
the intent of the testator was to include this provision except for the




 mistake 




c.
UPC 2-302 (c)

E.
Latent Ambiguity allows for extrinsic evidence in the following instances: 



1.
where 2 or more persons exactly measure up to description in will



2.
where no person or thing exactly answers the declarations but does so 

imperfectly



(Gibbs v. Krouse case)



-extrinsic evidence only used when there is an ambiguity on the face of the will



-same with parol evidence


F.
Changes in the Property

1.
Ademption by Extinction: was there when decedent wrote the will but not there when the decedent dies




a.
Identify the type of gift involved: (problems on page 192-193)

i.
specific gift: property can be identified separately from all other portions of the estate (ie. leave my house at 123 Beach St. to my son, Al)





ii.
general gift: not specifically identified (ie. money)





iii.
residuary gift: residue of estate




b.
Species Test (common law): 





i.
is it specific?





ii.
is it available in the same form? (ie. cash for cash but from 

a different account)

c.
UPC 2-606- Now, the presumption is NOT ademption by extinction- so the person arguing for the ademption has the burden of proof

d.
UPC 2-605 (a)(2): Goode v. Reynolds: shares of stock of one bank left to daughter.  But bank merged with another bank.  Ct. held that the stocks were similar enough so no ademption.

2.
Ademption by Satisfaction: decedent gives X what was willed to him before the decedent dies

a.
at common law, presumption that is adeemed by satisfaction and not get it again if it was a substantial gift from parent to child

b.
UPC 2-609- MPC same- presumes NO ademption by satisfaction- will be adeemed ONLY IF


i.
will provides for deduction of gift; or


ii.
decedent declared in a contemporaneous writing the gift 

satisfies or value is to be deducted; or

iii.
heir acknowledges in writing that it satisfies or value will be deducted




c.
Problem (pg. 206)

-leaves to X, Y, and Z equally in the will; before death gave X $14,000, Y $10,000 and Z $0; estate at time of death totaled $75,000





-75,000 + 14,000 + 10,000 = 99,000 divided by 3 = 33,000





so X gets $33,000 - $14,000 = $19,000





so Y gets $33,000 - $10,000 = $23,000





so Z gets $33,000

3.
Exoneration: devisee gets house with or without mortgage attached? If
 without the mortgage, the residuary estate will pay the mortgage




a.
at common law, presumed exoneration

b.
UPC 2-607- MPC same- specific devise passes subject to mortgage interest WITHOUT right of exoneration regardless of directive in will to pay debts

4.
Abatement: what happens when there is not enough to satisfy the devises in the will




a.
UPC 3-902- MPC same- abate in the following order:





i.
intestate gifts





ii.
residuary gifts





iii.
general gifts





iv.
specific gifts

b.
UPC- demonstrative gift: a general devise charged on specific property (ie. $5,000 to S from account XYZ)- a specific gift for value but if estate is insufficient will abate as a general gift)

c.
Problem: calculate the shortfall and the figure out how to pay it









worth


what get
-painting left to A (sp.)
$1,000


$1,000

-cash left to B
(gen.)

$3,000


$2,250

-cash left to C
(gen.)

$1,000


$750

-residue to DCL (res.)

$5,000


$0


at death, estate is $10,000 with taxes and expenses of $6,000

so, net estate of $4,000

-so take away residuary and still have $1,000 shortfall

-next look to general gifts- will $4,000 but only have $3,000 left

-abate in proportion to the size of the gifts- 3:1

$1,000 shortfall divided by 4 (3:1) = $250- C takes 1 of the 250 (or $1,000 - $250) and B takes 3 of the 250 (or $3,000 - $750)

	McCormick’s Chart 

for changes in property
	Specific
	General and Demonstrative
	Residuary

	Abatement
	Last to be taken
	After intestate and residuary
	1st to go after intestate

	Ademption by Extinction
	Applies at common law but NOT with UPC or MPC
	Does not apply
	Does not apply

	Exoneration
	Applies at common law but NOT with UPC or MPC
	Not exonerated
	Not exonerated


G.
Changes in the People



1.
Lapse- devisee has predeceased the decedent

a.
at common law, gift lapses- back to the decedent’s residuary estate or intestate estate




b.
UPC 2-603- MPC same- anti-lapse statute:

(b)- devisee fails to survive testator and devisee is a grandparent of the testator, a descendent of a grandparent of the testator, or a stepchild of the testator

(1)- not in the form of a class gift and the deceased devisee leaves surviving descendants, a substitute gift is created in the devisee’s surviving descendants

-if does not meet both (b) and (1), then lapses to residuary or intestate of decedent

c.
UPC 2-604- if devisee meets (b) but does not leave surviving descendants- becomes part of the residue or intestate

2.
Class gifts- gift given to a group of persons (ie. ins. policy to my grandchildren)

a.
at common law, if 1 grandchild died before the decedent- never a lapse issue as long as one member survived the decedent cuz those that survive will share in the gift; if no survivors, then lapses


b.
UPC 2-603- MPC same- 

(b)- devisee fails to survive testator and devisee is a grandparent of the testator, a descendent of a grandparent of the testator, or a stepchild of the testator

(2)- in the form of a class gift, a substitute gift is created in the surviving descendents of ANY deceased devisee- passes to surviving devisees and descendents of deceased devisees (take same share as if all had survived)- if several descendents of deceased, take by representation of the share

-if does not meet both (b) and (2), then lapses to residuary or intestate of decedent

-if no surviving descendent, then 2-707 (d) if no takers passes to residuary clause of (D)

3.
Void gifts: at common law, if gift is left to one who is dead when the will is written, is a void gift- lapses to residue or intestate of decedent

4.
Future gifts: get property later or when achieve a certain age, etc… before receive the property

a.
Look at testator’s intent- presumed to be vested unless clear language is included showing that it is contingent



i.
Vested with enjoyment postponed




UPC 2-707 (b)- if fail to survive distribution date-




(1) not in form of class gift and have surviving 

descendents, a substantial gift is created

(2) in form of class gift a substitute gift is created in 

surviving descendents of any deceased beneficiary





-NO relationship requirement



ii.
Contingent/conditional gift: “if and only if”

-if contingent and fail to survive- lapses to decedent’s residue or intestate estate

-if meet contingent then gift converts to vested but die before (D) dies, goes to 2-603 and is a lapse issue



5.
Increase of Class

a.
as soon as any devisees are entitled to their share- class closes regardless of the decedent’s intent- after born are excluded




b.
money left to each member- class closes at decedent’s death




c.
specific sum set aside to be given to each member- class closes 

when the first reaches condition, take a snapshot on that date NOT when (D) dies



6.
Decrease of Class

a.
UPC 2-603 (b)- devisee fails to survive testator and devisee is a grandparent of the testator, a descendent of a grandparent of the testator, or a stepchild of the testator

(2)- in the form of a class gift, a substitute gift is created in the surviving descendents of ANY deceased devisee- passes to surviving devisees and descendents of deceased devisees (take same share as if all had survived)- if several descendents of deceased, take by representation of the share

-if fit within this section, will be able to take even if dead at the time the will was written

V.
Trusts- will substitutes- method of passing property

Constructive trusts: a judicial remedy- not an estate planning devise- enables the court to prevent property from falling into hands of wrongdoer


A.
Terms- will be included in trust-

1.
trustee: person or institution that holds legal title to the property under fiduciary duty for benefit of beneficiary under terms of trust



2.
beneficiary: person or institution which trust is entitled to benefit



3.
trustor: person who creates the trust for the beneficiary (creator, settlor)



4.
corpus: property of trust- must be in existence at time trust created- 

CANNOT be future interest

B.
Classifications- 



1.
intervivos- living trust




a.
revocable




b.
irrevocable



2.
testamentary- created in will of decedent- put in trust at time of death




a.
revocable




b.
irrevocable

C.
Why trusts?

1.
make sure property is managed well for beneficiary- trust someone else to manage it better then the beneficiary



2.
control property from grave (to X but only if…)



3.
trusts are private- don’t want fights or public airing of their estate and 

devisees (wills are public- can look up any will on record)



-can be created for any LAWFUL purpose

D.
Requirements for a valid trust:



Settlor ( Trustee ( Beneficiary



1.
Can have dual roles:




a.
settlor can also be the trustee




b.
settlor can also be the beneficiary




c.
but trustee and beneficiary cannot completely overlap- must be 

separate, identifiable interest- if merge are destroyed (trustee title v. beneficiary title)



2.
Property can be deeded into a trust by any method




a.
real property- deed or will




b.
personal property- assigned or transferred

i.
settlor can create trust for personal property by oral declaration

3.
intent has to be intent to create a present interest- no consideration necessary- can be created without the use of the word “trust”

4.
have to name an identifiable beneficiary and impose duties on the beneficiary

5.
have to have an identifiable corpus when trust is created- property must exist and be distinguishable from other property- cannot create a trust for future property


E.
Cases:

1.
Spicer v. Wright: left to sister “to be disposed of as already agreed”- create a trust?  ( says should fail due to lack of beneficiary- Ct held not intend to create a trust- goes to sister outright in FSA- if extrinsic evidence would have identified a beneficiary it would have been a trust that failed and then property would have gone to the ( (husband)

2.
Bellows v. Page: left to sister held “in trust” for her daughter- no affirmative duties, no discretionary powers- constituted a passive trust so legal and equitable title merge- passes outright to beneficiary, trust is extinguished and beneficiary gets it all- nothing for beneficiary to enforce- trustee can do what she wants

3.
Haskell v. Staples: “to be disposed of as he pleases”- Ct held did intend a trust since called a trust and separated from other gift to Staples- fails since no beneficiary identified- goes to heirs at law in a “resulting trust” (a judicial remedy)

4.
Moss v. Axford: residue to Axford to pay to person who cares for her in declining years- identifiable beneficiary? Ct held did intend trust and carried out unless baffled to determine what (D) had in mind- Ct able to determine who took care of (D) so held there was an identifiable beneficiary

5.
Hiles v. Garrison: all to trust and divide between brother, sister, and widow until widow remarries or dies- Ct held was a trust which lasts until widow remarried or died then is extinguished- died intestate so when trust is extinguished will pass by intestate succession and Ct will appoint a trustee to handle the property

VI.
Guest Speaker (see notes from 4/12/02)

