EDUCATION LAW
PROFESSOR NYQUIST

BY RACHEL HOGNESS

2 ND week of lecture—week 3 people need to be prepared

OPEN BOOK TEST

Zelman

private choice.  Cleveland schools were shit.  Didn’t violate est clause.  Because it had a valid secular purpose in a failing school system.  Only money went to religious schools if parents so made the choice.  Appearance of religion is gone because school students could go to other schools.  Could go to either public or private.  Both were available to students!  Any private school could participate if it was in the district.  Money was different—if public—school got tuition grant 2250.  if private—get less than 2250.  but private school the parent gets the money but if public the money goes to the school.  The money was no where near the total tuition it was just a percentage.  Disincentive to choose private but not really.  

2 part choice—yeah we will take some kids but the suburbs said no way.  When program is neutral to religion—

EXAM

WHAT IS THE BENEFIT PROVIDED?  BOOKS TUITION

WHO IS IT PROVIDED TO? PARENT, SCHOOL, THIRD PARTY

WHAT FACTORS WENT INTO THE DECISION OF THE COURT.  

Everson

Bus transportation.  Anyone could get reimbursement.  Was neutral.  General benefit to citizens.  

Mi has charter schools.  Allowance for every student who goes there.  Used to mostly be religious schools.  Cant select students on religion.  Get 6g per student from state.  Used to get 3.5g privately.  
Mccoulumn

Religious classes cant be held using public buildings supported by tax dollars.  

Zorach

Public students were leaving school grounds to worship.  Upheld—it was ok.  

Allen

School textbooks had to be lent free of charge—even to private schools.  Books have to be approved and only secular books are approved.  Private school can pick it and the kids get it lent to them.  Law not in violation of const.  Looks to everson.  This seems like transportation—no religious purpose.  Doing the same for everyone.  

Lemon

Salary supplement to teachers if they went to private schools.  PRIVATE ENTITY must give up something to pass const muster.  Lemon test—excessive entanglement.  Created need for bureocracy to say is the school using the money to advance religion.  
Pennsylvania

Non public school is reimbursed for things that sound ok.      Must use specialized accounting procedures.  
Rhode island 

Excessive entanglement.  Need to monitor the teachers to make sure they aren’t teaching religion.  Too burdensome.  Cant take a students mind out of this environment
Nyquist for next week.  Mi ballot proposal will be handed out.  

Lemon test—whether secular purpose

Whether primary effect does advance or prohibit religion

Whether there is excessive entanglement w gov.  

WOLMAN

Looked to the type of textbooks.  

THERAPY might discuss religion more than diagnostic test.  Therapy in private session might connect therapy to religion cause they’re at the school for religion.  Environment on the public employee—they might start to cross the line.  Provisions on therapy constitutional—look to location.  Too much entanglement by having to watch to make sure the tape recorders aren’t used for religion.  Field trips school benefits cause public schools give the transportation.  Everson—transportation.  Too much entanglement when you get to the location, what do they discuss?  Trips unconstitutional because they could take trips to the monetary.  Entanglement.  
Mueller

Income tax deductions for both public and private school educational expenses.  Parents could claim tuition travel and books.  Upheld.  Incurred expenses in both schools.  Funds are available because of private choices by the parents.  Gov makes no decisions.  No entanglement cause private decision makers.  This isn’t government est clause cause private choice intervenes?  Exam question??  Look to Zelman and p 80.  as long as gov isn’t calling the shots then its ok—intervening private decision maker—parents—then its ok.  
Grand rapids

1985

2 programs.  Shared time program—full time teachers provided to private schools to teach secular subjects—math, spelling.  Red flag—location—in private school St Joseph.  Influence on teacher and religious issues.    Community education program.  Voluntary full time employees in religious school now employed as public school teachers after school.  

Est clause—second one is worse entanglement effect might advance religion.  Both struck down, permanent injunctions.  

Aguilar v Felton 1985
Title 1 federal funding program intended to provide supplemental services not related to public schools—head start and at risk programs.  More than k-12 classes.  Food programs.  Use funds only for approved programs.  Onsite classes in nonpublic religious schools taught by public teachers.  Advance religion cause public school teachers on private area.  Symbolic union of church and state.   Aid advances religion by indoctrination even if teacher is unbiased just being in this area is biased.  

12 years later 1997

Agostini v Felton
Want injunction lifted.  Reversal.  Est cases after 85 decision in Aguilar, substantially undercut the legal presumption.  Mere placement in a religious environment would create indoctrination should not be supported anymore.  Federal funds used to allow public school employees to teach secular subjects in the parochial schools.  
Zobrest

Upheld IDEA disability act special ed.  Deaf student using state employed interpreter in parochial school.  Ok for him to attend class w that student.

Whitters

86 upheld vocational tuition grant to visual appeared person to become a pastor.  

Bowen

90 adolescent family life act had religious purposes

mergers

sttt equal access had secular purpose.  

Started to loosen the reigns.  Parochial schools getting more access to programs now.  

Mitchel

Allowed fin aid to private schools to get equipment to do secular programs.  Fin aid for directed purposes.  Aid allocated on neutral criteria.  Like tape recorder case—can be used for religion.  Ct said uphold sttt all aid shouldn’t be prohibited.  School be concerned w advancing education.  
Curriculm 2p wont necessarily fail.  10 15 a piece take a side  why case law supports and why shouldn’t be struck down.  How it could be modified.  

**LEE civic prayer at graduation, clergy delivered.  Neg holding.

**SANTA FE invocation at football, students led, neg holding

WALLACE school prayer, neg holding

SMITH sat graduation positive holding, free exercise.  NOT AN ENTANGLEMTNT.  Voluntary decision of student not to much doesn’t violate free exercise.  If for credit on sat then that would violate.  Good test question************
ALDER cert denied, prayer at grad, student del vote, positive holding.  
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JUST CAUSE  must have  a reason to with stand scrutiny.  

AT WILL can be discharged whenever

Tenure in MI k-12.  a form of sttt just cause.  Employer cant terminate a tenured teacher but needs to go through procedures so that 3rd party says it’s a good reason to terminate.  

Local school board is a state actor.  First 4 yrs not tenured so no property right.  

Darwin theory case

Criminal prosecution state law.  Violated est clause.  Favored one religion over the other.  Genesis.  
1983 sue st actor cause deprived you of a st right.  

Administrative is rat basis.  

Charter school—must be sponsored by college or intermediate school district.  

Charter Schools—just like Public schools, money issues are the same, they’re corporations and gov agencies.  Enjoy gov immunity from tort liability.  Can condemn property.  Can teach any grade 9-12 k-12 anything.  Form of competition for public schools.  

Limitations—cant be organized by religious organization, no contracts w church, academy board cant give money w religious purpose, cant be at any other site other than the one requested, have to adhere to charter unless they amend with approval, must comply w all federal law, ada, idea special ed limited resources so go to isd to get help, family med leave and title 7.  
Open meetings act  public body.  If church school the yr before—now they’re a public body so subject to open meetings act.  

Revised school code—governs all public school including charter schools.  

Teacher tenure—charters don’t have to use this.  Doesn’t apply unless authorizing body is k-12 district and teacher was tenured then they maintain their tenure status but don’t get rights so they can go back to old district.  Their rights are just suspended.  

PROPOSAL A sales tax gives revenue source for st.  lions share comes from st not local.  Millage elections can be for operating only for equipment and improvements.  Stagnant revenue or declining revenue.  Before p a 60 percent of money came from local property taxes now its 10 percent.  Revenue = fte x foundation allowance.  Fte=full time equivalent.  

Fte= 80% of fall count and 20% of feb count.  

San Antonio 

Ct found that there was no fund right under const to education so strict scrutiny isn’t applied—only rational basis.  Shift from fed const to st const cause some sts give right to free schools.  In mi ct appeals reversed but ct said ed isn’t fund right.  

Bus suspension

Not taking away education and a ride is provided if totally necessary.  Not a fund right for bussing.  No property right and would be difficult to have a hearing for all 60 chitlins.  
Superintendent paid off

Bought out his k.  citizens said it was violation of school law.  Expending funds as a gift cause he wasn’t working for it.  Not the case though cause it was a breach of k suit and this was money paid off in lawsuit which is allowable.  

Mi gov immunity

Political subdivisions (schools) protected.  When performing gov function (not propriety) immunity attaches.  

§ 691.1413.    Proprietary functions causing injury or damage; prospective operation. 


   Sec. 13. The immunity of the governmental agency shall not apply to actions to recover for bodily injury or property damage arising out of the performance of a proprietary function as defined in this section. Proprietary function shall mean any activity which is conducted primarily for the purpose of producing a pecuniary profit for the governmental agency, excluding, however, any activity normally supported by taxes or fees. No action shall be brought against the governmental agency for injury or property damage arising out of the operation of proprietary function, except for injury or loss suffered on or after July 1, 1965.

691.1413 (h) "Volunteer" means an individual who is specifically designated as a volunteer and who is acting solely on behalf of a governmental agency.  DOESN’T MATTER CAUSE SHES THE ONE INJURED.
EXAM--LOOK TO BUILDING DEFECT, SOMEONE HAD NOTICE AND THEYRE IMUNE IF IN SCOPE OF EMPLOYMENT.  WILFUL OR WANTON PREVIOUS OWNER CLAIMS.  MAYBE GROSS NEGLIGENCE.   

EXAM--TORT LIABILITTY WE WILL GET A MADE UP STTT.  NOT MI STTT.  THEN GIVE US A PROBLEM THEN DO ANAYLSIS.  

TO BE A PROPRIETARY FUNCTION THE GOVS ACTIVITY 1 MUST BE CONDUCTED PRIMARILY FOR PURPOSE OF PRODUCING PECUNIARY PROFIT, AND 2 IT CANNOT BE NORMALLY SUPPORTED BY TAXES AND FEES.   COLEMAN V KOOTSILLAS 

BASEBALL BAT HIT IN FACE—GROSS NEG
1983 CIVIL 

MALICE JURY INSTRUCTION.  MUST SHOW SCHOOL ACTED W MALICE IN EXPELLING THEM.  

KIDS EXPELLED SHOULD THEY GET TORT DAMAGES CAUSE OF LOSS OF DP—GIVE THEM NOMINAL.  

SEXUAL HARRASSMENT—

Title 7 civil rights act 64 & 1991 prohibits discrimination on basis of many things like nat’l origin, race, creed, sex.  Laws don’t mention sex harass.  

Quid pro quo—boss chasing the secretary.    

Hostile work environment—ask student to take change out of pocket.  Single out because of her gender.  Male dominated work place.  

Unwelcome because of sex purpose or effect of hurting performance or hostile environment.  

Education cases title 9

Need to prove obj and subjectively hurt the woman

Being absent, work performance, complain, psychological damage.  

Sometimes don’t have to show damage.  Some middle ground must be shown.  

Title 7 v 9

Vicarious liability employee held liable for supervisor.  Title 9

Bothered by supervisors not high level, offensive remarks and gestures.  He was not considered a policy maker, he threatened her, she refused.  Wasn’t quid pro quo, its more the intimidation that he’d follow through.  

Other case, lifeguard for city, put her in uninvited toughing and remarks.  Both employers had written policy and procedure about sh.  Upper level mgt had no knowledge.  Agency law is adapted to vicarious liability and employers liable for act of sh because they were supervised.  Ct said employer liable even absent showing negligence or fault where 1 supervisor has authority to act on behalf of employer—hiring and firing duties (boss of victim) 2 harasser aided by the agency relationship, facilitate the sh—no one stops it.  
In cases where the hostile envir is created and there’s no adverse employment created against employee.  There’s an affirmative defense for employer.  No job detriment occurred.  He used reasonable care to prevent and the employee failed to use opportunities to avoid harm.  Employer has burden of proof.  

Adopt written policy and act on all complaints quickly and upon finding a violation use some remedial action (transfer)

Title 7 is employment

Title 9 is school teacher v student.  (failure to protect the student)

Funding sttt is title 9.  no one can be excluded from education program when it receives federal funding.  Violation can bring damages in a lawsuit.  Cannon case—denied admission to med school she got damages.  

Gebser—girl had relationship w her teacher, he was arrested and they had no policy.  Look to who is doing what to whom.  Also do u look to 7 or 9.  

Student on student 5th grade.  Indifference to known harassment.  Liability attaches when theres knowledge and indifference.  But no says the district failed this.  Need knowledge and then do nothing.  
Vance student on student—what is required under deliberate indifference standard, recipient of fed dunds is liable only by being deliberately indifferent to acts of harassment=intent.  

2000 case—teacher molested many male students, school doesn’t have to have a written sex policy but you must have one in mi.  

2 1o pt  4 20 

this next stuff will be  on exam

anti privacy act—foia-duty to disclose.  Privacy sttt ferpa—family ed rights and privacy act—cant disclose ed record, in public school dist hold students ed records may not be disclosed this is a funding sttt.  Mandate certain types of disclosers about employees

1230b sttt—band director had a bad past on relations w students.  Moved to fla and starts school there and sexing w kids, caught and prosecuted.  These 3 sttt have over lap when info is sought.  

Applicants must give full disclosure and release employees of liability.  2 immunity provisions  employer must have them sign authorization to talk to past employers so it’s a waiver.  Also immune from civil liability.  Also if doens sigh cant be hired.  School can only share w people who hire.  ***Prohibit concealment of info is purpose.  Personnel file follows you from job to job.  Unprofes conduct w minor or crime w minor or moral turpitude.  Not turning in grades on time isn’t moral turpitude.  Misconduct counts though—defined in sc decision w unemployment, willful absence, bad stuff.  
Sec 6 expunging—cant enter into agreement for expungement of unprofessional conduct.  Doesn’t restrict for alleged unprofessional conduct that hasn’t been substantiated.  
Bradley

Foia—public record, press uses a lot, info in possession of public body, cant ask them to compile it but it they have something they must give it to you.  Right to know what public bodies do.  Exception 13a—personal info where its unwarranted invasion of privacy.  Does this lady have any privacy rights when a request comes in.  she was a shop lifter.  Info in her file wasn’t of a personal nature.  It was corrective and evaluations.  
Brant

Person said he needed hearing to clear his name from sex allegations.  Severe nature of allegation he had a dp right cause liberty violated.  There was nothing to suggest that this info was or would be disclosed no 1230b sttt.  Ca said were not sure.  There was no 
liberty violation but the extent to which its true so give p the benefit and if he can show trial ct that employers will find out and get stuff—then he gets a name clearing.
Klien

Wanted to look at teachers transcripts and she said ferpa gives protection to me.  Doesn’t provide fro a private cause of action—cant sue for ferpa violation just get it enforced and yank fed funds from school.  Doesn’t include her who was employed but not in attendance.  She wasn’t a student under ferpa.  School district didn’t get the school record of a student.  She was an employee.  It wasn’t an ed record in that context.  

Owasso

Mi sc 2002, peer grading kid had learning problem, stigma, Is that teacher violating ferpa when she allows other kids to see grade.  Ct said no cause graded papers aren’t what we mean by student record.  Permanent and marks are what counts.  

2 issues w FERPA 1, is the document a ed record as defined in sttt and 2 is it something that I have about a student.  
Pinksker

Teacher brought claim that district schedule and leave policy was discrim against him and other Jewish guys.  Burden his free exercise.  He wanted to get jew holidays off.  He has 12 days for sick days and of those he can use 2 for fuck all and the other 10 must be for sickness.  He wants to do 3 jew holidays a yr.  Christians get x mas and easter and don’t have to take special days.  Title 7 civil rights cant discriminate on religion.  Is this discriminate cause he’s jewish?  Must reasonably accommodate as long as they don’t create undue hardship.  Employer reasonably accommodated him by letting him take day off.  

Exam

4 20 pt
2 10pt

if there were an est clause question and you can pick your two.  

Sec 504 not really special ed law.  Its like the ada.  A person otherwise qualified cant be discrim against, it’s a civil rights sttt.  MUST MEET STATE DEPT OF ED STANDARDS.  

SE COMM COLLEDGE-

504 CASE prohibition of discrimination   many children meet disabled definition under 504 but they don’t get special ed under idea.  Can still learn then don’t get annual iep.  She wanted to get into nursing but she was deaf.  Holding-school doesn’t need to disregard her disability when it’s a requirement.  Safety would be put into jeopardy if she was in school.  
Hendrick

Provided at public expense

Supervisipn

Conforming w iep

Test for whether or not its free ed 2 parts  1 has st complied w idea procedure?  2 has iep enabled child to get benefits.  

Isd carries overhead.  Small staff.  Local school dist in their county then isd sends speech pathologist.  

Hendrick

Deaf girl , put in regular class.  Iep was prepared for her so she’s in regular classes w hearing aid.  

Burlington 

Idea gives ct authority to order school to reimburse parents for private ed if placement is proper.  If improper not reimbursed.  

Martinez

504 and idea.  What is proper placement w mental kid w aids.  Put her behind glass wall.  

Emotionally impaired a lot of cases.  Code of student conduct what’s expected.  The make new standard for this kid.  Iep says he doesn’t have to conform-cant tell him to sit still.  10 day is cumulative for a school yr-max a sped can be removed for.  Manifestation determination is a procedure where experts give their opinion on whether what the kid did is a manifestation of his disability.  If not then a greater change in the program can occur.  
Kid needed constant care like in hospital, parents wanted education.  School said services provided by a dr are excluded so school doesn’t have to pay them, but services by a nurse school must provide.  Rejected notion about a burden to school.  We don’t care if school has financial concerns.  Reject any cost based standard.  Poor district.  

Exam review

6 ?

4 20  choose 2.  

2 10

fact pattern school atty

est clause

whether things can be used for ed of religious nature

textbook case

curriculum cases

things that seem neutral-tape recorder-how do you monitor

excessive entanglement

lemon test

agostini-new twist on old shit

aid Cleveland fin aid flowed through parent not to institution

church st issue lee v wiseman, cases w student or others making  various speeches at graduation what’s ok-distinguish the factors

wis v yoder

bd powers and limits on power   concerning ee and student

tenure as property  cant be deprived w/o dp

students required to stand for flag ceremony

sanctions for student behavior can they effect grade or disciple for absect-reduce grade.  What’s the restriction

charging kids for things-textbooks, extra curricular, can we put other restrictions on extra curric like certain gpa?  

3 or 4 sttt concepts

1 generally freedom info act.

2 tenure

3 gov immunity*

4 personel files ferpa foia MI sttt regarding suppression of info and inability of eer to suppress misconduct.  Hint hint.  

Sex harassment

Quid pro

Hostil-would a reasonable person find environ subjectively hostile?  

Victim and perp don’t have to be diff genders

Title 9 v7 difference

Title 9 damages

Tests for liability in categories stu v stu    prof  v student in sex harass.  Tell school potential liability.  

Don’t do kitchen sink.  Say the issue and why.  Shorter usually better.  

Delivered indifference  what it is and what it isn’t.

Tenure—not the act, but know the cases the ones we presented.  Just cause property right and due process.  Right to dp and what doesn’t give you the right.  Engaged in conduct what are the standard to evaluate whether its just cause.  Activity in class or out of class-what are the standards.  
Disclosure of record sttt 430 b?  don’t know the sttt just general issues on what the persons rights are.  

Pinkser case

Ansonia case

Notion of accommodation-distinctions of student or staff accommodations.  Rights and obligations.  

Student rights know the notion of students having const rights under tinker w demoine vs adults in other setting.  What are proper restrictions on student behavior

Tlo case after inception    reasonable in scope

Drug test search  2 cases

Speech and expression marilyn mason t shit  what could print in newspaper.  

Generally notion of sped and  rights and obligations.  Fape?  What is it?  

Mi bar-write everything on essay.  

NO financial aid on # of students.  
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