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Major areas of evidence law:

1. Relevance

2. Witnesses

a. Form 

b. Opinion

c. Reputation

d. Expert/Lay

e. Impeachment

3. Hearsay

a. Documents – BER, authenticity, hearsay and does the document/statement have exceptions?

Examination of Witnesses

A. FRE 611  

(a) Control by court.

(b) Scope of Cross Examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony.  (Hostile witness)  Ordinarily leading questions should be permitted on cross-examination.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be made by leading questions.

Objections and Preservation of Error for Appeal

A. FRE 103  Rulings on evidence

a. Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and

i. Unless a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or

ii. The substance of the evidence excluded was made known to the court by offer or was apparent from the context within which questions were asked.  Party doesn’t need to renew objection to preserve for appear.

iii. Plain error – plain errors affecting substantial rights.

RELEVANCY

A.  FRE 401, “Relevant Evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.


1.  Always ask what the evidence is being offered for, what ever the evidence is!


2.  Relevance (2 categories)



a.  Logical relevance/Probativeness RULE 401

1.  Logically relevant if it has any tendency to make a material fact more probable or less probable than it would be without the evidence.

2.  Only concerned with this when dealing with some other time, some other event, or some other person, because that “other” might be too remote.

A. Certain situations which are examined that concern some other time, event, or person that still come in:

B. Certain similar occurrences are relevant:

1.  To prove complicated issues of causation – evidence that other homes in the same area were damaged by defendant’s blasting operations is some evidence that the damage to the plaintiff’s home was caused by defendant’s activities.

2.  Prior accident or claims – prior accidents or claims would not be admissible unless:

a. to prove a common plan or scheme – probative value is outweighed by the risk of confusion of the jury.

b. if the prior claims or actions are relevant to the issue of damages to the plaintiff

c. similar accidents or injuries cased by same event or condition – evidence of those prior accidents are admissible to prove:

a. that a defect or a dangerous condition existed
b. that the defendant had knowledge of the defect or dangerous condition; and

c. that the defect or dangerous condition was the cause of the present injury.


3.  Where the intent or state of mind of a person is an issue.

A.  previous similar conduct committed by a party may be introduced to prove the party’s present motive or intent when such elements are relevant.

Ex., school excluding a black child, evidence of past black children not admitted is admissible to show intent of the school.

4.  To rebut the claim or defense of impossibility (ex., mouse in a coke bottle, and the defendant Coca Cola claims impossibility.  Other evidence can now come in.)

5.  Comparable sales to establish value, provided you show:



A.  must be of the same general description as yours.


B.  Took place in same general geographic area.





C.  And comparable sales took place at about the same




time.

6.  Habit evidence - at the time of litigated event, person acted in conformity with a habit.  Evidence can be used to infer this.  406



Three Rules:

A.   Disposition of a person is not admissible to show that the person was careful or careless at the time of the litigated event.

B.  Prior Act evidence:  evidence that a person acted in a certain way on a prior occasion is generally not admissible to show that the person acted the same way.



C.  Habit evidence is admissible.




i.  Specific detailed conduct

ii.  Recurrence: must have occurred often enough to say that it is habitual. i.e., always, instinctively, invariably, automatically


7.  Industrial or business routine:

A.  To show that the entity acted in conformity with the routine.

B.  Custom of business/trade admissible as inconclusive evidence.  E.g., showing that no other bus company has a safety device.

B.  FRE 402, all relevant evidence is admissible.

C.  Probative Value – any tendency to make a material fact more probable or less probable than it would be without the evidence.

D. FRE 403, even though logically relevant, could still keep it out if the probative value is substantially outweighed by:



1.  danger of unfair prejudice



2.  confusion of the issues



3.  misleading the jury



4.  undue delay



5.  waste of time



6.  cumulative evidence



7.  sometimes, unfair surprise

· The standard for relevancy is almost nothing.

· The fact that the evidence is relevant does not make it admissible.

· For probative value and relevance you only need the slightest little difference and then in theory evidence is relevant.

· Then you need to know for what purpose is the evidence relevant?

· What element of the charge is the evidence going to prove or disprove.

· To the extent that any evidence contains false positives it is irrelevant.

· With any scientific evidence false positives are a material consideration.

· Knowing of numerical frequency is likely to just waste a jury’s time.

Stipulations:  put the Prosecution in as good a position they could be in once the evidence has been received.  A stipulation must give the prosecution full evidentiary value.

Old Chief:  when you stipulate the crime our stipulate an element of the crime.

LAYING THE FOUNDATION FOR PROOF
Anyone competent to be a W can be a W.  FRE 601 

W must have Personal Knowledge.  FRE 602:  

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  

1. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. 

2. It is personal knowledge until W’s testimony specifically incorporates someone’s statement.

3. Relevant Community:  the W must be testifying from a relevant community.

A. Communicable personal knowledge

B. Witness must take an oath to tell the truth

Form of Examination of the Witness

A. Leading Questions FRE 611(c)

a. Generally NO Leading Questions on Direct Examination – can lead on direct to preliminary matters if the judge says so and no objections

i. If used to elicit preliminary or introductory matter

ii. When the witness needs aid to respond b/c of loss of memory, immaturity or physical or mental weakness

iii. When the witness is hostile and improperly uncooperative an adverse party or a person identified with an adverse party.

b. Can ask leading questions on Cross-examination.

B. Improper Questions

a. Misleading

b. Compound

c. Argumentative

d. Conclusionary

e. Assuming Facts not in evidence

f. Cumulative

g. Harassing or Embarrassing

C. Use of  Memoranda by Witness  FRE 612 and FRE 803(5)

a. Use a memoranda to refresh, to substitute for the witness’s forgotten testimony upon authentication of the memorandum, or in cross-examination of the witness.

b. Refreshing Recollection FRE 612

i. The W may not read from the writing while actually testifying, since the writing is not authenticated, is not in evidence, and may be used solely to refresh the W’s memory.  The sworn testimony must demonstrate a present recollection.

ii. Under 612, when a W has used a writing to refresh her memory on the stand, an adverse party is entitled to have the writing produced at trial, to inspect it, to cross-examine the W thereon, and to introduce into evidence those portions that relate to the W’s testimony.  If the W has refreshed her memory before by looking at the writing before trial, it is within the court’s discretion to require production of the document and to permit inspection, cross-examination, and introduction of pertinent excerpts.

c. Recorded Recollection  FRE 803(5)

i. This is an exception to the Hearsay rule 803(5)

ii. Where a W states that they have insufficient recollection of an event to enable them to testify fully and accurately, even after consulting the writing, the writing itself may be read into evidence if a proper foundation is laid for its admissibility.  Foundation is:

1. the witness at one time had personal knowledge of the facts recited in the writing;

2. the writing was made by the W or made under her direction or that it was adopted by the W;

3. the writing was timely made when the matter was fresh in the mind of the W;

4. the writing is accurate (witness must vouch for the writing’s accuracy);

5. the witness has insufficient recollection to testify fully and accurately.

If admitted, the writing may be read into evidence and heard by the jury, but the document itself is not received as an exhibit unless offered by the adverse party.  FRE 803(5).

OPINION TESTIMONY

A. Opinion Testimony by Lay Witnesses  FRE 701

a. Opinions by lay witnesses are generally inadmissible, but for the nature of the subject matter, no better evidence can be obtained. E.g., speeding, drunkenness

b. When admissible lay opinion:

i. It is rationally based on the perception of the witness;

ii. It is helpful to a clear understanding of her testimony or to the determination of a fact in issue; and

iii. It is not based on scientific, technical, or other specialized knowledge

c. A proper foundation must be laid by showing that the W had the opportunity to observe the event that forms the basis of her opinion.  The court may require the W to state the facts observed before stating her opinion.

d. Situations where opinions of lay witnesses are admissible:

i. General appearance or condition of a person. Ex., elderly, old, weak, ill

ii. State of emotion. Ex., angry appearance, was joking, but not that two persons were in love

iii. Matters involving sense recognition. Ex., object was heavy, red, bulky, tasted like whiskey

iv. Voice or handwriting Identification. Ex., lay the foundation to show familiarity with the voice or the handwriting

v. Speed of moving object.  Ex., fast, or very fast

vi. Value of own services, Ex., what she values her services at

vii. Rational or Irrational nature of another person’s conduct.  Ex., sanity, she acted like a freak, madwoman

viii. Intoxication.  Ex., say that he person was drunk, but in many states, the details of the person’s appearance must be given as foundation for the opinion

e. Where lay opinion witnesses are Inadmissible:

i. Agency or Authorization – the W must generally may not state a conclusion as to her authorization.  Rather the W must be asked by whom she was employed and the nature, terms, and surrounding circumstances of her employment.

ii. Contract or Agreement – W generally may not state her opinion that an agreement was made.  W must be asked about the facts, the existence or non existence of which establish whether a contract existed.

· You impeach the W’s credibility on cross

· If the opinion is not of assistance to the jury then the opinion is not admissible – does the testimony provide you with some positive probative value that you could not get any other way?

· Do not let your lay W interpret; do not use legal jargon.

· How close does the lay W’s testimony come to the legal issue; it cannot come too close.

· Cop and the hatchet testimony – the circumstances can be testified to, but an opinion as to the how long the hatchet had been there might be a problem.

With Expert Witnesses you are balancing two things:  the extent to which the expert offers something to the jury that they do not have and the likelihood of the jury’s confusion with this information.

B. Opinion Testimony by Expert Witnesses  FRE 702, 703

a. Subject matter must be appropriate for Expert testimony

i. The opinion must be relevant, i.e., it must fit the facts of the case

ii. The methodology underlying the opinion must be reliable

1. The proponent of the evidence must satisfy the judge by a preponderance of the evidence that (a) the opinion is based on sufficient facts or data; (b) the opinion is product of reliable principles and methods; and (c) the expert has reliably applied the principles and methods to the facts of the case.  Kumho Tire
b. Witness must be qualified as an expert

i. A person must have special skill, knowledge, experience, or training or education sufficient to qualify him as an expert on the subject to which his testimony relates. FRE 702

c. Expert must possess reasonable probability regarding his opinion

i. It cannot be a mere guess or speculation otherwise it is inadmissible.

d. Opinion must be supported by proper factual basis

i. Three possible source of information that the expert’s testimony must be based on one or more of:

1. facts that the expert knows from his own observations;

2. facts presented in evidence at the trial and submitted to the expert, usually by hypothetical questions; or 

3. facts not in evidence that were supplied to the expert out of court, and which are of a type reasonably relied upon by experts in the particular field in forming opinions on the subject.

a. If the expert has examined the person or thing about which he is testifying, he may relate those facts observed by him and upon which he bases his opinion.  FRE 703

b. The expert’s opinion may be based upon the evidence introduced and the trial and related to the expert by counsel in the form of a hypothetical question.  The hypo question may be based on facts derived from any of the three sources of information noted above. FRE 705, says the hypo question need not be asked.

c. Under 703 the expert may base an opinion upon facts not known personally but supplied to him outside the courtroom (from nurses, other docs, consultants).  Such facts need not be in evidence or even of a type admissible in evidence as long as the facts are of a kind reasonably relied upon by experts in the particular field.

e. The expert may give the opinion testimony without disclosing the basis of the opinion.  Under 705, the expert may be required to disclose such information on cross examination.

C. The Expert’s opinion testimony may embrace the ultimate issue FRE 704(b) – the opinion still must assist the trier of fact to understand the evidence or determine a fact in issue.  {Ex., an expert’s conclusion that “X had testamentary capacity” is still inadmissible because it is not helpful to the jury.}

a. Exception – FRE prohibits ultimate issue testimony in one situation:  In a criminal case in which the defendant’s mental state constitutes an element of the crime or defense, an expert may not state an opinion as to whether the accused did or did not have the mental state in issue.  FRE 704(b).

b. Ex., that the Defendant “knew what he was doing.”  If the issue is whether D knew right from wrong it would be inadmissible, if the issue were if the D is delusional, then the statement would be admissible.

BASIS OF THE EXPERT WITNESS’ TESTIMONY 703

Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

· Reverse 403 balancing test.

· If the expert relies on data reasonably relied on in the field (bases his opinion on the conversation) it is admissible, the expert can testify that they relied on data reasonably relied on in the field.

· If the expert W relies on data not reasonably relied on in the field, the expert W’s testimony may be ruled inadmissible by the judge.

· You can make the underlying data subject to cross – then maybe it will get in.

· Callen thinks this is a waste of time – but some courts will permit that.

It is not enough that the W is an expert, the W’s method must meet the Daubert standard.

Daubert

“General acceptance” is not a necessary precondition to the admissibility of scientific evidence.

The FRE assign the judge the task of ensuring that an expert’s testimony rests on both a reliable foundation and is relevant to the task at hand.

Four criteria that must be met:

1. Whether a theory or technique can be and has been tested?

2. Whether it has been subjected to peer review and publication?

3. Whether in respect to a particular technique, there is a high known or potential rate of error and whether there are standards controlling the technique’s operation, and

4. Whether the theory or technique enjoys general acceptance within a relevant scientific community?

· Can the average person just testify about this?

· With any kind of expert other than an expert from experience, you have the question of whether the Daubert criteria apply. {accountant whose methods are not subject to rigorous testing you still have to show generally accepted, deer, dog, run-a-way trackers, you have to lay a foundation that tells the jury that these people have reasonably reliable information that is helpful to them.}

· Is the process as a whole accurate?  {The training of the individuals, then the underlying scientific stuff about the probability that this and that match and that they are the same finger print.} If you have people who are lab technicians, and they seem to get accurate results with them, that will satisfy Daubert right now.

Kuhmo Tire

· Extends Daubert to “technical” and “other specialized” knowledge testimony.

· Lets an expert rely on “skill or experienced based” observations.

· Will Daubert or Kumho Tire apply retrospectively?

· If you cannot tell if the method meets Daubert or Kumho, then the expert’s testimony is not admissible.

· Scientific certainty is not required to make the evidence admissible.  {i.e., handwriting analysis, it may have enough basis to get it in under Daubert, but you can question the method to the handwriting analysis under other methods.  Admit the testimony of another W to shed light on the reliability of the matter.}

· Conduit Problem:  (old rule problem) Experts would call their friends on the phone and testify to what the friend says.  The jury used to have a right to know what the expert W based their testimony on.  Not any more.  705 limits the extent to which the expert can sneak in information that might otherwise be inadmissible.  Don’t say where you got your opinion)?)

Cross Examination of Witnesses  FRE 611

2. Scope of cross exam:  

a. Leading question are permissible, 
b. Impeachment efforts are permissible – FRE 611(b) matters affecting the credibility of the witness
c. Cannot range beyond the scope of direct exam.  If the party placing a witness on the stand is the holder of a privilege, the court may hold it waived to the extent that the other party may engage in cross-examination:  the scope of cross-examination permitted may determine to what extent the cross-examining party may inquire into the privilege material.
d. Collateral matters:  the cross-examiner is bound by the answers of the witness to questions concerning collateral matters.  The cross-examiner cannot produce extrinsic evidence.  {Certain matters of impeachment are recognized as sufficiently important to merit development by extrinsic evidence (e.g., the bias or interest of the witness may be shown by other evidence even if denied by the witness on cross-examination).  Other matters of impeachment are limited solely to the inquiry on cross-examination (e.g., prior misconduct of the witness not resulting in conviction but affecting the witness’s credibility).  Once beyond recognized impeachment techniques, the test as to what is “collateral” is sufficiently vague to permit a wide exercise of discretion by the trial judge.}
IMPEACHMENT - CREDIBILITY

In terms of relevance, any matter that tends to prove of disprove the credibility of the W should be admitted here.

Accrediting or Bolstering – General Rule:  NO BOLSTERING UNTIL WITNESS IMPEACHED.

a. Ex., A prior statement made by W at the time of the event that is consistent with W’s in court testimony would not be admissible to show that W’s memory of the event is excellent or that he told the same story twice and therefore is especially worthy of belief.

b. Exceptions:  in cases where timeliness may raise an inference on the substantive issues of the case:  

i. Evidence of a prompt complaint of a rape victim is admissible to bolster the complainant’s credibility in a subsequent criminal prosecution.

ii. Where a defendant in a criminal trial claims that a confession offered against him was obtained by coercion, he may show that he complained of mistreatment at the first suitable opportunity.

c. Prior Statement of Identification made by a W is admissible not only to bolster the W’s testimony but also as substantive evidence that the identification was correct.  FRE 801(d)(1)(C).

6. Any party may impeach  FRE 607

a. The credibility of  a W may be attacked by any party including the party calling him.

Impeachment Methods – Cross-examination and extrinsic evidence:  A W may be impeached by cross examination or by extrinsic evidence.
Impeachment devices:

i. Prior Inconsistent statements:  a PIS may be proved by either cross-examination or extrinsic evidence.  To prove a PIS by extrinsic evidence you need to:

1. Lay the proper foundation – Extrinsic evidence of the W’s PIS is admissible only if the W is at some point has been given an opportunity to explain or deny the allegedly inconsistent statement.  FRE 613, this foundation requirement may be dispensed with where justice requires, like where the witness has left the stand and is not available when his prior inconsistent statement is discovered.  FRE 806 and most courts agree generally that inconsistent statements by a hearsay declarant may be used to impeach the declarant despite the lack of foundation (where the declarant is not a witness no foundation can be laid anyway.)

2. Where the PIS was made under oath at a prior trial or hearing, or other proceeding, or in a deposition, it is admissible non-hearsay!

· PCS made in conjunction with allegedly inconsistent statements are admissible to put allegedly inconsistent statements in context even if the consistent statements do not satisfy 801(d)(1)(B).

· PCS that are used to rehabilitate are only going to be admissible if there was a recent opportunity to fabricate.

· Sometimes a good argument to keeping a PIS out is that you cannot call a W just to impeach a W.

· Try to argue curative admissibility and the statement should be in when there is a PIS.

ii. Bias or Interest

1. Motive to lie:  A W may be impeached by extrinsic evidence of bias or interest, provided a proper foundation has been laid.  Evidence that is substantively inadmissible may be admitted for impeachment purposes if relevant to show bias or interest. {In a criminal case it is proper for the defense to ask a prosecution W whether he has been promised immunity from punishment for testifying, whether an indictment is pending against him, or whether he is on parole.  This evidence may show a motive for the witness to curry favor of the state.}

2. Foundation:  first ask the facts that show bias or interest on cross-examination.  If the W on cross admits the facts claimed to show bias or interest, it is within the trial judge’s discretion to decide whether extrinsic evidence may be introduced as further proof of bias or interest.

· Bias is never collateral

· Bias is subject to 403 otherwise extrinsic evidence to show bias is admissible

· W should have a chance to explain or deny the statement

· Bias can be found in group membership – if it is a situation where it is understood that you will lie for each other

· Lay the foundation

iii. Conviction of Crime  FRE 609

1. FRE 609 prior conviction of a crime of a W may be proved by either eliciting an admission on cross or by the record of a conviction.

2. This requires an actual conviction

3. Type of Crime:  

a. W may be impeached by any crime involving dishonesty or false statement.  The trial court has no discretion  - not even under 403 – to disallow impeachment by such crimes.

b. If the felony is one that does not involve dishonesty or false statement, the trial court may exercise to exclude it under one of the following tests:

i. If in a criminal case the W being impeached is the accused, the felony conviction will be admitted only if the government shows that its probative value as impeachment evidence outweighs its prejudicial effect.

ii. Any felony conviction is admissible, but the court retains discretion under FRE 403 to exclude it if its probative value as impeachment evidence is substantially outweighed by the danger of unfair prejudice. Reverse 403.

7. Must not be too remote: FRE 609(b) a conviction is too remote and inadmissible if more than 10 years have elapsed since the date of the conviction or the date of release from the confinement imposed, whichever is the later date.  In extraordinary circumstances, such convictions can be admitted, but only if the trial judge determines that he probative value of the conviction substantially outweighs its prejudicial effects, and the adverse party is given notice that the conviction is to be used as impeachment.

8. FRE 609(d) Juvenile offenses are not admissible for impeachment purposes.  However, the trial judge has the discretion in a criminal case to admit evidence of a juvenile offense committed by a W other than the accused if the evidence would be admissible to attack the credibility of an adult and if the evidence is necessary to determination of the accused’s guilt or innocence.

9. FRE 609(e): A conviction in most states still can be shown even if the W has subsequently been pardoned.  The conviction may not be shown if the pardon was based on innocence or if the person pardoned has not been convicted of a subsequent crime punishable by death or imprisonment in excess or one year.  

10. FRE 609(e):  A conviction may be used to impeach even though an appeal is pending.

11. The conviction must be constitutional to be admissible.

12. A prior conviction may be shown either by cross-examination of the W or by introducing a record of the judgment.  No foundation need be laid.  The questions though must be asked in good faith and with a reasonable belief as to the existence of the conviction.

· Even if you stipulate that a felony was committed, i.e., murder, some judges will let the prosecutor ask what the felony was because the difference between felonies has some probative value and may help the jurors.

· Old Chief, if you concede the felony you concede an element of the crime.

i. Bad Acts – specific instances of misconduct

1. FRE 608:  Subject to discretionary control of the trial judge, a W may be interrogated upon cross exam with respect to any immoral, vicious, or criminal act of his life that may affect his character and show him to be unworthy of belief.  No conviction is necessary, and the inquiry must be probative of truthfulness.  

2. Counsel must inquire in good faith.

3. Extrinsic evidence is not permitted.

· Only on cross under 608(b) can you inquire into specific acts.

· Extrinsic evidence ban applies only to acts offered to prove character for truthfulness

· The extrinsic evidence cannot be remote in time with consideration to the time of the trial.

· Once a character W has given reputation or opinion testimony pursuant to 608(a), the opposing party in addition to impeaching the W with questions about the character W’s own acts of untruthfulness, may ask the character W if the character witness is aware of relevant specific acts committed by the person whose character was the subject of the W’s testimony.

ii. Opinion or Reputation Evidence for Truth  

1. A W may be impeached by showing that he has a poor reputation for truthfulness.  The usual method is to ask other Ws about her general reputation for truth and veracity in the community where she lives.  Allowed in business circles too.

2. FRE 608(a) allows an impeaching witness to state her personal opinions, based upon acquaintance as to the truthfulness of the W sought to be impeached.

· FRE 608(a)(1) limits the use of reputation or opinion evidence to character for truthfulness or untruthfulness

· FRE 608(a)(2) reputation or opinion testimony regarding a W’s good character for truthfulness is not admissible until the W’s character has been ‘attacked.’

· Evidence of bias can be evidence of untruthfulness!  There can be alleged partiality of a W if it is sought to be proven by conduct rising to the level of corruption.

· Evidence of bias does not really put character in issue – calling your mom to testify for you – you cannot then run in a whole bunch of evidence about your mom’s character for truthfulness.

iii. Sensory Deficiencies:  W may be impeached by showing that he had no knowledge of the facts to which he testified, or that his faculties of perception and recollection were so impaired as to make it doubtful that he could have perceived those facts.  The showing can be made either on cross-examination or by the use of extrinsic evidence. 

iv. Character to Impeach

1. Reputation testimony is admissible when the reputation testimony goes to truthfulness.  FRE 608(a)
2. Opinion testimony is admissible when the opinion testimony goes to truthfulness.  FRE 608(a)
3. Specific acts testimony admissible when the specific acts testimony goes to truthfulness and you must ask the W himself or another W who testified favorably on his character for truthfulness.  FRE 608(b).
4. Cannot use extrinsic evidence to prove that specific incident.  You must take the answer of the W.
a.   The question to the other W should be phrased “Have you heard...”
b.   The question to the W himself should be “did you do X?” 
If 608 will not let in the character evidence, will 608 let it in?  FRE 404 is under relevancy and 608 is under witnesses.
3. Lack of knowledge:  Expert witnesses, Opinion witnesses, and character witnesses can be impeached on their lack of knowledge.

4. Cannot Impeach on a collateral matter:  We must avoid the possibility of unfair surprise, confusion of the issues, and undue consumption of time.

5. Impeachment of Hearsay Declarant:  FRE 806:  the credibility of a declarant may be attacked by evidence that would be admissible if the declarant had testified as a W.

6. Rehabilitation:  A W who has been impeached may be rehabilitated on redirect.  Can introduce good character for truth and veracity if it has been attacked, and other W’s may be called to bolster.

a. PCS are generally NOT admissible to rehabilitate a W.

b. Exceptions:  FRE 801(d)(1)(B) counsel may introduce into evidence of a PCS made by the W before the time of the alleged motive to lie or exaggerate.  This statement is not only used to bolster the W’s testimony, but also is substantive evidence of the truth of its contents.

AUTHENTICATION AND IDENTIFICATION OF EXHIBITS  FRE 901

Why is this exhibit relevant?

What is its connection to the parties or to the litigated events in this case?

What does the proponent claim it to be?

A. 901(a) The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that that matter in question is what its proponent claims.

Authentication

a. Recognition testimony – a W may authenticate the object by testifying that the object is what the proponent claims it is.  901(b)(1)

b. Chain of Custody – if the evidence is of a type that is likely to be confused or can be easily tampered with, the proponent of the object must present evidence of chain of custody.  The proponent of the evidence must show that the object has been held in substantially unbroken chain of possession.  The proponent need not negate all possibilities of substitution or tampering, but must show adherence to some system of identification and custody.

c. You do not need a complete chain of custody, all you need is evidence sufficient to support a finding that the evidence is what it says it is.  A reasonable juror’s ability to find that.  

Useful Probativeness – if the condition of the object is significant it must be shown to be in substantially the same condition at trial.  The object must be logically helpful or reliable in tending to prove the proposition in issue.

Legal relevance – Even if probative, the trial judge (104a standard) is called upon to decide whether some auxiliary policy or principle outweighs the need to admit the real evidence.  Such policies limiting the use of real evidence frequently concern:

1. physical inconvience of bringing the object into the courtroom

2. indecency or impropriety

3. undue prejudice where the probative value is outweighed by the danger of unfair prejudice.

Demonstrative evidence must be exact and other demonstrative evidence only has to be a fair representation.

Your W must be able to testify to the accuracy in terms of measurements, dimensions and so forth.

If you are the judge you must consider the explanatory value for the jury verses the distraction to the jury and whether the demonstration would aid in the resolution.

Whenever any problem or question concerns a document, ask 3 questions:  Authentication, Best Evidence and Hearsay?

Writings - Authentication: 

A writing is not admissible until it has been authenticated.  Preliminary proof that the writing is genuine.  Court will presume a writing is a forgery.  Writings are not self authenticating.  Need testimonial sponsorship.  Need a foundation that one’s signature is his.

Written documents are identified pursuant to FRE 901 by testimony that identifies the author or the source of the document. {typically using the signature, the contents, and the location of the document.}

A writing may be authenticated by any evidence that serves to establish its authenticity.  Examples:

1. Admissions – a writing may be authenticated by evidence that the party against whom the writing is offered has either admitted its authenticity or acted upon the writing as authentic.  

2. Testimony of Eyewitness – a writing may be authenticated by testimony of one who sees it executed or hears it acknowledged.  901(b)(2).

a. Lay the foundation for the Expert W first under 702.  then the expert W can compare the signature or testify accordingly when the document has been authenticated.

b. If everything cannot be shown all at once argue that the testimony by the Expert W should be allowable subject to connection up.

3. Handwriting verifications – a writing may be authenticated by evidence of the genuineness of the handwriting of the maker.

4. Jury comparison – a jury or expert witness is entitled to see the disputed signature and compare it.  901(b)(3)

A. Ancient document rule  901(b)(8)(A)

a. 20 years or more existence

b. regular on its face (no erasures), is in such condition as to create no suspicion concerning its authenticity,

c. found in a place of natural custody

If the defense offers evidence creating a suspicion then the ancient document cannot come in

FRE 902 self authenticating document may be an easier way to go.

If there is a genuine issue that the document has been altered the 901(a) standard of proof, the jury must decide.

Quantum Proof for Foundation
A. Sufficient evidence so that a reasonable jury could find that it is genuine.  Authentication of documentary or other real evidence requires only enough evidence sufficient to support a finding that the matter is what the proponent claims it is.  FRE 104(b) and 901 standard is sufficient to support a finding.

Exceptions to the general rule that writings are not self authenticating:  FRE 902

· Certified copies of public or business records.

· Official publications (books or pamphlets) indicating on their face that they come from an official authority.

· Newspapers and Periodicals.

· Trade inscriptions or labels.

· Acknowledged documents. (i.e., a certificate acknowledgement along with a contract.)

· Commercial paper

Under 902 you have to have an authentication from someone who knows what they are talking about.

Authentication of a photograph

A. Don’t have to call the photographer

B. Foundation requires that any witness look at the photograph and state that it is a fair representation of the people or objects portrayed.

C. Any witness familiar with the relevancy can make the foundation.

X- Rays, Electrocardiograms, Etc. – an X-Ray picture cannot be authenticated by testimony of a witness that it is a correct representation of the facts.  First it must be shown that the process used is accurate and that the machine itself was in working order and the operator was qualified to operate it.  Finally a custodial chain must be established to forestall the danger that the evidence has been substituted or tampered with.

Authentication of Oral Statements  901(b)(5)

1. Only where the identity of the speaker is important

2. Voice identification – a voice, whether heard firsthand or through a device, may be identified by the opinion of anyone who has heard the voice at anytime.  A person can become familiar with a voice after litigation has begun for the sole purpose of testifying.

3. Statements made during a telephone conversation may be authenticated by one of the parties to the call who testifies to one of the following:

a. He recognized the other party’s voice

b. The speaker has knowledge of certain facts that only a particular person would have.

c. He called and the voice said, “A’s residence”, or “this is A.”

d. He called the person’s business establishment an talked with the person answering the phone about matters relevant to the business.  This is sufficient to show that the person answer the phone held a position in the business.

It must be evidence sufficient to support a finding

Judicial Determination of Preliminary Questions

Letter in the mail example – if  L did not get the letter then it is irrelevant

Jury decides issue of credibility under 104(b).  

Identification is a 104(b) question.  

To show motive on L:  104(b) “that he got the letter”, and 104(b) “that there was a letter”.

To show there was a gun in the room:  104(a) hearsay

B. 104(a) Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to subdivision (b).  In making its determination it is not bound by the rules of evidence except those with respect to privileges. 

1. Judge decides:  the judge must be persuaded more likely than not the preliminary fact is true.

2. Preponderance of the evidence standard

C. 104(b) Relevancy conditioned on fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

1. Connection up.  Goes to relevancy.

2. All that the proponent has to do to make the evidence relevant is offer evidence sufficient to support a finding, and then 104(b) kicks in and the judge might admit the evidence subject to connection up; later evidence will be admitted to support a finding.

3. A 104(b) fact is necessary to make evidence relevant, all we are saying is that the evidence would be irrelevant if the fact known were false or non existent.

4. The evidence admitted under 104(b) is subject to a motion to strike if there is not admitted evidence that make the other evidence sufficient to support a finding.  FRE 105.

CHARACTER EVIDENCE

FRE 404, 405, 406, 407, 408, 409, 410 

What is the purpose of the character evidence?

1. In civil cases, to prove character when character itself is in issue, character evidence must be admitted.  This is rare.

2. To serve as circumstantial evidence of how a person probably acted – very difficult to let in character evidence to prove this. (disposition evidence)

3. To impeach the credibility of the witness – (not substantive use of impeachment here)

If you are proving character then you can use prior acts!

If you are trying to prove conduct, then you cannot use prior acts!

FRE 404(a)

Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion except:

(1) evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

(2) evidence of a pertinent trait or character of the alleged victim of the crime offered by an accused or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor,

(3) Evidence of the character of a W as provided in rules 607, 608, 609

· 404(a) is used if you are trying to use general character or disposition to prove how someone acted on a particular occasion.

· 405 tells you how to prove 404

Character in civil cases

4. No disposition evidence to infer conduct in a civil case.

5. When character evidence is admissible:

1. When the character of a party is directly an issue in the case.  (Not common: even if it’s a fraud or perjury case, that is disposition evidence.)

2. Generally on in defamation cases where truth is a defense.

3. Then you can prove by specific acts, opinion testimony, and/or reputation of the person whose character you want to show.

Character in criminal cases

No character as circumstantial evidence to infer conduct in criminal cases. 

1. No bad character evidence at the initiative of the prosecution – no prior convictions, crimes, no bad opinion, no bad reputation, no bad character evidence of any kind.  If the purpose is to show criminal disposition, unless the defendant first tries to show good character as circumstantial evidence of conduct.

2. How the defendant proves character 405(a)

a. Reputation and Personal Opinion Testimony – the defendant puts her character in issue by calling a qualified witness to testify to the defendant’s good reputation for the trait involved in the case.  The witness may also give his personal opinion concerning that trait of the defendant.  However, the witness may not testify to specific acts of conduct of the defendant to prove the trait in issue.

b. Testifying places the defendant’s credibility – not character – in issue.  A defendant does not put her character in issue merely by taking the stand and giving testimony on the facts of the controversy.  However, if the defendant takes the stand she puts her credibility in issue it is subject to impeachment.

3. How the prosecution rebuts defendant’s character evidence – if the defendant puts her character in issue by having a character witness testify as to his opinion of the defendant or the defendant’s reputation, the prosecution may rebut in the following manner:

a. Cross – examination – the prosecution may test the character witness by cross-examination regarding the basis for his opinion or knowledge of the reputation that he has testified about.  Cross-examination inquiry is allowable as to whether the opinion witness knows of, as well as whether he has heard of, specific instances of misconduct.  Since this is on cross-examination, the form distinction between have you heard and do you know is no longer b/c of FRE 405(b).

b. Testimony of other Ws as to defendant’s bad reputation - 

Victim in a criminal case

a. Defendant’s initiative – the defendant may introduce reputation or opinion evidence of the alleged crime victim’s character when it is relevant to show the defendant’s innocence.  But this does not extend to showing the bad character of rape victims.

b. Once the defendant has introduced evidence of the bad character of the alleged victim, the prosecution may counter with reputation or opinion evidence of (i) the victim’s good character, and/or (ii) the defendant’s bad character for the same trait.

c. Rape cases – victim’s past behavior inadmissible FRE 412(a).

Specific acts of misconduct generally inadmissible
The basic rule is that when a person is charged with one crime, extrinsic evidence of her other crimes or misconduct is inadmissible if such evidence is offered solely to establish a criminal disposition. 

However,

· The admissibility of specific acts evidence will be admitted by the court under a 104(a) standard.  Preponderance of the evidence standard.

· Testimony by a W that the D has a reputation in the community, does not necessarily put the D’s own character in issue.  The D must open the door and under 404 the W’s testimony will be inadmissible.

· Once the D opens the door to the V’s character for peacefulness or lack thereof, the D’s character for the same trait is put in issue.

· Cross examination is only allowed to the character evidence offered.  i.e., if peacefulness gets in then the prosecution is limited to peacefulness character rebuttal evidence

· The prosecution can inquiry into specific acts of the W for impeachment purposes.  If the W is testifying on reputation or opinion use “Have you heard?” because this will get you an answer either way.

· If you are offering a prior crime to show or rebut a good 404a character argument, you have to take the answer out of the W’s mouth and cannot use extrinsic evidence to prove it.

· You cannot offer character testimony before the D does even though he is claim self defense and we see character evidence coming:

1. the D might not testify

2. the D can make his own case, if the D has not said anything about and of his character, how do we know what character trait, if any, the D may bring up?

· If it is reputation evidence of the V that the D could have heard, the evidence might be admitted under 404(b).  The judge could admit the evidence under 104(b) subject to connection up.

Specific acts are admissible under 404(b) if independently relevant - MIMIC 

Motive, Intention, Common plan or scheme, knowledge, opportunity, prior experience, prior occurrences that make an accident in this occasion unlikely, modus operandi, identification, absence of mistake, preparation and plan – preparation means an act that shows someone was preparing to commit a crime, plan means an act or another crime that allows for the commission of another crime

· To complete the story of the crime on trial by placing it in the context of nearby and nearly contemporaneous happenings.

· To prove the existence of a larger plan, scheme or conspiracy, or which the crime on trial is a part.

· To prove other crimes by the accused so nearly identical in method as to earmark them as the handiwork of the accused.

· To show by similar acts or incidents that the act in question was not performed inadvertently, accidentally, involuntarily, or without guilty knowledge – whenever you have absence of mistake be careful because soon it turns into “he’s a bad person.”

· To establish motive.

· To establish opportunity, in the sense of access to or presence at the scene of the crime or in the sense of possession of distinctive or unusual skill or abilities employed in the commission of the crime charged.

Addiction Evidence

Addiction evidence tries to prove motive but it usually ends up being character evidence and inadmissible.

No addiction (a dealer perhaps) ( Inadmissible

Addiction and currently using ( Admissible

Was addicted ( tougher call; some judges  may let it in, it is a question of how you got there.

Sex Offense Cases

CL exception, depraved sexual instinct, depraved state of mind – if it is a case involving a child, the same child, then the case is recognized as a sort like motive or intent.  This is used in a state that does not use 414.  You usually must have the same child in cases like this.

413(a) in a criminal case in which the D is accused of an offense of sexual assault, evidence of the D’s commission of another offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant.

403 prejudices:  the jury will look at past acts and say he should be off the street, and that there is unfair prejudice to admit the evidence.

413 cases where there is a stranger involved the argument for admitting it is weak.

413 cases where there is an acquaintance the case is strong for admitting past sexual assaults.

In states that do not have 403 the judges do a 403 balancing and not too much more – they will usually admit more evidence in a stranger case.

OTHER RELEVANCE RULES

FRE 407 Subsequent remedial measures.  

When after injury or harm allegedly cased by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduce, a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  Evidence of subsequent remedial measures may be offered to prove ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

1. Not admissible to prove negligence or culpable conduct.

2. We want to encourage defendants to make repairs.

3. Exceptions:

a. To prove ownership or control when ownership and control is disputed.

b. To rebut, or to impeach

c. To show the feasibility of a remedial measure when the feasibility is controverted.

4. Strict liability case, still cannot get subsequent remedial measures in.  Rule says: Not admissible to show negligence. Defect in a product and its design.

5. Can show a subsequent remedial measure of a 3rd party if it is otherwise relevant.  (You sue Ford for seatbelts, then Chevy changes their seatbelts, that can be used to show Ford seatbelts were bad.) 

6. Still have 403 concerns:  danger of unfair prejudice, confusion of the issues. Misleading the jury, undue delay, waste of time, cumulative evidence, sometime unfair surprise.

7. The party against whom the evidence is admitted, is entitled to a limiting instruction.

FRE 408  Compromise and Offers to Compromise.  

Evidence furnishing or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

There must be a claim  - there must be some indication that a party is going to make some kind of claim.  A party’s volunteered admission of fact accompanying an offer to settle immediately following the incident is usually admissible because there has not been time for the other party to indicate an intent to make a claim.

Claim must be disputed as to Liability or Amount – if a party admits liability, and the amount of liability, but offers to settle (rather than litigate) for a lesser amount, every statement made in connection with that offer is admissible.

1. Broad rule:  Includes offers to compromise a claim that is disputed as to liability or damages.

2. An offer to plead guilty, or a withdraw of guilty plea, or a plea of nolo conteder is not admissible to prove fault, liability or amount.

3. An admission of fact made in the course of an offer to compromise is not admissible either.

4. Limitations:

a. There must be a claim:  facts developed sufficiently to warrant a claim.

b. Need a dispute as to either liability or amount.  So if it is a liquidated amount, there really is not a dispute.  There is no offer to compromise a dispute as to liability.  

FRE 409  Payment of Medical and Similar Expenses.  

Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.

1. An offer to pay medical bills is not admissible.

2. A naked offer to pay medical expenses is not admissible because it is not relevant (it may be being made for humanitarian motives).

3. But an admission of fact that accompanies the offer is admissible – severance.

FRE 410 Inadmissibility of Pleas, Plea Discussions, and Related Statements.  

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 (bankruptcy) or comparable state procedure regarding wither of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

1. Statements qualify for exclusion only if they are made (a) to a prosecuting attorney (b) during plea negotiations. (A cop may be an agent of the prosecuting attorney and statements made to cops may be excluded.)

2. Statements made in plea negotiations are privileged to a certain extent.
3. The statement must be made to the person who can cut the deal!

FRE 411 Liability Insurance.  

Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias, or prejudice of a witness.


1.  Liability insurance is not admissible, i.e., that the defendant has liability insurance to show fault or the ability to pay, nor would the absence of liability insurance be admissible to show the contrary.  But if relevant to show some other issue in the case, then it would be admissible.


2.  Admissible to Show:

a.  Ownership and control (when ownership and control is disputed), or to establish agency


b.  Situation where it is relevant to impeach the credibility of some witness to show that that witness has a stake in the outcome of the litigation.  (Interest, bias, misrepresentation, exaggeration.)

PRESUMPTIONS

FRE 301

These presumption work just like Directed Verdict tests in Civil Procedure.

Irrebuttable: like a law that say if you are on the road in that state you have consented to personal jurisdiction

Rebuttable:  A suggests B unless something happens.

1. Burden of persuasion in civil cases:  preponderance of the evidence standard and the burden of persuasion is for the jury.  As long as you are in the range where the reasonable jury could find one way or the other it does not matter who the burden is on.

2. Burden of production:  providing evidence to avoid a directed verdict.  Has the non moving party produced enough evidence for a fact for the jury to decide?

a. It is the jury’s judgment that matters and not the judge’s

b. Create a GIOMF – like put the character of D in issue
c. On the P an usually does not shift.

Three kinds of Rebuttable Presumptions:

1. Those that allocate the burden of production:  

a. P proves by a preponderance of the evidence that X and then the D has to put forth evidence for a jury to find that not X.

2. Those that shift the burden of persuasion

a. If P wants to show that the person is still alive then P will have to show that the person is alive by a preponderance.

3. Res Ipsa:

a. If the P shows that he was injured in circumstances that ordinarily do not result in injury, then P has to show enough evidence to get it to the jury.

Make it a jury question:  put character in issue so then the judge has to send it to the jury for them to decide on the character

PRIVILEGES

FRE have no specific privilege provisions.  FRE 501 is a good restatement though

Persons who may assert a privilege:  

A privilege may be asserted only by the party whose interest is sought to be protected or by someone authorized to assert it on the holder’s behalf.  If the privilege is held by more than one person, each of them can claim the privilege.  The person with whom confidence was shared may claim it on the holder’s behalf.  An attorney may assert his client’s privilege in the client’s absence.

Confidentiality:

To be privileged a communication must be shown to have been made in confidence.   There is a presumption in some states that any disclosures made in the course of a relationship for which a privilege exists were made in confidence, but make sure the facts say that the communication was in confidence.  

No inference should be drawn from the fact that a W has claimed a privilege.  In civil cases, in CA you can’t mention the invocation of a privilege at all.  In criminal cases, the jurors are likely to be instructed that they cannot draw any inferences.

Joint defense:

2 attys/2 clients the group is expanded 

Waiver:

All privileges are waived when:

· Failure to claim the privilege by the holder herself or failure to object when privileged testimony is offered.

· Voluntary disclosure of the privileged matter by the holder (or someone else with the holder’s consent) unless the disclosure itself is also privileged; or

· A contractual provision waiving in advance the right to claim a privilege.

Eavesdroppers:  a privilege based on confidential communications is not abrogated b/c  the communication is overheard by someone whose presence is unknown to the parties.  As long as the holder of the privilege was not negligent the eavesdropper cannot testify to what he has heard.

· The holder is the only one who can waive the privilege

· The communication has to relate to the purpose of the relationship!

· All privileges can be waived – they may be waived by an action

· Inadvertent disclosures that are not reckless are not waivers!

· If the P in a personal injury case or another case that uses injury, relied on a the physical injury as part of damages, to the extent of the injury, the physician-patient privilege is waived.

· Privilege is expanded to the employees of the atty that are necessary

· Privilege is extended to whom the person thought was an atty

· It is dependent upon the state of mind of the client or person seeking advice – they had a reasonable expectation of seeking legal advice

· If the communication is partially covered and partially not covered, the communication will be covered.

· In house counsels that do some administration stuff and legal stuff, you cannot say that in house counsel is always covered

· A Corporation can have an attorney client privilege – whose communications are covered are the people in control of the corporation and the in house counsel for the corporation should tell the employee or whomever that the conversation is not necessarily covered because the in house counsel is not representing them the individual, the in house counsel is representing the corporation.

· When disclosure would convey information that would otherwise be part of the privilege then the identity is privileged.

· If you are certain that your W is going to lie should you all them?

· You can refuse to call someone that will lie in testimony on your W’s behalf

· If you know your D is going to lie, then do something to make the D’s testimony irrelevant.

· The D has a constitutional right to testify, but try to dissuade them

· You could then try to withdraw

· Nicks says that you can refuse to put him on if you know he is going to perjure himself.

· Tell the judge you refuse to call the D as a W and have the judge vior dire the W and the W will do forward and then everyone in the room will know what is going on.

· The confidentiality rules are extended to Work Product.

· If the attorney in the process of preparing the case comes to know something, even if it no under the attorney client privilege, it will be under Work Product and protected.

Upjohn test

Hickman

Work Product

Two Questions:

1. What is the subject matter?

2. What is privileged?

Attorney Client Privilege

1. Communication between an attorney and client. Made during professional consultation, are privileged from disclosure.  Survives the death of the client.

2. No privilege for physical evidence or pre existing documents.

3. Communication must be during professional legal consultation.  Need intent by the client to establish a professional legal relationship.  Privilege will not cover casual conversation.  Retainer conversations are covered.

4. Exceptions:  3 situations that destroy any professional privilege

a. The future crime or fraud exception

b. The “at issue” exception.  If the client or patient affirmatively puts the communication in issue in litigation, then there is a waiver of the communication.  E.g., “I just followed my attorney’s advice.”  Or if a patient does the same.

c. In disputes between the parties to the privilege themselves.  Ed., malpractice suits.

5. Exception to the Attorney Client privilege:  If 2 or more parties communicate together to a lawyer about a matter of common interest, no privilege between or among those joint consultants.  MUST BOTH BE PART OF THE COMMUNICATIONS.

Physician/Psychiatrist-Client

1. The patient has a privilege against the disclosure of confidential information acquired by the physician in a professional relationship, entered into for the purpose of obtaining treatment.

2. Physician includes psychiatrist.

3. This privilege almost never applies because of 2 reasons:

a. The patient must be seeking treatment.  No privilege if a non-treating physician, or expert W, or court ordered psychiatric examination to determine whether person is competent to stand trial.

b. Patient-litigant exception:  privilege N/A where patient sues or defends by putting either physical or mental condition in issue.

Spousal Privileges

1. Spousal Immunity Privilege:  Prevents one spouse from being forced to testify about anything in a criminal case against the other.

a. Need a valid marriage at the time of the trial.  Doesn’t matter that the testimony concerns pre-marriage events.

b. This privilege belongs to the W spouse, not the party spouse.  So if W spouse wants to testify, you can’t stop them.

c. Privilege only applies in criminal cases.

· Covers anything during the marriage (not just a confidential communication)

· The holder of the spousal immunity is the witness or testifying spouse

· Usually invoked in a criminal case when something happened during the marriage.

2. Confidential Marital Communication:  Privilege is narrower than spousal privilege because it protects only communications made in confidence during the marriage, but it is broader because is covers criminal and civil.  A husband or wife shall not be allowed, without the consent of the other, to disclose a confidential communication made by one to the other during the marriage.  The policy is to strengthen the marriage which is ridiculous.

a. No spousal privilege in intra-family cases.

b. The W must be married at the time of the protected confidential communication, not necessarily at the time of the trial.

c. Privilege outlasts the marriage.

d. Applies only to confidences.  Spouse must testify, but can decline when the specific question calls for a confidential communication.

e. Holder is either spouse, so one spouse can keep other spouse from testifying.

f. But one spouse can’t make the other spouse reveal the communication.

· Covers confidential communications during the marriage

· Holder is the talking or communicating spouse.  The holder can prevent the other spouse from talking

· Timing – forever for confidential communications during the marriage

HEARSAY

FRE 801, 802, 803, 804, 807

Hearsay is a statement other than one made by the declarant, while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

Dangers:  Perception, Ambiguity, Sincerity, Memory

Involuntary actions are not statements, they are not intended as an assertion – the person must be actively trying to communicate.

Common Law Approach

If the statement presents any dangers at all, no matter if it is an assertion, for the purpose for which it is offered it is hearsay.

- communication be conduct is hearsay

Cooperative Approach:

If it is an effort to convey information and the hearers or readers could understand it is meant to convey what is said, it is hearsay for that purpose.

- communication by conduct is hearsay

Direct Statement

It is only hearsay if it is a direct statement that directly asserts something.

Commands are not hearsay

Questions are not hearsay

What is not Hearsay:

1. Legally Operative fact

2. Words of independent legal significance.  Words in a marriage ceremony, saying you are not dead, saying you are conscious

3. Statements that establish a fact, like “Look out!”  This would show notice to watch out

4. Tapes are not hearsay – there are not any dangers, because it is a machine’s statement, not a human statement.  But you may have authentication problems, show the chain of custody.

5. In a defamation case – words themselves can be operative and are in fact the defamation.  They are offered to show that the P was defamed, not the truth of what the words say.

6. Lies, if a W testifies on the stand that X lied, then the statements that X supposedly said, “W’s testimony” is not coming in to prove the truth of what it asserts.  The lie is not being offered to prove the truth of the lie.

7. Reputation in a defamation suit is a legally operative fact and not hearsay. The reputation of the P in a defamation case for figuring the amount of damages is not hearsay (ordinarily reputation is hearsay).

What can be Hearsay

1. Memos can be hearsay if offered to prove the truth of what the memo asserts

2. Notes that someone kept.  But remember that the notes could be used for non-hearsay purposes – notice, duress, good faith, provocation, reasonable apprehension of bodily harm, motive for conduct, explains someone’s subsequent behavior

Statements which are not Hearsay  801(d)(1)(A)(B)(C) and 801(d)(2)(A)-(E)

Prior Statement by a Witness 801(d)(1)
The declarant testifies at a trial of hearing and is subject to cross concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge of recent fabrication, or (C) one of identification of a person made after perceiving the person; or

Prior Inconsistent Statements 801(d)(1)(A)

· Judge should make a 104(a) determination of inconsistency – higher preponderance of the evidence standard

· Some courts have found inconsistency when a W claims loss of memory of relevant events while testifying at trial, but previously had testified truthfully to them before a grand jury.

· If the W makes a lot of statements, but then cannot remember a certain thing, then you could admit the PIS under 613 to impeach.  Introduce the inconsistent statements, then call the W, b/c you can’t call the W just to impeach the W.

· Inconsistency may be found in evasive answers, silence, or changes in position.

· 801(d)(1)(A) only admits statements to prove their truth if the prior statements were made under oath and subject to cross!

· The prior inconsistent statement could get in under 613 if the statement can get in under 801(d)(1)(A) – use it to impeach the W.

Prior Consistent Statements 801(d)(1)(B)

· Only consistent statements made before the motive to fabricate arose are admissible. (Blair and Mrs. Rabeut statements.)

· Consistent statements that do not fall within 801(d)(1)(B) may still be relevant to bolster the W’s credibility on other grounds.

Statements of Identification 801(d)(1)(C)

· The jury will determine an out of court identification

· The W need not remember the underlying event or making the prior statement (in A and B too)

· The W must be subject to cross concerning the statements by answering the questions willingly

· Along with 801(d)(1)(C) statements of identification {pointing at the person in the court room}, the statement (the pointing) might get in under 803(1), or 803(2) – it never hurts to overlap.

· Don’t let too much time pass in your identification – assuming you testify and give the identification with reasonable specificity they will allow a statement of identification.

Admission by Party-opponent  801(d)(2)

The statement offered against a party and is (A) the party’s own statement, in either an individual or a representative capacity, (B) a statement of which the party has a manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and furtherance of the conspiracy.

Party’s own Statement 801(d)(2)(A)

· One party’s statement is not admissible against anyone other than the party who made the statement.

Adopted Admission 801(d)(2)(B)

· There is no limitation on who may make the statement that is subsequently offered against a party.

· The jury assesses the ambiguity around the making party’s behavior

· Judge decides under 104(a) whether there is sufficient evidence to admit the statement

· To have an AA, you must show that the person heard the statement and he would have denied it if the statement were false, then the statement is treated as if it were his own statement.

· Watch for admissions though silence.

Admissions by Agents, Servants, and Employees 801(d)(2)(C) and (D)

· Statement must be made within the subject matter, within the scope of employment.  Callen says something about class attendance at Meijer, this is the school’s statement too.

· Can’t use the statement out of the person’s own mouth to prove they are an agent (or a coconspirator)

Statement by Conspirator 801(d)(2)(E)

· Must be in furtherance of the conspiracy, in the course of the conspiracy, the conspiracy maybe terminates with the commission of the crime, maybe sometimes conspiracy will have a concealment phase.

· You cannot rely on the statement itself to prove the 7 conspirators; we can consider the statement to show conspiracy but it is not alone sufficient.

HEARSAY EXCEPTIONS

803(1)-(4) simultaneous, and/or, stress of event, influence

Present Sense Impression 803(1)

A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

Excited Utterance 803(2)

A statement relating to a startling event or condition made while the declarant was under the stress of excitement cased by the event or condition.

· Courts are getting ancy about letting in testimony with lapses in time.

· Children’s statements may take longer to come out and therefore they will be admissible.

· If it is an identification statement use 801(d)(1)(C) then the delay would not matter – admit the ID after a chance to reperceive.

Then existing mental, emotional, or physical condition 803(3)

A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.
· You must be seeing the event right there sometimes

· Can be used to prove specific conduct of third persons

· A statement, “I plan to go with someone else” is admissible to show that the declarant did it, but the statement is not admissible to show actions of third persons.

· If someone says, “I plan, unless someone else takes an action”, that is admissible to prove what the declarant did and the third person as well because we only rely on the declarant’s intention.

· “I believe” does not put it in 803(3) because you cannot use a statement of memory or belief to prove the fact remembered or believed unless it has to do with the revocation or execution of a will.

· Break up a statement and it might be admissible in parts

· “I think” statements might show a state of mind, but the statement could be too prejudicial and 403 would keep it out.

· Notes from a personal organizer may be admitted under 803(3) if they show a present state of mind (intent) to do something.

Statements for purposes of medical diagnosis or treatment 803(4)

Statements made for purposes of medical diagnosis or treatment and describing medical history or past or present symptoms, paid to sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· Statements of third persons can be admissible if they are made for the purposes of aiding in some medical diagnosis.

· The courts see child treating psychologists just like medical doctors.  Some court (not common) will admit an adult’s testimony to a psychiatrists.

Recorded Recollection 803(5)

A memorandum or record concerning a matter about which a W once had knowledge but now has insufficient recollection to enable the W to testify fully and accurately, shown to have been made or adopted by the W when the matter was fresh in the W’s memory and to reflect that knowledge correctly.  The memo may only be read into evidence but itself not received as an exhibit unless offered by an adverse party.

· Must have made notes habitually probably.

· Can’t be made too long before or after the issue in question.

· Double hearsay: Andy telling Sadie to write down the license plate number of the car.  Andy’s statement to Sadie would be excepted by 802(1) or (2), and the Sadie’s could get in under 612 or 803(5) depending on how Sadie remembers. If you get the document in under 803(5) the W can read off it into the record.

Records of Regularly Conducted Activity 803(6)

1. the statement is in written or recorded form;

2. the record concerns acts, events, conditions, opinions, or diagnosis,

3. the record was made at or near the time of the matter recorded,

4. the source of the information had personal knowledge of the matter,

5. the record was kept in the course of regular business activity, and

6. it was there regular practice of business activity to make the record.

· Almost like a habit.

· Could the W look at the notes and remember what happened if the notes can’t be under the business records exception?

· Could you get an entire physical record through 902(11) or (12) or 803(4)?  That might be easier.

· Police reports are not under here (?) you have no business duty to tell the cops the truth so the police report is not trustworthy.

· Re: police reports and their contents look and see if 613 could get the statement in.

· Some courts say the business record exception only allows for records made for internal use (would not cover letters/documents made to the business)

· If it is an external communication then it will not generally be a business record exception under 803(6).

· Personal organizer notes will not be allowed under 803(6), but they maybe allowed if it involves money in the interest of the profession.

Absence of entry in records kept in accordance with the provisions of paragraph (6) 803(7)

Public Records and Reports 803(8)

The statement is in the form of a record or report from a public agency or office; and the contents of the record involve, (a) the activities of the agency, (b) matter observed and reported pursuant to a duty imposed by law, but not matters observed by police or law enforcement in criminal cases, or (c) factual findings resulting from an investigation authorized by law, but not against the defendant in a criminal case.

· 803(8)(a) does not cover everything in the office or agency

· 803(8)(b) only covers things not routinely done and observed in an adversary context.  If it is a matter observed it is excluded in a criminal case if it was observed by police officers or other agents

· 803(8)(c) if it is a matter observed it is not admissible in a criminal case if observed by police

· The intersection of an accident if in a report will get in under this. 803(8)(c)

Records of vital statistics 803(9)

Records or data compilations, in any form, of births, fetal deaths, or marriages if the report thereof was made to a public office pursuant to requirements of law.

Absence of public record or entry 803(10)

To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

Records of religious organizations 803(11)

Marriage, baptismal, and similar certificates 803(12)

Hearsay Exceptions; Declarant Unavailable 804(b)(1) – (4)

(a) Definition of Unavailability

a. Unavailability of a W includes situations in which the declarant –

1.  is exempted  by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement, or

2. persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so, or

3. testifies to a lack of memory of the subject matter of the declarant’s testimony, or

4. is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity, or

5. Is absent from the hearing and the proponent of the statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception) the declarant’s testimony or attendance) by process or other reasonable means.

A declarant is not unavailable as a W if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purposes of preventing the W from testifying or attending.

· Judge will decide preliminary to 104(a) standard

· Unavailability:  to take the 5th under 804(a)(1) there has to be a court ruling on the 5th amendment privilege

· There must be a persistent refusal under 804(a)(2) even if there is a court order to testify.

· Lack of memory – the judge may order the W to the stand to claim lack of memory on the record.  The counsel should try to refresh the W’s memory with a  613 or 803(5).  If the W repeatedly says she forgot, then the judge may order the W to testify (this is where the judge does not believe the W under his 104(a) standard).  If she still does not remember unavailability is set up.

· If printed in a newspaper “unavailable for comment” this is not showing that you used a good faith effort to procuring the attendance.  Newspapers are not reliable sources.

· D will have to testify to his own lack of memory.

· 804(a) unavailability is just one step – you have to meet one of 804(b)’s exceptions too.

(b) Hearsay exceptions. 

Former Testimony 804(b)(1)

Testimony given as a W at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or anther proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· Deposition and trial may not have the same motives and opportunity for cross examination.

· If the deposition appears to be the close enough to the same motive for cross examination purposes the testimony/statements will be admissible.

· Is the W a predecessor in interest?  Was there the same opportunity to cross examine?

· If it is a criminal case you have to be a party to the case and not merely a predecessor in interest.

· Common property interest is a predecessor in interest.

· Salarno – similar motive is read narrowly for 804(b) purposes

Statement under belief of impending death 804(b)(2)

In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

· Must show that the declarant believed the declarant’s death was imminent.

· 104(a) standard by the judge

· Statement must relate to the cause or circumstances of what the declarant believed to be the cause of the impending death.

Statement against interest 804(b)(3)

A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· If there is a deposition or other reasonable testimony that you can use under 801(d)(1) or (2) then the statement will not be admissible under 804(b)(3)

· Williamston – statements that incriminate someone else too are really not against the declarant’s interest one the declarant is going down too (look at when the statement was made, was the statement against interest then? It must have been to meet the Williamston standard.)

· Make a 104(a) determination if the statements are against the declarant’s interest, if they are not against the declarant’s interest then under Williamston the statements are not admissible.

Statement of personal or family history 804(b)(4)

Forfeiture by wrongdoing 803(b)(6)

A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a W.

· 104(a) standard by the judge

· You must have to be able to show wrong doing to procure the unavailability out of court statements to become admissible.

Multiple Hearsay 805

Each hearsay statement must have an exception to be admissible.

Residual Exception 807

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that, (A) the statement is offered as a material fact, (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; (C) the general purpose of these rules and the interests of justice will best be served by the admission of the statement into evidence. 

· If you have a source you’d rather not use, but that W will testify live, you should not be able to use 807 to run in a statement.

· You could make an argument that the jury would like to hear it from more that one source but that is a very weak argument.

· Grand jury testimony is not prior testimony, but a bunch of courts will let in grand jury testimony under the residual rule.

· Most courts read 807 to include grand jury testimony where it is more probative than the alternative.

· Notice requirement:  the notice that the party with the hearsay could give.

Confrontation Clause

The right of the accused to confront the Ws against them.  CC dictates that live testimony should be used when it is feasible to do so.

Under White, even where the declarant is unavailable his out of court statement will not be allowed into evidence unless it contains “sufficient indicia or reliability.”

Under Roberts, where the out of court declaration is sought to be introduced into evidence under a firmly rooted exception, this will by itself be enough to allow reliability to be inferred.

Firmly Rooted Exceptions

801(d)(2); maybe 801(d)(1), 803(1)-(6), prior testimony under 804, dying declaration, statement against pecuniary interest

Sufficient Indicia of Reliability:  if the out of court statement does not fall within a firmly rooted exception the prosecution must show that the particularized facts surrounding it demonstrate that it is probably reliable and that there is a particular guarantee of trustworthiness.

Is your exception firmly rooted? Yes, and the exception is an admission then under 803(1)-(6) it is going to be admissible.

Alternatively, you have a 804(b)(1)-(3) exception, then if you can show a good faith effort to procure the availability of the declarant and the declarant is unavailable your statement will be admissible.  If the declarant is not unavailable, the question will be whether the statement has an indicia of reliability or a particularized guarantee of trustworthiness.  If the statement does, then it is admissible.

BEST EVIDENCE RULE

FRE 1001, 1002, 1003, 1004, 1005, 1006, 1007, 1008

1. Does not require that the best evidence be admitted.

2. Narrow rule that applies only to writings

3. Writings include (liberally defined), films, photos, e-rays, recordings

4. Rule Expresses a preference for the original

5. Rule requires that  party seeking to prove the content of a writing must either, 1.  Produce the original, or 2.  satisfactorily account for its absence

6. A copy or testimony would be sufficient to prove the content of the writing if you satisfactorily account for its absence

When the BER applies: (2 situations)

1.  The content of the writing, recording, or the photograph is the operative event (the writing is a legally operative document.)

1. e.g., a deed, a divorce decree, a will, the written contract

2. in the case of pornography, the content of the film is what must be proved as an essential element.

3. If ownership of property is in issue, you must have to produce the deed or account for its absence

2.  Where the witness’s sole knowledge comes from a writing

4. Witness only knows it because they read it somewhere

5. Relevancy – relevant if he read it.

6. Hearsay – it is not hearsay because it is not being offered for its truth.  Offered to show whether he read it and believed it.

7. Oral testimony of the police officer regarding the content of the letter is not the best evidence.

· Has the evidence been authenticated?

· If the writing is a copy, or there is oral testimony about the writing, then you worry about the BER.

· Hearsay – a writing is always an out of court statement, but is it being offered to establish the truth of the writing?  Three most common exceptions to writing Hearsay:

· Admission

· Recorded Recollection

· Business Records

· Witness may not testify about the content of a written deed unless sufficient reason is given for not producing the original deed

· Witness who memorized mileage recorded on car sticker for a certain date and who had no other source of knowledge on this significant litigated issue, may not testify as to the mileage without establishing a reason for the unavailability of the writing.

Where BER does not apply:


A.  When the fact to be proven has an existence independent of the writing.

E.g., did Spano make payment?  W says I saw Spano pay the 10k and get back a receipt.  This is admissible because the witness has personal knowledge

C.  BER only applied when you are seeking to prove content of a writing.


D.  Not applicable to minor writings of the controversy – Collateral Matter Exception.

Modifications to the BER:

A. Public Records Modification:  Usually you cannot get the original of the public record.  So a certified copy of the document is usually sufficient.

B. Voluminous documents:  when originals are so voluminous that they cannot be examined in court, then the proponent may prove their content by means of a summary, chart, or calculation.  Two requirements:

a. Voluminous originals must themselves be admissible to get in summary, chart, or calculation form.

b. Voluminous originals must be equally available to the opponent for them to prepare their own summary, chart, or calculation.

Production of or accounting of the original document.

A. “Duplicate” means a counterpart, produced by any technique that accurately reproduces the original and which would avoid causal errors.  1003

B. Duplicates are admissible like the original unless:

a. There is a general question raised of the authenticity.

b. Would be unfair to admit the duplicate in place of the original.

Admissibility of Secondary Evidence of Contents

1. A valid excuse justifying the admissibility of secondary evidence would include:

a. Loss or destruction of original – show that the original has been lost and cannot be found by a diligent search, or was destroyed in good faith.

b. Original is outside the jurisdiction and not obtainable – Some reasonable effort to obtain the original for the third party must be shown before secondary evidence will be admitted.

i. Is in the possession of a third party

ii. Outside the jurisdiction

iii. Not obtainable

c. If the opponent has custody of the original a showing of his custody, service of a timely notice to produce and his failure to produce it in court will justify the admissibility of secondary evidence

· If you cannot show unavailability there might be a problem using your document.

FRE 1007

The contents of a writing, photo, etc., cannot be proved simply by out of court oral admissions of the party against whom such evidence is offered unless the original is otherwise accounted for.

· All of the 1000 rules are subject to 901 authentication.

· Transcripts probably might not work because it is not an original and it is not a duplicate – if the subject matter that made the transcripts (notes, a tape) then 1004(1) might get it in unless the original was lost or destroyed in bad faith.

· If the transcript was signed then you could try 803(5).

· You can admit almost anything consistent with the original document (with respect to form) if you are under 1004.

· Show unavailability of the original to a 104(a) standard of a thorough search.

· Make sure your data compilations show everything accurately that would need to be shown. (all phone calls, all transactions, etc.)  but ultimately this might not be a big problem.

· Even if some of the transaction may be questionable, under 1006 as long as it is clear to the jury which noted transaction is questionable a summary will be admissible.

Functions of Court and Jury

FRE 1008(c)

Three questions of preliminary fact for the jury:

A.  Whether the original ever existed

B. Whether a writing recording or photograph produce at trial is an original; and

C. Whether the evidence offered correctly reflects the contents of the original

1008(C) is that you have a copy of other evidence, the other evidence would be inadmissible but the opposing party says that 1004 is satisfied but this other evidence does not accurately reflect the contents of the document.  The jury decides if your copy does accurately reflect the contents of the document.

104(b) standard - if you can show the reasonable juror could find that the summary accurately reflects the contents of the original document then it is in.

Example:  notes and a contract – 104(b) standard probably to prove that the notes prove accurately the contents of the contract.

1008(C) is only applicable where you know the secondary evidence is admissible and you know the secondary evidence is accurate.

Parol Evidence Rule

JUDICIAL NOTICE

FRE 201

Judicial notice of fact – is the recognition of a fact as true without formal presentation of evidence.  

a. Facts appropriate for judicial notice are facts that are not subject to reasonable dispute: 

i. generally known within the territorial jurisdiction of the trial court, or 

ii. capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  

b. Judicial notice may be taken of such facts at any time whether or not requested, and such notice is mandatory if a party requests and supplies the court with the necessary information.

c. Judicial notice of scientific principles - 

Judicial notice is conclusive in a civil case.

Judicial notice is suggestive in a criminal case.  The jury instruction is that the jury may, but need not, accept a fact as judicially noticed.

Judicial Notice of law does not make any sense.  Calling it Judicially Noticed adds nothing
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