
GOVERNING FEDERAL RULES OF EVIDENCE
· 101, 102, 103, 104, 105, 401, 402, 601, 602, 611, 1101

General Rules

· Apply to both Civil and Criminal trials unless otherwise indicated.  

· Apply to only Federal Court

· Apply to trials where either the judge or the jury is the trier of fact.

· If the judge is the trier of fact the rules are applied more loosely and in such a trial the court will not be reversed on appeal for improper admitting evidence
· Admissibility of Evidence

· 104a says that in deciding admissibility the judge is not bound by the rules of evidence except privileges.  He can look at all of it for admissibility except that stuff that has already been adjudicated to be privileged.  

· They could have been adjudicated as privileged in a previous proceeding.

· When the judge is acting as the admissibility decider that is when he uses the rules of evidence.

· If there is no objection he will let it in unless he invokes the plain error rule.

· Trier of fact only gets to see what has been admitted as evidence

Evidence Connotes 3 different things

· (1) Rules of Evidence being admissible in trial

· (2) All of the stuff that the attorney’s gather and want to introduce at trial on behalf of their client.

· (3) That stuff that the judge has determined to be admissible and which can therefore go before the trier of fact.

Trier of Fact

· Who is the trier of fact: The judge or the jury?
· Sometimes the 6th amendment (criminal case) you have a right to trial by jury

· In civil cases the 7th amendment says that if the matter in dispute is worth more than $20.00 and at common law was tried by jury then the litigants can insist on a jury trial with respect to that suit in federal court.

· How do we know what can come before the trier of fact?

· Rule 104a tells us that with respect to questions of admissibility it is the “court” (judge) who decides admissibility.  
· Unless the matter is covered by rule 104b.
· Rule 611(a)
· Says that the court shall have control over the mode and order of presenting witnesses and other evidence so as to enable reaching the truth, so as to prevent embarrassment or harassment of witnesses and so as to use time efficiently.

System of Exclusion
· Most other countries let everything in for evidence

· Four reasons why we have exclusionary rules of evidence

· (1) We don’t think highly of jurors

· We are afraid they are stupid

· They may not evaluate properly 

· (2) To promote substantive policies connected to the litigation

· Ex. burden of proof on the prosecution in a criminal case (beyond a reasonable doubt) whereas in civil (preponderance of evidence)

· (3) To promote substantive social policies

· Privileged relationships with excluded conversation. 

· i.e. therapist and patient

· (4) Limiting the scope and duration of trials (pragmatic reason)

Stages of Trial 

· Plaintiff Case-in-Chief

· At this stage hopefully the plaintiff produces enough evidence to win the case on the merits
· What kinds of questions can you ask on direct examination?

· With certain exceptions on direct examination you must not ask the witness leading questions.

· Exceptions when you can lead - 611c

· If witness is impaired (i.e., young child, mentally retarded)

· If the witness is the adverse party or closely identified with the adverse party.

· Hostile witnesses

· Defendant’s Case-in Chief a.k.a Case-in-Defense

· Can introduce evidence supporting an affirmative defense

· Can try to introduce evidence rebutting plaintiff’s case

· Can try to impeach plaintiff’s witnesses
· Cross Examination

· Purpose: To get opponents witness to clarify testimony, modify it, or impeach the witness.

· Counsel can lead to his hearts content

· Limitations under 611b

· Scope of cross-examination (matters that can be covered)

· Subject matter covered on direct examination

· Matters effecting the credibility of the witness

· Judge has discretion to allow the cross-examiner to go beyond the scope of the direct examination.  And if the cross-examiner does go beyond the scope of direct he must ask in a non-leading way.

· Plaintiff’s Rebuttal

· Plaintiff will introduce evidence responding to issues and evidence raised during Defendant’s case.
· If the party that called the witness wants to he can re-direct.

· Purpose: To respond to matters raised on cross examination

· Subject to same rules about leading questions that direct is.

· Judge has discretion to go beyond matters already raised.

· Judge has discretion to forbid re-direct

· Defendant’s Rejoinder

· Defendant responds to issues and evidence during the rebuttal
· Re-Cross

· Purpose: To clarify issues raised on re-direct

· Subject to the same limitations as cross examination

· Judge has discretion to go beyond matters already raised. 

· Judge has discretion to forbid re-cross
The Record

· Record of trial has 3 components

· Tangible exhibits

· Litigation papers

· Verbatim records of witness testimony

· Important function: Preserves for appeal prejudicial errors by the judge

· The only kind of evidentiary error on which you can succeed on appeal according to 103a is prejudicial error

· This is an error that effects a substantial right of a party

· Appeals court only looks to the record for error.
· Three ways to get evidence into the record?

· (1) Stipulation

· Usually written but don’t have to be

· An agreement amongst the attorney’s to the case that a non-controversial fact is true.

· Example.  In a personal injury case resulting out of an accident and the location of the accident on Shaw is not material, the attorney’s may stipulate as the exact location.

· (2) A Statement for the Record

· A statement by an attorney clarifying evidence that has already been admitted where clarification is essential.

· Example.  Lets say Bitensky is a prosecution witness and she testifies that when the accused attacked her he was the same distance from her as he is now… this distance needs to be clarified for the record is it 10, 15 or 20 feet?  “Please let the record show that the accused is 15 feet from the witness” (permission from the judge before this statement).

· (3) Offer of Evidence (Main Way)

· Call a witness to the stand and conduct direct examination of that witness.

· Before the witness can testify the attorney has to a lay a foundation for the admissibility of the testimony.  

· Laying the foundation – introducing preliminary facts to establish by a preponderance admissibility of the evidentiary facts under the federal rules of evidence

· The preponderance standard applies to both civil and criminal cases.

· A witness must have personal knowledge of the incident and must be established by preponderance before we can show other evidentiary knowledge.

· Must also look to relevance of testimony
· How to keep evidence out
· Object - Responsibility of the attorney’s 

· USE IT OR LOSE IT

· If you don’t object to evidence offered by the other side it is coming into the record even if it violated every single rule of evidence.  (heavy responsibility)

· One exception

· Plain Error Rule – 103d

· Gives trial judges the authority to take notice of a plain evidentiary (prejudicial) error to stuff that is coming in and to correct the error even though the attorney never objected the stuff.

· Also gives power to appellate court judges to take notice of this error and reverse based on it.
· When do you object?

· After the question is asked if it is apparent to you that the question seeks inadmissible evidence.

· But sometimes it is not apparent until the testimony begins

· In this case the minute you realize it you need to object

· If the witness has already given inadmissible testimony you would accompany with a motion to strike and a request to the judge to issue to the jury a curative instruction

· After the foundation has been laid by the opponent, after it has been marked as an exhibit and at the point where there is a formal offering of the thing into evidence this is when you would object.

· You cannot just say objection, you must state a basis under 101-3 (unless the basis is obvious from the context)

Offers of Proof
· Made after there has been an objection
· In contrast an offer of evidence if before an objection
· These are a way to tell the trial judge what it is that we want to get into evidence and why it is relevant
· If you should appeal this is a way of letting the appellate court know from the record what it was that was excluded.  If you do not do this the appellate court will not know what was excluded.
· 3 types of offers of proof
· (1) Testimony that is being objected to – you can make a witness offer or proof or an attorney offer of proof.
· Witness occurs when witness is on the stand
· Attorney offer of proof occurs when the attorney states to the judge here is what the witness would testify to if she had been permitted to do so with a statement of purpose as to why the testimony is being asked.
· (2) Tangible offer of proof – you have offered into evidence something from the suit, it was objected to and sustained.  You hand the item to the court reporter after asking permission to show statement of proof and then you state your reason for wanting it in.
· Problem with this is that inadmissible evidence is supposed to be kept away from the jury to the extent practicable. (103C)
· (3) A motion in limine
· A motion that is made before trial begins.
· The motion can be made to either have an advance of trial ruling that the evidence should be allowed in or made by the other side that the evidence should not be let in.
· Either used when evidence is very sensitive or in complex cases
· Usually the judges ruling is tentative, although the judge has discretion to make it a final rule.
· You do not have to renew the objection or the offer of proof if that line of evidence is offered again or excluded again. (amended rule 103a)

Jury instructions

· Curative instruction – tells the jury to disregard something inadmissible that they have seen or heard.
· Cautionary instruction – cautions the jury about how much weight to give to various kinds of items
· Example – a judges cautionary instruction not to give too much weight to eye witness testimony
· Limiting instruction

· Rule 105 – upon request a party may obtain an instruction from the judge telling the jury that if the evidence is admissible for one purpose but not for another or if it is admissible against one party but not against another then the evidence may be considered by the jury only for the purpose or the against the party to which it is admissible.  

Types of Evidence
· Tangible Evidence

· Real – A thing offered as substantative proof in the case and was part of the transaction or incident that precipitated the suit.

· Witness on the stand lays foundation through accompanying testimony.

· First establish relevancy to the litigation

· Secondly has to authenticate the “real” evidence

· Establish the chain of custom for the thing to show that it is what it purports to be.

· Show that the thing has not changed since the incident of accident.

· Demonstrative

· Purely used for illustrative purposes (i.e. to illustrate some other evidence given in the case)

· Example – charts, maps, models

· Things that in and of themselves do not have value to the case

· How to get before the trier of fact?

· Some jurisdictions you don’t have to lay a foundation (most you do)

· To establish foundation all you need to show is that the demonstrative evidence is a fair and accurate representation of what it purports to represent

· Tangible material that is not real evidence but that has substantive value independent of any other evidence in the case. (not used to explain or illustrate)

· I.e. in a slip in fall in the produce section this would be a surveillance video showing that 4 banana peels were on the floor immediately prior to the slip and fall. (if it was the other category this would just be a surveillance tape showing lay out of the store)

· Has to meet foundation requirements the same as real tangible evidence. (no chain of custom).
GOVERNING FEDERAL RULES OF EVIDENCE

· 401, 402, 403, 801(a), (b), (c), 802

Relevance Generally

· Rule 401 states that evidence that has any tendency to make more probable or less probable a factual proposition that is of consequence to the case is relevant. 
· Analysis

· Start by identifying Witness and to identify who’s evidence is the subject of controversy.

· Two requirements

· (1) ANY TENDANCY to make more probable or less probable a factual proposition
· Examples

· Can be testimony that actually states the factual proposition

· Can be circumstantial

· Only needs to rise to the level of ANY TENDANCY, therefore an item of evidence is relevant when it tends to prove or disprove, however, slightly, an issue at trial. 
· (2) The factual proposition at which the evidence is directed must be a consequence to the case.

· It is determined by the substantive body of law applicable to that case whether it is of consequence to the case.

· i.e. if the sky was blue that day would not be of consequence to the trial.
· Rule 402 says that if evidence is not relevant to the litigation it is not admissible.  If it is relevant to the litigation it is admissible unless another rule makes the evidence inadmissible 

· The rules favor finding relevancy
· If an assertion is untrue, it is unlikely that such as assertion will be made

· Reasonable belief of a party must be examined based on the particular circumstances under which the belief is formed. 

Exceptions to admission of relevant evidence
· Rule 403 (balancing test)
· Even though it is relevant the evidence may still be excluded if its probative value is substantially outweighed by any one of the factors (evidence shows unfair prejudice, confuses the issues, would mislead the jury, or by practical considerations of undue delay, waste of time, needless cumulative presentation.).
· Application

· MAJORITY view: When a trial judge is assessing relevancy of evidence, she should assume that the item is true and then assess if it has any tendency to make more or less probable any factual issue.  Credibility has no place is assessing relevance.
· Evidence may still be relevant under 401 even if the evidence is offered to prove an undisputed fact in the case.
· So you would not object under 401, but the SC said you could object under 403.  That if the evidence is relevant, but you would argue that it is substantially outweighed by the danger of unfair prejudice or waste of time.
· In assessing probative value and prejudice under 403 if there is evidence available that is just as probative as the proffered evidence but less inflammatory then the probative value of the proffered evidence must be discounted under 403
· If something has low probative value and great potential to cause unfair prejudice then it should be discounted or excluded.


GOVERNING FEDERAL RULES OF EVIDENCE

· 104(a)(b)(c), 105, 106, 401, 602, 607, 612, 801(a)(b)(c), (d)(1)(C), (d)(2)(A)-(E), 802, 803(1)-(23), 804(a), (b)(1), (b)(2), (b)(3), (b)(4), (b)(6), 805, 807


FRE 801 DEFINITIONS
· 801(a) Statement.  A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.  

· Assertion = the positing of a factual proposition that could be true or false.

· Questions and commands are not assertions because they cannot be true or false (i.e. clean up your room).

· However, sometimes utterances that appear to be questions or commands are actually assertions (i.e. “are you nuts?” when asserted to mean :you are nuts”)

· 801(b) Declarant.  A “declarant” is a person who makes a statement.
· The declarant must be a person, so it can not be hearsay unless we have a human.
· Man made machines do not fall within hearsay rules

· Animals do not fall within hearsay rules

· 801(c) Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 

· Assertion based definition under 801(c) has three attributes

· (1) The evidence must be an out of court statement

· (2) The statement must make an assertion

· (3) The statement must be offered into evidence to prove the truth of the matter asserted.
· Declarant based definition not used by FRE

· An out of court utterance is hearsay if it depends for its evidentiary value on what are called the testimonial capacities of the declarant. 

· Four Factors of Testimonial Capacity that make a declarant or a witness credible or believable.  
· (1) Sincerity

· (2) Perception

· (3) Memory

· (4) Mode or narration
· RATIONALE:  There is a rule against admitting hearsay because it is untrustworthy evidence and can result in a travesty of justice

FRE 801 ANALYSIS
· PRELIMINARY QUESTIONS:

· Who is offering the evidence?

· What is the prosecution trying to prove with the evidence?

· How is this evidence relevant to proving this?

· PRONG #1: Is there an out of court statement?

· This means merely outside of the current courtroom, therefore a statement made at a previous trial is an “out of court statement” for the purposes of this trial.

· PRONG #2:  Does it make an assertion?

· Is there an assertion in the statement and what is the assertion that is being offered?
· Magic words:  Yes, it is an assertion because it is a factual proposition that could be true or false.
· RULES:

· Questions and commands are not assertions because they cannot be true or false (i.e. “clean up your room”, “where are my glasses?”)

· If an utterance or writing contains no express assertion and no intended implied assertion it cannot be hearsay

· Express Assertions are always intended assertions.

· Every out of court statement that makes an assertion can be argued to be offered for a non-hearsay purpose, but if that non-hearsay purpose is not relevant to the proponents case then the proponent is offering nonsense evidence or he is offering it for a hearsay purpose.

· Express Assertions

· Assertion = the positing of a factual proposition that could be true or false.

· Example:  Your room is clean.  

· This asserts the factual proposition that the room is clean, this could be true or false. 

· Intended Implied Assertions
· RULE:  If an utterance is offered to prove the truth of an intended implied assertion you have hearsay assuming it is out of court.
· Examples:

· “Are you nuts?”
·  (intending to imply the assertion – “you are nuts”)

· Stating to a blind man to “watch out for the curb” 
· (this is not stated to literally look at the curb [a command], but to say that a curb is in existence near by [an assertion])
· Intended implied assertions are implications from the declarant’s words of what he thought, felt, or believed, which implications he intended to assert but not expressly.

· Unintended Implied Assertions

· Unintended implied assertions are implications from the declarant’s words of what he thought, felt or believed which implications he did not intend to assert.

· Mixed Implied and Express Assertions

· RULES:

· If an utterance or writing contains an express assertion and an unintended implied assertion it will be hearsay if offered to prove the truth of the express assertion, it will be non-hearsay if offered to prove the truth of the unintended implied assertion.
· Example

· If the Sea Captain’s Hypo is offered to prove that he is taking his beloved family on a one month voyage in the old yellow boat it is hearsay

· If the statement of the Captain is offered to prove that the old yellow boat is sea worthy it is non-hearsay

· If an utterance or writing contains an express assertion and an intended implied assertion it will be hearsay if offered to prove the truth of the express assertion.  It will also be hearsay if the statement is offered to prove the truth of the intended implied assertion.
· This occurs with state by a declarant regarding state of mind.

· Example: If L’s out of court statement about J was “at least I never stole from the company” 

· Express Assertion:  If it is offered to prove that L never stole from the company it would be hearsay.

· Implied Assertion: “I believe J stole from the company” and it is offered to prove that L believed that J stole.
· MINORITY VIEW:  Non hearsay reasoning:  The prosecution is not offering L’s statement to prove the proof of what is stated (ie that L does not steal from the company).  Rather the Prosecutor if offering the statement as circumstantial evidence of L’s state of mind, which can be implied from this statement (ie that L thinks Jane stole from the company).  The court in this instance would ignore the fact that there is an intended implied assertion and only focuses on the express assertion and would conclude that it is non-hearsay.
· MAJORITY VIEW:  Hearsay reasoning:  Majority approach would be to look at the statement as actually containing an intended implied assertion.  L’s statement really is the intended implied assertion, the intended implied assertion is “I L think Jane stole from the company”.  IF the evidence is offered by the prosecutor to prove that J stole from the company that is the truth of the matter asserted from the intended implied assertion and therefore is hearsay.  Most courts adopt this hearsay reasoning.

· Conduct as an assertion

· Conduct can be an assertion if it is intended by the declarant to make an assertion and therefore you would be right in concluding that if out of court conduct that makes an assertion is offered for the truth of the matter asserted it is hearsay.

· Assertive conduct

· If you are asked where the door is and you point in response that is assertive

· Nodding of the head yes is assertive 

· Non-assertive conduct

· You are in the school and look out the window where you see someone waiting for a bus with an overcoat on that he snuggly wraps around him self, pulls up the collar, pulls down if hat, puts hands in his pocket and shivers this is not assertive conduct, he is simply trying to make himself warmer.  However this is an unintended implied assertion that it is cold out.  

· What the out of court actor thought, believed, or felt in acting but did not intend to assert.  

· If this were evidence and you were called as a witness and asked to testify what the man at the bus stop did this would not be hearsay if used to prove it was cold outside that day.

· If offered to prove that he did those actions it is still not hearsay since it is not assertive conduct.
· PRONG #3:  Is the evidence offered to prove the truth of the matter asserted?
· When does the “truth of the matter”, not matter?

· When the statement is provided merely for the purpose of proving that anything was said (i.e. person is not dead, since they spoke)

· To show the particular effect of words on a person, regardless of actual the truth of the words asserted (i.e. it does not matter if they were really bluffing).
· To show that a person had prior knowledge of the possibility (whether actually true or not) (i.e. that the parking ramp was allegedly slippery). 

· Out of court statements that are used to show legally operative conduct; words that on there face have legal significance apart from there truth or falsehood.
· Contract formation

· Under an objective theory of contract formation what matters for determining if there was an offer is if the other side would reasonably believe there was an offer.  Therefore his honesty in the offer do not matter, it only matters that the words were uttered.  The words have other legal significance, an offer under contract law.
· Slander

· Offering to show that these words were uttered, not that they are true or false, the uttering of them regardless of there truth, is slander.
· Discrimination

· “I have promoted only those girls I have slept with”
· This is HEARSAY, because the words of legal conduct depend on there truth.  
· “pretty girls like you can get promoted by sleeping with the boss”  
· This is NOT HEARSAY, because in there effect they are words of legally operative conduct.  By saying the words he is actually discriminating against her, apart from whether he actually means it or not.
· *** Make sure on there face have legal significance apart from the truth of the words.
FRE 802 HEARSAY RULE
· Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act or Congress.

· Analysis Conclusion:

· If three prongs of FRE 801 are met it cannot go before the trier of fact if there is an objection.
FRE 805 HEARSAY WITHIN HEARSAY (a.k.a. DOUBLE HEARSAY)

· Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules. 

· Hypotheticals

· #1

· W is called as a witness to testify in court that Joe told W that Mary told Joe that the black car ran the red light.

· The reason that it is double hearsay is that W is testifying that the assertion was passed down the grape vine more than once.  It is not just that Joe told W, It is that Joe told W that Mary told Joe.
· #2

· W the witness is asked to testify that J told W that M told J a US air jet just nose dived to the ground.  Assume further that preliminary facts are introduced by the proponent that M made her statement to J while on her cell phone in her car literally seconds after observing the jet nose dive to the ground.  Assume further that the proponent introduces preliminary facts showing that J told W what M had told J as J sobbed hysterically and there are facts showing that J’s mother was due in on a US air flight at that time.
· Admissibility of W’s testimony that J told W that M told J about the air jet can be gained under 805 for the truth of the matter asserted if J’s articulation of the assertion and M’s articulation of the assertion each fit a hearsay exception of exclusion.

· Hearsay Analysis

· M’s Articulation

· Present sense impression

· She is describing an event as she perceives it or immediately thereafter

· J’s Articulation

· Excited utterance

· He is sobbing hysterically

· His mother is supposed to be coming in on a plane

· Startling event has occurred (plane going down)

· Having established that each declarant’s articulation fits an exception, now W can testify about J telling W that M told J…


FRE 801(d) STATEMENTS WHICH ARE NOT HEARSAY

· Generally
· Not hearsay exceptions.  These are exclusions or exemptions

· If meet criteria we call the evidence Non-Hearsay
· FRE 801(d)(1) PRIOR STATEMENT BY WITNESS
· 801(d)(1)(C) PRIOR IDENTIFICATION

· Rule:

· The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is…(C) one of identification of a person made after perceiving the person.

· Requirements:
· (1) Declarant must have personal knowledge about the matter about which he is declaring.
· (2) Declarant must testify at the trial or hearing
· The in court witness testifying about her statement does not have to be the declarant, as long as declarant was also there and meet the first 3 criteria (i.e. declarant must testify at trial etc.)
· (3) Declarant must be subject to cross concerning the statement
· Rule can be used even if the declarant does not remember perceiving the person identified.  Mere memory of making the statement of identification seems to be enough to satisfies 801(d)(1)(C) subject to cross requirement.

· Rationale:  This new rule is designed to deal with the turn coat or turned witness.  That is that a witness is called and he refuses to make an in court identification.  Prosecutor tries to get in to evidence the W’s out of court identification, the accused or his buddies have applied pressure to the W, so now W testifies that he does not remember.  IF the position above was not taken the out of court declaration would not be allowed in either and critical evidence in criminal trials would not be allowed to be admitted.

· (4) The statement must be one of identifying a person made after perceiving the person
· If declarant sees a crime committed.  Recognizes the culprit.  And later states to a friend “Tom Jones did it.”  This meets the 4th criterion.

· Hypothetical:
· #2 W testifies at trial that X robbed her, she points him out in the court room.  Then she testifies that soon after the robbery she was asked to view a line up and she wants to testify that at the line up she pointed at X and said that is the robber.  Is W’s prior statement at the line-up admissible to show that X is the robber?

· Has attributes of Hearsay

· This fits 801(D)(1)(c)

· She has personal knowledge

· Is testifying at trial

· Subject to cross since she is at trial

· And it identifies a person after perceiving him in the line-up.

· FRE 801(d)(2) ADMISSION BY PARTY-OPPONENT
· Generally 
· The declarant does not have to have personal knowledge about the matter which he is declaring

· These statements are always offered against a party and are either that parties own statement (out of court) or the out of court statement of another person which can be imputed to that party

· So the statement does not have to be against the parties interest at the time uttered, but it have to be against that parties interest at the time offered into evidence.

· Party admissions are not considered all that trustworthy, so what is the RATIONALE?

· They arise from considerations of the adversary process.  That is it is a bit silly to object to your own statement or one that can be imputed to him.

· The party against whom the statement is offered in usually present at trial and therefore and offer rebutting evidence and therefore is not going to harm anyone.
· 801(d)(2)(A)

· RULE: The statement is offered against a party and is (A) the party’s own statement in either an individual or a representative capacity.

· Prerequisites

· Statement must be offered against a party 

· The statement must be that parties own statement
· Application

· Out of court statements of a declarant, made without the declarant’s personal knowledge are admissible against the defendant

· Rationale:  The statement is particularly trustworthy since declarant’s are not likely to make statements against their own interest if untrue.

· The out of court statements do not necessarily have to be against the interest of the declaring party to be admissible against them

· Rationale:  A declarant should not be able to prevent others from using his statements against him

· 801(d)(2)(B) – Adoptive Admissions
· RULE: The statement is offered against a party and is (B) a statement of which the party has manifested an adoption or belief in its truth.

· Prerequisites

· The statement must be against a party

· The statement must be made by a person other than that party (the party against whom we are offering the evidence)

· The party against whom it is offered must manifest adoption or belief in the truth of the statement.
· Application

· Bank robbery case:  Evidence offered by the state is regarding the girlfriend talking about bags of money in the hotel room and the defendants response of being silent (not contesting, and thereby adopting admission)

· Negative Adoption - when the adoptive admission is created by the parties silence in response to another’s statement.
· Where there are ambiguous negative adoptions courts are less likely to find an adoptive admission by a criminal defendant especially if a police man was present at the time of the statement and defendants response

· Who decides if party manifests adoption?

· Minority view: Judge because it is a foundational prerequisite.
· A party’s intent to adopt, agree with or approve of another person’s statement, a precondition to admissibility of statements under adoptive admission, constitutes a preliminary question of fact for the judge.
· Majority view: Most courts treat this as an issue of conditional relevance.

· Statement will not be relevant for an admissible purpose unless you first establish adoption or belief by the party b/c w/o adoption, the statement would only be relevant for an inadmissible hearsay purpose. Thus, up to jury if the fact of the assent has been established by a preponderance of evidence. 
· 801(d)(2)(C)

· RULE: The statement is offered against a party and is (C) a statement by a person authorized by the party to make a statement concerning the subject 

· Prerequisites

· Offered against a party

· Statement must be made by a person other than that party (imputed statement)

· The statement must be made by a person authorized by that party to make the statement concerning the subject.
· Bitensky Rule:

· Authorization to speak can be shown by the hearsay statement, although the proffered hearsay statement is not sufficient by itself to establish authorization to speak.  The proffered hearsay statement itself can be considered as a preliminary fact for its baring on the existence of an employment or agency relationship and the scope of that relationship, although the hearsay statement is not sufficient by itself to prove those foundational prerequisites.

· 801(d)(2)(D)

· RULE: The statement is offered against a party and is (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship

· Prerequisites

· Offered against a party

· Statement must be made by that party’s employee or agent. 

· Statement must concern a matter within scope of the employment or agency

· Statement must be made during the existence of that relationship

· Bitensky Rules:

· Statements made by agents within the scope of their employment admissible, does not require personal knowledge on the part of the agent. 

· Statements made at a board meeting and contained in minutes when witness was not present or an agent of the group are not admissible because no adoption is shown

· Had he been at meeting and silent this could be different.

· To determine if there is implied speaking authority you must look at the tasks that the declarant performs for the party and then assess if it can be implied by those tasks that they were therefore authorized to speak on this matter.

· Change from Common Law
· Common Law: an agent’s hearsay statements are admitted against the principal as vicarious admissions only when the trial judge finds, as a preliminary fact, that the statements were authorized by the principal. 
· FRE: An agent’s statements are admissible against the principal if statements are within the scope of employment regardless of whether the agent was authorized to speak.  
· Difference between (d)(2)(D) and (d)(2)(C)

· In D they do not need to be authorized but must be an employee.

· In C the declarant needs to be authorized to make a statement but does not have to be an employee.
· Evidentiary facts (hearsay statement) can also serve simultaneously as preliminary facts:

· 801 (d) (2) (B): bank robbery with gf statement case:

· GF “bags of money” + D’s silence are the evidentiary facts.

· These facts also serve as preliminary facts that establish by a preponderance each of the foundational prerequisites for using 801 d 2 B.

· 3rd  requirement is proved by the evidentiary fact that D was silent after gf’s statement which under the circumstances we would expect D to explain.

· 801 (d) (2) (C): Wolf case:

· Board of directors written meeting minutes which said “sophie bit the child”. 

· 2nd  requirement is provided by evidentiary facts that establish the task of the board of directors and implied speaking authority from the tasks given to the board.

· Evidentiary facts of hearsay statement also serve as preliminary facts that go to establishing in part the second foundational prerequisite of rule.

· 801 (d) (2) (D): Wolf case:

· Poohs’ oral utterance to president of org “Sophie bit the child”.

· 3rd requirement – need to look at evidentiary facts to decide if within scope of employment.

· Evidentiary facts also serve as preliminary facts to prove by a preponderance the 3rd prerequisite. 
· Under 801(d)(2)(C) and 801(d)(2)(D) how do we determine who is an agent?
· RULE:  Out of court statements made by outside consultants during an informal brainstorming session do not constitute admissions. 
· In order for an agency relationship to exist, the principal must have the right to control the agent’s conduct, the agent must have the power to alter the legal relationships between principal and 3rd parties, and there must be a fiduciary relationship toward the principal. 
· In determining whether there is an agency relationship for purposes of satisfying the foundational prerequisites of 801D(2)(c) or (d) courts use the substantive law of agency (see page 177)
·  801(d)(2)(E) – Co-Conspirator Party Admissions

· RULE: The statement is offered against a party and is (E) a statement by a coconspirator of a party during the course and in the furtherance of the conspiracy.

· Prerequisites

· Statement offered against a party

· Has to be established a conspiracy 

· Has to be established that the party and declarant are co-conspirators in this conspiracy (this does not require conviction)

· The statement must be made during the course of and in furtherance of this conspiracy.

· Rationale (according to Posner)

· Agency rationale that co-conspirators are each others principals and agents so a statement by one is a statement by all.

· This evidence is so valuable

· It is necessary hearsay

· Definition of Conspiracy

· Do not use substantive Criminal Law

· For 801(d)(2)(E) - A conspiracy is defined as people acting together by mutual consent in pursuit of the same goal.
· Bitensky Rule:

· Statements of co-conspirators, made in furtherance of the conspiracy, are admissible as party-admissions b/c conspirators are each other’s agents, and the principal is bound by his agent’s statements within the scope of the agency. 
· Rationale of Rule: Since the statements of agents of legitimate enterprises are imputed to the enterprise through the operation of the law of agency on the party admission rule, illegitimate enterprises, such as criminal conspiracies, should not receive more favorable treatment. 
· 4th Prong; “during the coarse of the conspiracy”

· Statements made by co-conspirators before a late joining person entered the conspiracy are nevertheless admissible against the late joining conspirator. 

· Statements made during concealment conspiracy that occur after the initial conspiracy are not admissible under 801(d)(2)(E) to prove the Criminal Law elements of the first conspiracy

· 4th Prong; “in furtherance:

· Statements of a co-conspirator must be made in furtherance of the conspiracy in order to be admitted against the other members of the conspiracy. This rule also requires that a conspiracy exist and that the statements be made in the course of the conspiracy. 
· Statements are in furtherance of a conspiracy if they are intended to help the conspirators perform there roles. 
· Examples of statements in furtherance?
· Statements recruiting new conspirators
· Statements planning how to carry out the conspiracy 
· Statements directed at damage control still part of the first conspiracy
· Statements giving status reports on the conspiracy 

FRE 803 HEARSAY EXCEPTIONS: AVAILABILITY OF DECLARANT IMMATERIAL
· Generally
· The following are not excluded by the hearsay rule, even though the declarant IS AVAILABLE as a witness (these operate regardless of availability)…
· If it comes in under 803 it is considered still hearsay, just admissible hearsay.  Please note conversely that you would never want to invoke an exception unless you have hearsay.

· Rationale: 
· Each exception describes factual circumstances under which out of court statements are made, where the circumstances make the statement very trustworthy and because it is trustworthy hearsay that the exceptions allow it into evidence even though it is hearsay
· FRE 803(1) – PRESENT SENSE IMPRESSION

· Rule: A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· Steps of ANALYSIS/REQUIREMENTS
· Identify who is testifying

· Hearsay Analysis 

· Does not matter if available or unavailable as witness

· Event or condition

· Declarant’s statement must describe or explain the event or condition

· Declarant must make the statement as he is perceiving the event or condition or immediately thereafter.  


· Immediately thereafter is the slightest or lapses.  Must be VERY quickly.

· Rationale:  
· A declarant under these circumstances won’t have time to think about it and therefore would be sincere; there is no memory problem since he is describing it immediately thereafter.

· Case Rule

· Since statements under this rule must be the product of reflex rather than controlled and deliberative thought, admissions of a physician’s extra-judicial statements of medical option are not allowed. 

· FRE 803(2) - EXCITED UTTERANCE EXCEPTION

· Rule: A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

· Steps of ANALYSIS/REQUIREMENTS
· Identify who is testifying

· Hearsay Analysis 

· Does not have to be unavailable since this is an 803 exception

· First you have to show by a preponderance that there was a startling event or condition.

· Second you have to show that declarant’s statement relates to the startling event or condition.

· Third you have to show declarant made the statement while under the stress of excitement caused by the startling event or condition

· How long is under the stress of excitement?

· The condition of the declarant is the key

· Pale, hysterical, upset

· How long was the interval of time between event and the statement and what was declarant doing during that interval?

· Eating lunch vs. sobbing hysterically
· Lastly you must show that the declarant has personal knowledge about the matter about which she is declaring.

· Rationale: 
· If a person makes a statement under the stress of excitement caused by this event it will not be insincere because there is no time to reflect.  However, there are other hearsay or credibility problems.  If someone if making a statement under stress maybe the perception if bad, memory horrible, or mode of narration is poor.

· Common Law vs. FRE

· Common Law - to use the Excited Utterance exception there must be proof of the startling event independent of the proffered hearsay statement.

· FRE - Hearsay statement could suffice for proof of startling event. 
· Bitensky Rules:
· As long as you can show the 4 preliminary facts it does not matter who the declarant is (can be a stranger).

· It also does not matter that the declarant was not a participant in the accident.
· Case Rule

· Since statements under this rule must be the product of reflex rather than controlled and deliberative thought, admissions of a physician’s extra-judicial statements of medical option are not allowed. 
· An excited utterance must raise the presumption that it is a spontaneous utterance of thought springing out of an occurrence.
· FRE 803(3) – THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION.

· Rule: A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it related to the execution, revocation, identification, or terms of declarant’s will. 
· Steps of ANALYSIS/REQUIREMENTS:
· Identify who is testifying

· Hearsay Analysis 

· Availability of declarant is immaterial
· Then existing state of mind…
· This is present intent for what you will do in the future
· DOES NOT include statements of memory or belief to prove the fact remembered or believed
· Cannot use present statements of mind to prove past events
· Rationale:
· No memory problem, no perception problem (own condition)

· Although there might be a sincerity problem the other two favor this being sincere.
· Hillmon Doctrine

· You can use a statement of the declarant’s then existing intent to do something to show that declarant did it.  

· Allows a declarant’s statement of then existing intent to do something come in not to prove an ultimate issue of state of mind but rather to prove an ultimate issue of conduct.
· However, Courts will not allow statement of then existing intent to do something with a non-declarant to be used under 803(3) to show the non-declarant’s conduct unless there is corroborating evidence that the non-declarant engaged in the conduct.
· But the existence of a second party does not negate the use of the information involving the non-declarant to prove the intentions of the declarant. 

· Bitensky Rule:
· State of mind exception can also be used to get into evidence the result of survey’s or public opinion polls, the reason being that the respondents in survey’s or polls when they answer give there then existing state of mind.
· FRE 803(4) – STATEMENTS FOR PURPOSES OR MEDICAL DIAGNOSIS OR TREATMENT

· Rule:  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
· Steps of ANALYSIS/REQUIREMENTS
· Identify who is testifying

· Hearsay Analysis 

· Availability is immaterial
· Declarant must have personal knowledge

· Statement must be for the purpose of obtaining medical diagnosis or treatment

· Statement must describe medical history, past or present symptoms, or cause of the same.

· Finally all 803(4) statements must be reasonably pertinent to diagnosis or treatment.

· Differs from 803(3)
· Reference to past physical conditions as opposed to only then existing.
· However the catch here is that the statements here have to be for the purpose of medical treatment or diagnosis. 
· Exception Covers
· Statements by patients, but does not have to be a patient.  
· A mother of a 3 year old could make a statement that would be admissible because she has the wellbeing of the patient at heart.
· Can be a statement made to a doctor, nurse, orderly or anyone else from whom declarant is trying to get medical help.
· Statements regarding the cause of a condition also fit the exception, but remember statements describing cause must be reasonably pertinent to diagnosis or treatment.
· Statements of blame are not admissible 

· Therefore the statement “I was hit by Joe’s bike” would be problematic
· Exception also covers statements that are made by doctors to other doctors during the course of diagnosis or treatment of a patient 

· Must be…

· The patient 
OR 
· Someone that has the patient’s wellbeing at heart
· Exception Does Not Cover
· Statements of a doctor to a patient.
· Statements of blame

· FRE 803(5) – RECORDED RECOLLECTION

· Rule:  A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when that matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
· Steps in ANALYSIS/REQUIREMENTS:

· Identify who is testifying

· Hearsay Analysis 

· Availability is immaterial 

· Witness must have had personal knowledge of the matter about which he is asked to testify.

· What is offered is a memorandum or record concerning a matter about which the witness once had knowledge.

· Witness must have insufficient recollection to testify fully and accurately about the matter.
· The memorandum or record must have been made or adopted by witness when the matter was fresh in his memory.

· What does it mean to say that a memo or record was adopted as opposed to being made?

· Means that the witness read a document made by someone else and affirmed its accuracy.

· The memorandum or record must reflect witnesses knowledge correctly

· If you meet all of the prerequisites can the document be admitted into the record?

· No, the document itself is not admitted into evidence.

· The last sentence of 803(5) the memorandum or record will not be an exhibit unless offered by the adverse party.  Instead the proponent reads the document into the record.

· Reason:

· Since the writing is a substitute for the witnesses live testimony we do not want to give the writing any more weight than testimony transcribed on the record.

· When Used
· When you have a witness on the stand and either the witness surprises you by not being able to remember what he is supposed to testify about 
· Or you have used the jogging mechanism and it did not work (he still cannot remember), 
· Or you even know in advance of calling the witness that he is not going to remember what he is supposed to testify about and you also know that the witness shortly after the events, he is called upon to testify about, he made a recordation describing the events so you use 803(5) to get into evidence for the truth of the matter asserted this recordation
· Rationale

· There is probably not a memory problem since the memo was made when fresh in memory and because you must show that the memo reflects witness’s knowledge correctly.

· This exception is the witnesses memory memorialized.

· DISTINGUISH PRESENT RECOLLECTION REVIVED (or REFRESHED)

· This is not a hearsay exception/exemption but is often confused with FRE 803(5) Recorded Recollection!
· Hypo of forgetful witness
· Criminal of L. Bobbit.  J. Bobbit is called as a witness and is asked to describe what L did to him on the night in question.  J looks panicked and says “I am not a loss, sorry I am pulling a blank”  It so happens that the prosecutor is aware that at the time that L did the deed she has incense burning.  So the P walks to brief case pulls out incense, has marked as exhibit, lights it and walks over to J asking if he can remember now.  J says “it all comes back to me now” and he is able to testify on his own about L’s deeds.  The incense is used to jog the witnesses memory (this could be anything, song, painting, document etc.).  

· If used to get witness to testify on his own memory the item used to do the jogging is not offered into evidence and is not considered evidence.  

· However, if a document is used to jog the witnesses memory at trial then rule 612 says that the adverse party has the right to invoke certain procedural safeguards (4)

· Adverse party has the right to have the document produced

· To inspect the document

· To cross examine the W about the document

· To have it brought in as evidence

· Adverse party is allowed these as well if he finds out that before trial a document was used to jog memory.  Under these circumstances the safe guards are not a matter of right, rather they are in the discretion of the court.  

· Why might they want to invoke the safeguards?

· To avoid the W from fabricating

· To make sure the W is not parroting what the document says

· FRE 803(6) – RECORDS OF REGULARLY CONDUCTED ACTIVITY (a.k.a. BUSINESS RECORDS EXCEPTION)
· Rule:  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12) or a statute permitting certification, unless the source of the information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 
· Steps of ANALYSIS/REQUIREMENTS
· Identify who is testifying

· Hearsay Analysis 
· A memorandum, record, statement or data compilation in any form.

· The memorandum, record, statement or data compilation in any form must be of acts, events, opinions, conditions, or diagnoses.

· It has to be made at or near the time of the acts, events, opinions, conditions or diagnosis. 

· It must be made by or from information transmitted by a person with personal knowledge 

· Furthermore, the memorandum, record, statement or data compilation in any form must be kept in the course of a regularly conducted business activity.

· And it must be the regular practice of the business activity to make the record or memo.

· Establishment

· The aforementioned prerequisites have to be established by the custodian of the business records or the testimony of another qualified witness (someone familiar with the businesses record keeping and record making processes, he does not actually have to see the memo made)

· OR they can be established by certification pursuant to rule 902(11) or (12) of FRE

· OR pursuant to a statute authorizing certification.

· Trustworthiness

· Trustworthiness burden in not in the proponent

· It is up to the adverse party to object and to show that the source of information in the document or the method or the circumstances of its preparation make it untrustworthy.
· Making of Records

· Can be made by one person or multiple people

· If one person makes the business record…

· She has to have personal knowledge of the information

· Has to be recording the information
· Also remember that if you only have one person making the business record to use 803(6) at all that one person must be acting under a business duty and have personal knowledge of the matter about which he is informing and recording.

· If multiple people make a document…

· One person is the informant

· Another is the recorder
· Where two people make the record (one informant, one recorder) both have to be acting under a business duty to use 803(6) without double hearsay complications.

· Where two people make the document (one informer, one recorder) the informant must have personal knowledge of the matter about which she is informing. The recorder does not have to have personal knowledge.

· Rationale:
· Routinely made

· Businesses rely on these records 
· Case Law
· Statements of third parties contained within a written report prepared during the regular course of business do not fall within the exception due to double hearsay issues, this is why both parties have to be acting in the regular course of business. 
· Shipping forms may not be considered during the course of regularly conducted business depending on the facts of the case given. 
· If the records of company #1 contain records of company #2 and the whole kit and caboodle is offered under 803(6) the whole kit and caboodle will be admissible if company #1 relied upon and verified the records of company #2.
· When it comes to hospital records they will not be considered as made in the regular course of business under 803(6) unless they concern matters of diagnosis or treatment, telling how the accident occurred is not part of the business of the hospital if it does not have bearing on treatment or diagnosis of treatment.  If the facts are not relevant to the diagnosis they cannot be used.
· According to business records exception a computer printout does not have higher standards than a hard copy of a documents, they are treated the same way under 803(6).  There is no problem with trustworthiness since computers are reliably and consistently used.
· Accident reports 
· that are made by a potential defendant and under pressure by another defendant and in anticipation of litigation are not made in the regular course of business and therefore the document does not fit 803(6).  
· The records still have to fulfill all the requirements of 803(6)

· But accident reports pose a special problem of lack of trustworthiness under that last clause of 803(6).  

· Courts will conclude that accident reports are trustworthy under 803(6) if they have some earmarks of reliability such as they are made on behalf of the party adverse to the party offering them, such as they have other business purposes in addition to litigation or such as they are made with somebody without a motivation to lie.  

· Notice that the documents that were admitted in this case had no purpose but litigation.  


· So even business records made for the sole purpose of litigation are trustworthy if they have the earmarks of reliability.
· FRE 803(8) – PUBLIC RECORDS AND REPORTS

· Rule:  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the source of information or other circumstances indicate lack of trustworthiness. 
· Steps in ANALYSIS/REQUIREMENTS:

· Identify who is testifying

· Hearsay Analysis 

· Availability is immaterial 

· Informant must have personal knowledge

· The exception covers records, reports, statements, and data compilations of any kind of public offices 

· Setting forth one of three kinds of subject matter, 

· (a)The activities of the agency or office, or 

· Tend to be routinely admitted and non-controversial.  Have to do with the agency or office and inward turning.

· Example a document from the US treasury recording disbursements from that agency.

· It is contemplated that this type of documents will only be made by government employees.  If it is made by 2 it is NOT double hearsay since the rule contemplates that this will happen. Of course the informed must still have personal knowledge.

· (b) Matters observed pursuant to duty imposed by law as to which matters there is a duty to report but excluding, in criminal cases, matters observed by law enforcement personal.

· Tend to be routinely admitted and non-controversial.  Unless they are made by law enforcement personnel and in a criminal case.

· Except the law enforcement type these are outward turning in regard to subject matter, that is they report on a condition or situation or events outside of the agency (ex. analysis of the development of hurricane Jean by the US weather service)

· It is contemplated that with respect to these documents there may be multiple informers and the informer may not be a government employee, but both the informer and the recorder must be employees of the agency this also does not become a double hearsay problem.

· Caveat (law enforcement personnel)

· This does not mean what it says in the sense that courts have interpreted it to mean that the accused can use a B type law enforcement document against the government in a criminal case. Whereas the government cannot use a B type law enforcement document in a criminal case.

· Why does the caveat exist and why does it protect the accused?

· There is a concern that criminal defendants should be allowed to confront and cross examine official accusers.

· The system does not want to convict defendant on the basis of uncrossed, unchallenged official records. 

· (c) In civil cases and against the government in criminal cases factual findings resulting from an investigation conducted pursuant to authority granted by law.

· Outward turning in there substance, report on events outside of the agency. 

· Example.  When a senate committee did an investigation of the Iran Contra affair.

· This rule contemplates that if there are 2 makers of the type C record the informer does not have to be an agency employee (he could be), the recorder does have to be an agency employee.  If the employee is not an agency employee we still do not have double hearsay problems and the reason for this latitude is that it is thought that whoever is making the report has expertise to resolve any conflict by outsiders as to the facts, although they must still have personal knowledge.

· Caveat

· They are admissible under this exception ONLY in civil cases and against the government in criminal cases.   So again the rule protects the accused from factual findings offer by the government (same rationale as above).

· EACH of these are subject to the caveat that they will not be admissible of the source of information or other circumstances indicate a lack of trustworthiness. 

· Rationale:

· Rationale for separate exception for business records:  There are things that occur that are of matters of concern to the government which are not of concern in the regular course of business (example 9/11 or 3 mile island)
· This does not mean that public records can only be used for extraordinary exceptions
· Why so trustworthy?
· It is considered that government officials since they are under a legal duty to report that their documents will be trustworthy.  
· This is very necessary hearsay since public officials deal with so many things they are going to forget the events some times and will be unable to testify.
· Case Law:

· Factually based opinions or conclusions do fit under the rubric “factual findings” under 803(8)(c).  

· FRE 803(21) – REPUTATION AS TO CHARACTER
· Rule:  Reputation of a person’s character among associates or in the community. 
· Steps in ANAYLSIS/REQUIREMENTS

· Identify who is testifying

· Hearsay Analysis 

· Availability is immaterial 

· Reputation

· Among associates or in community. 

· Because it has to do with reputation we know that the declarant does not have personal knowledge about the matter which he is declaring.  Rather the declarant is simply relaying what everyone else is saying.

FRE 804 HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE

· FRE 804(a) Definition of Unavailability.  “Unavailability as a witness” include situations in which the declarant – 

· (1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statements; or

· (2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or

· (3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

· (4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness; or

· (5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance by process or other reasonable means.

· Generally
· The following are not excluded by the hearsay rule, even though the declarant IS UNAVAILABLE as a witness…
· If it comes in under 804 it is considered still hearsay, just admissible hearsay.  Please note conversely that you would never want to invoke an exception unless you have hearsay.

· Rationale: 
· Each exception describes factual circumstances under which out of court statements are made, where the circumstances make the statement very trustworthy and because it is trustworthy hearsay that the exceptions allow it into evidence even though it is hearsay
· FRE 804(b)(1) – FORMER TESTIMONY

· Rule:  Testimony given as a witness at another hearing of the same or a different proceeding, or in deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· Steps in ANALYSIS/REQUIREMENTS

· Identify declarant

· Hearsay analysis 

· Declarant must be unavailable as a witness since 804 exception

· Declarant must have personal knowledge of the matter about which he is declaring.

· The evidence offered must be former testimony

· For purposes of this rule testimony is a statement given under oath on the record subject to penalty of perjury.

· The former testimony must have been given in a proceeding or deposition

· For the purposes of this rule a proceeding is an official inquiry conducted in a manner proscribed by law.

· If the former testimony is offered in a criminal case the party against who it is now offered must have had an opportunity and similar motive to develop the testimony by direct, cross, or re-direct.

· As used in this rule similar means that in a criminal case, the party against whom the former testimony is now offered must have had the same interest in developing the former testimony in the earlier proceeding as he would have in the later proceeding if he could have dragged the declarant into court in the second proceeding.

· If the former testimony is offered in a civil action the party against who it is now offered or that parties predecessor in interest, must have an opportunity and similar motive to develop the testimony by direct, cross, or redirect.

· As used in this rule similar means that in a civil case, the party against whom the former testimony is now offered or her predecessor in interest must have had the same interest in developing the former testimony in the earlier proceeding as the party would have in the later proceeding if she could have dragged the declarant into court in the second proceeding.

· Notice we only need to be concerned with the predecessor in interest stuff if the former testimony is being offered in a civil suit.

· FRE 804(b)(2) - EXCEPTION for DIEING DECLARANT 
· Rule:  In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstance of what the declarant believed to be impending death. 

· Steps in ANALYSIS/REQUIREMENTS:

· Identify declarant

· Hearsay analysis 

· Declarant must be unavailable

· This is only admissible when the person actually dies.

· Preliminary facts that must be established by a preponderance (no matter of civil or criminal) as the foundational requirements for using the exception.

· Evidentiary facts offered by the proponent to prove his case on the merits

· Consequential factual proposition that the proponent needs to prove to prevail on the merits

· First thing to establish is that declarant is unavailable as a witness

· Second the hearsay statement must be offered in a homicide prosecution or civil action

· Third the statement must be made by declarant while believing his death is imminent 

· Forth the statement must concern the cause or circumstances or what he believed to be his impending death.

· Fifth, most hearsay exceptions will not operate unless the declarant has personal knowledge of the matter about which he declares 

· If there is an objection to evidence as hearsay and the proponent disagrees we have a controversy.

· Voir dire hearing might be held, it is a mini hearing during the course of a trial where the proponent shows preliminary facts and the judge has to decide if the facts have been established by a preponderance.

FRE 104 

· WHEN IS ADMISSIBILITY FOR THE JURY?

· On one occasion this occurs.  When the proffered evidence is conditionally relevant and if there is an objection to that evidence on the grounds that it is not relevant because a conditional fact has not been proven.  

· This situation is governed by 104(b)

· EX. Lets called the evidentiary fact, Fact A.  A will not be relevant unless B (the conditional fact) is established.  So proffered evidence A is conditionally relevant upon establishing conditional fact B.

· HYPO #1

· P sues D for injuries from an auto-crash.  P claims D was speeding.  P calls W as a witness, to testify that W say D’s car traveling at an excessive speed near the scene of a crash just before it occurred.

· Not dealing with hearsay.  D produces evidence that W saw another car, not D’s car.  W’s proffered testimony is conditionally relevant upon establishing the conditional fact that is was D’s car that W saw.  If it was not D’s car that W saw, W’s testimony would not be relevant for P.  

· Here is what happens.  Judge asks could a jury find by a preponderance the conditional fact that it was D’s car that W saw?  

· If the judge thinks not then W will not give the testimony it will be excluded as irrelevant

· But if the judge think the jury could find this then W will be allowed to testify that D was speeding and the judge will instruct the jury “jury if you find by a preponderance that it was D’s car that W saw (the conditional fact) then you may consider W’s testimony as evidence.  But jury if you do not so find the conditional fact that it was D’s car W saw by a preponderance then you must disregard W’s testimony.

· Judge still has a gatekeeper role here.

· HYPO #2

· Y is accused of killing X and the prosecutor wants to offer into evidence a love letter purportedly from Y to X’s wife.  Defendants counsel says wait a minute, why did you offer this it is not from Y.  If the letter was not authored by Y it would not be relevant for the prosecutors case.  So the letter that is offered into evidence is conditionally relevant on establishing the conditional fact that Y wrote the letter.

· So the judge will ask if the jury could find by a preponderance that the letter was written by Y.

· If not it is excluded as irrelevant

· If yes the jury could find this then it will be allowed into evidence and instruct the jury “jury if you find by a preponderance that the letter was written by Y then you may consider the letter as evidence.  But if you do not so find then you must disregard the letter, it is not evidence.”

· Why are we not concerned that the jury will have seen irrelevant evidence?

· Common sense thing, of course they won’t pay attention to these things if they are irrelevant.

· Can we think of another evidentiary problem with the letter besides conditional relevancy?

· Hearsay

· This would be an issue for a judge.

FRE 106 – Distortion of part of record: 
· When a writing or recorded statement or a part thereof is introduced into evidence by a party, the adverse party may at that time require the introduction of any other part or of other writings or recorded statements which ought in fairness to be considered contemporaneously with it.
· Purpose of 106 is to prevent one party from using documents out of context so as to distort their meaning. If 106 applies b/c not letting in other documents would distort, the parts that come in under 106 need not be otherwise admissible. 
· In Williams case:
· D could not invoke 106 b/c the absence of that part of the hospital record D wished to introduce, did not cause a distortion in light of the introduction of P’s portion of the hospital record.
· 2 parts of record are apples and oranges. So P isn’t by what he introduced taking a part of a document out of context and thereby distorting the evidence.

· FRE 804(b)(3) – STATEMENT AGAINST INTEREST 

· Rule:  As statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroboration circumstances clearly indicate the trustworthiness of the statement. 

· Steps in ANALYSIS/REQUIREMENTS: 
· Identify the declarant and witness

· Hearsay analysis

· Declarant must be unavailable
· Declarant must have personal knowledge
· Statement at the time of its making must be against the declarant’s interest in at least one of 3 ways
· #1 – Pecuniary or proprietary interest
· #2 – It must tend to subject declarant to civil or criminal liability
· #3 – The statement must tend to render invalid a claim declarant has against another provided that a reasonable person in the declarant’s position would not have made the statement unless he believed it to be true.
· Caveat
· If declarant’s statement is against his penal interests and is offered exculpate the accused then the statement is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. 
· Rationale
· It is thought that there is a high occurrence of sincerity since they are making a statement against themselves.  People do not usually say things against yourself.

· Distinguishing Declaration against interest v. party admissions
· Declarations against interest
· Declarant must be unavailable as a witness
· Declarant must have personal knowledge about which she declares
· Declarant may be any out of court person, identity is irrelevant
· The statement must be against the declarant’s interest at the time uttered or written
· Must be against the declarant’s interest in one of the 3 ways (see above)
· Party Admissions
· Need not be unavailable
· Need not have personal knowledge of the matter about which she declared
· Declarant must either be a party or someone who’s statement under the rules can be imputed to a party
· The statement need not be against the declarant’s interest at the time it is uttered or written, but it must be against a parties interest at the time offered into evidence
· The statement can be against a party’s interest in any way relevant to the proponent’s case.  And do not have the special caveat (see above)
· Differences between FRE and CL

· Common Law courts did not recognize any ways besides against pecuniary interest
· Declarant does not have to have unique knowledge, under FRE only personal knowledge
· FRE dropped the requirement that declarant have no motive to falsify and substituted the objective standard that a reasonable person would not have made the statement unless believing it to be true.

· FRE depart from CL by also applying declarations against interest to situations where the interest in question is penal

· Case Law

· Where declarations against criminal interest exculpate an accused, the FRE require that corroborating circumstances establish the trustworthiness of the declarations.

· When declarant’s engages in self-inculpatory narrative but there are aspects of the narrative that are neutral or self-serving can the whole statement come in under 804(b)(3) as tending to subject the defendant to criminal liability?
· Such narrative statements cannot come in under 804(b)(3) as declarations against interest because the aspects that are self-serving or neutral disqualifies the entire thing from coming in.
· How far does this holding extend?
· 804(b)(3) in criminal cases where the statements inculpates the accused and exonerates the accused.  
· It also applies to statements in civil actions.

FRE 807 RESIDUAL EXCEPTION (a.k.a. CATCHALL)

· FRE 807 Residual Exception
· Rule:  A statement not specifically covered by rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under the exception unless the proponent of it makes known to the adverse party sufficiently in advance of trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and the address of the declarant.
· McCormick on Evidence 
· Thinks we should just have one big exception to hearsay
· Residual of catch all exception does exist in 807
· Steps in ANALYSIS/REQUIREMENTS
· Declarant must have personal knowledge

· NO unavailability requirement since not 804 exception

· The statement must not be specifically covered by 803 or 804

· The statement must have equivalent circumstantial guarantees of trustworthiness

· Equivalent to the exceptions set forth in 803 and 804

· The court must determine that the statement is offered to prove a material point

· The statement must be more probative on the point for which it is offered than any other evidence the proponent reasonably can be expected to obtain

· Admitting the statement must serve the purposes of the FRE and the interests of justice.

· Notice provision

· You have to give the other side advance of trial notice that you are going to do this.

· Notice includes

· The particulars of the statement

· Name and address of declarant

· Near miss theory

· If a statement met most of the foundational criteria of an 803 or 804 exception but just missed fulfilling all of the criteria then that statement was specifically covered by 803 or 804 and you could not use 807.

· Restated  - If a statement was a near miss under 803 or 804 exception most federal courts said at the beginning that you could not use 807 to gain admissibility 

· This is rejected by most federal courts now


CONFRONTATION CLAUSE

· Confrontation clause gives the accused a right to confront the witnesses against him, not only in court, but they also give the accused the right to confront hearsay declarant’s that make their statements out of court.  This raises the problem whether if hearsay fits an exception can the accused still keep that hearsay out based on the argument that he has had no chance to confront the witnesses against him (i.e. the out of court declarant’s).
· Protects the accused in criminal cases
· Gives the accused the right…
· To be physically present at trial and to see and hear the witnesses brought against her.
· To be in the view of the witnesses that testify
· The accused can lose the right to be present if she misbehaves.
· Gives the accused the right to cross examine the witnesses against her.  
· ***This is the one we are most interested in with hearsay.
· Only applied to witnesses produced in court during the criminal proceeding
· This has been rejected in the sense that the C. clause guarantees the accused cross examination rights but also to the out of court declarant’s whose hearsay statements are offered against the accused at trial.
· ANALYSIS
· Hearsay?

· Hearsay Analysis 

· Hearsay Exception/Exemption?
· NON TESTIMONIAL: Look to Ohio v. Roberts:  
· Case Rule: Says that such hearsay can come in over an accused 6th amendment objection if the declarant is either unavailable as a witness or is available and is produced in court and the statement bares indicia of trustworthiness (this can be set up by falling firmly within a hearsay exception, or showing that the statement has particularized guarantees of trustworthiness)

· Supreme Court said that the C. Clause established 2 prerequisites for otherwise admissible hearsay to come in.
· (1) It must be shown that the out of court declarant is unavailable as a witness
· (2) It must be shown that the statement bears indicia of reliability

· 2 ways to do this

· If the statement comes within a firmly rooted hearsay exception 

· Or the statement must have particularized guarantees of trustworthiness.
· Holding

· Unavailability - She was unavailable since no one knew where she was.

· Reliability – the court was looking for particularized trustworthiness in the testimony.  The decision is looked at taking the position that the former testimony exception is deeply rooted.
· Residual questions that Ohio v. Roberts left us with…
· If a declarant always has to be unavailable in order for the hearsay to come in then all the exceptions under 803 cannot come in since it does not require unavailability

· What is firmly rooted hearsay exception?

· Longevity?

· Wide spread acceptance?
· Wisdom?

· What is unavailability exactly for Confrontation Clause purposes?

· And how do you show particularized trustworthiness?
· TESTIMONIAL: look to Crawford
· Testimonial Rough Defn: declarant has some idea that the statement will be or may be used in a serious legal proceeding.

· Prelim hearing

· Grand jury

· Former trial

· Police interrogations
· Crawford v. Washington
· New Supreme Court Case Rule regarding admission of hearsay statements over a 6th amendment objection…
· With respect to testimonial hearsay statements of a declarant who does not appear at trial a 6th amendment objection requires exclusion of that evidence unless the declarant is unavailable as a witness and the accused had a prior opportunity to cross examine the declarant.
· Testimonial hearsay statements = It refused to give a comprehensive definition but at a minimum they include testimony given at a preliminary hearing, testimony given at a grand jury hearing, testimony given at a former trial, and responses to police interrogations. 
· Holding
· Silvia’s statements could not satisfy the confrontation clause under the new rule because the accused never had an opportunity to cross her when she was being interrogated by the police
· BIG QUESTION LEFT OPEN
· Whether the Ohio v. Roberts test under the confrontation clause continues to apply to non-testimonial hearsay statements.
· 6th Amendment confrontation clause law left unchanged by Crawford
· An out of court statement offered into evidence against an accused cannot raise a confrontation clause problem if it is not offered for the truth of the matter asserted.
· If a declarant is a witness at the trial and is subjected to cross at the trial the accused cannot successfully raise a confrontation clause objection to the introduction of that declarant’s out of court hearsay statement.  This is true even if the out of court statement covers topics not mentioned in the declarant’s in court testimony.
· A declarant is unavailable for 6th amendment purposes when the prosecutor makes a good faith effort to produce the declarant at trial and fails.  The prosecutor does not have a duty in making this effort to follow up vague leads as to where declarant may be.

DUE PROCESS CLAUSE

· Accused wants to introduce hearsay evidence to make his case but FRE prevents him from doing so. Accused argues that the inability to introduce the hearsay impairs his ability to make his case in violation of the due process clause.
· Due Process Trumps FRE
· Chambers v. Mississippi:  

· Rule: Evidentiary rules, excluding critical evidence may not be applied mechanically when they deny a criminal Defendant a trial in accord with fundamental standards of due process.

· Reliability factors:

· Statements were made spontaneously shortly after the murder took place and were corroborated by other evidence.

· Were against interest, made to close friends, spontaneously, soon after the murder, corroborated by other evidence.
· Confessions were not self serving b/c he did not benefit from them in any way.

· M was present at trial and could be examined as to the truthfulness of his extra judicial statements.

· The accused due process rights may be violated where the hearsay operates to keep out defendant’s exculpatory trustworthy hearsay and where the voucher rule prevents the accused from introducing exculpatory evidence by an attack on his own witness.
· Open Question

· Can an accused successfully make a due process claim if the hearsay ban alone prevents him from introducing exculpatory trustworthy hearsay

· Green v. Georgia:
· Rule: the hearsay rule may not be applied to exclude critical evidence at a criminal D’s trial in violation of D’s due process rights.

· Regardless of hearsay rule, exclusion of M’s statements was a violation of D’s due process rights. 

· Statements were highly relevant to issues, statements were reliable as they were made spontaneously and there was no reason to believe that M had an ulterior motive in making statements.

· M was convicted of rape and murder and sentenced to capital punishment using this evidence.

· This rule applies to all criminal trials.
· Significance of decision:

· The exclusion of exculpatory, trustworthy hearsay, offered by the accused, that exclusion may violate the accused due process rights

GOVERNING FEDERAL RULES OF EVIDENCE

· 104(b), 401, 402, 403, 404 generally and specifically (b), 405, 406, 407, 408, 409, 410, 411, 412 generally and specifically (a), (b)(1)(C), (b)(2), 413, 414, 415, 614(a), 803(21)

PROBABILISTIC EVIDENCE
Generally

· Evidence of the mathematical odds that a consequential factual proposition is true.
· Governed by 401, 402, and 403
· In general the federal courts are deeply divided on the admissibility of probabilistic evidence.
· Statistical evidence may not be admitted into evidence when it is substantially unfair and may result n the introduction of techniques which may confuse the jury.

· Admission and use of statistical probability is not a Due Process violation when it is based on proper foundations and can be challenged by the party against whom it is being presented.

Product rule

· Problems in its application
· The prosecutor assigned the probabilities himself

· The factors were not mutually independent/exclusive

· Attributes were established by testimony that an eye-witness “thought” that he saw them.

Blood Type Rule
· Old Robinson rule in NY state regarding blood type is that since so many people have type A blood it is not relevant since it does not provide much exclusion.
· People v. Mountain court abandons the Robinson Rule because the standard of relevancy is liberal and therefore we have to conclude that similarity of blood type is minimally relevant to show that the defendant is the assailant
· Jury could give this undue weight (due to scientific nature) but can be controlled through cautionary jury instructions or if that does not work that a 403 objection to try to keep it out.
DNA testing 
· In the case where the evidence was an established number, an expert from the lab testified to the prior probability number

· The case can be distinguished from Collins because Bay’s theorem is accepted around the world, whereas in Collins no valid scientific method was used.
· Bays theorem is an accepted scientific formula and nothing precluded defendant at trial from producing rebuttal evidence showing no access to the mother at this time. (it could be challenged by other side)
CHARACTER, CUSTOM AND HABIT EVIDENCE

Generally 

· There are only 3 methods of introducing character evidence.

· Opinions

· Reputation evidence 

· (803(21) hearsay exception for reputation as to character in the community or among his associates)

· Specific instances of conduct

· The rules confuse you by using different terms to describe this (i.e. others crimes, wrongs or acts)
· So the key question to ask when character evidence is offered in a case is the purpose for which it is offered.
· In deciding admissibility of character evidence you must also be concerned with methodology because certain purposes only permit the use of certain methodologies.  If character evidence is offered for a non-propensity purpose the methodology is not as great a concern because rules 405 (a) & (b) tell us that we can use reputation evidence, opinion methodology, or specific instances of conduct.  Methodological restrictions when you use a restriction to 404(a) are much more complicated.

Non-Propensity Use of Character Evidence
· Where character is an essential element of a claim, charge or defense.  In this situation the proponent is not trying to prove the conduct of the person who’s character is introduced, rather the proponent wants to introduce character evidence to show something other than that person conduct.
· 2 types

· (1) To show that the person has that character 

· Example – Lets say there is a dispute whether in a divorce case the mother or the father should get custody of the child and further assume that in this jurisdiction there is a rule that if a parent is promiscuous they are denied custody of the child.  The father in the dispute wants to introduce evidence that the mother is promiscuous.

· (2) Where character evidence is offered to prove that the person has that character and that character is in turn is used for another non-propensity purpose. (Cleghorn case)

· Rules governing

· 401

· 402

· 403
· Case Law

· Evidence of prior negligence may not be used to prove that a party was negligent on a subsequent occasion.  
· However, evidence could be used to show a character for something, from which an employer/third party knew or should have known of the possibility of a problem and therefore were negligent in not getting rid of the person with the character. 

Propensity Use of Character Evidence

· Generally

· Character propensity evidence is actually used to show that the person that has that character engaged in conduct.  The point of it is to prove conduct.
· This is where character evidence is offered to show that a person acted on a particular occasion in conformity with his character.  
· This is banned because we do not want juries to abuse this evidence, for example by convicting someone of murder only on the basis that they have a violent character.  
· FRE 404(a): Character Evidence Generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

· 404(a)(1) Character of Accused.  Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same; or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

· Evidence of a pertinent trait of character of the accused offered by the accused or then by the prosecutor to rebut the same.
· “pertinent trait of character” means that it must be relevant to a claim, charge, or defense. 
· Reasoning
· If the accused wants to open the door to this kind of evidence that is another matter and the evidence can begin coming in regarding character.
· Recent Amendment to 404(a)(1) – If the accused offered evidence of a character trait of the victim of the crime and it was admitted under 404(a)(2) then the prosecutor can introduce evidence under 404(a)(1) that the accused has the same trait of character.
· 404(a)(2) Character of Alleged Victim.  Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;
· Applies only to criminal cases.

· It allows the accused to offer a pertinent trait of character of the victim or then by the prosecutor to rebut the same.  In a homicide prosecution the prosecutor can offer character evidence for propensity purposes that the victim had a character for peaceableness if the accused offered any evidence that the victim was the first aggressor 
· So notice in a homicide prosecution the door is open to the prosecutor to show peaceableness of the victim even if the accused did not first open the door on the issue of the victim’s character as long as there was an accusation that the victim was the first aggressor.
· Reasoning
· We are not going to let in character propensity evidence about the victim unless the accused starts it.

· Methodological Issues
· You may have offered the evidence under 404(a)(1) or (2) there are still serious methodological restrictions.  You CANNOT use specific instances of conduct. (see 405(a) and first sentence of 404(b) (evidence of other crimes, wrongs, or acts is not allowed to prove).
· You can only use reputation and opinion evidence.
· WHY?
· It was thought that it is bad enough that it is being let in at all, but specific instances of conduct will really confuse the jury.
· 405(a) second sentence 
· On cross testimony is allowable as to relevant specific instances of conduct!?!
· 404(a)(3) - Other exceptions to the ban on propensity evidence:

· If you are trying to use propensity character evidence to impeach a witness, you should not be looking any further at article 4 of the FRE, rather you should hop over to rules 607, 608 or 609.

· If propensity character evidence is used to impeach a witness, you should hop off from 404(a)(3) into article 6.  

· Note: 

· 404(a)(1) and (a)(2): because these rules use the terminology of a victim of a crime and the accused, the majority view says that these rules only apply to criminal cases.  

· The minority view is that 404(a)(1) and (a)(2) do apply to criminal cases, but they also apply to civil cases where it is claimed that a party engaged in conduct for which she could also be criminally liable. 

· 403 evidence will be limited by article 6.

· 404(b) Other Crimes, Wrongs or Acts. 
· Other crimes, wrongs or acts (specific acts of conduct) are not admissible to show character and that he acted in conformity therewith on a particular occasion.  It is however admissible to show other things, such as identity, plan, absence etc….
· Also must be relevant under 401 to be admissible
· Admissible 404(b) is highly connected with 403 since it may be used for an impermissible propensity use.
· When there is controversy over whether the other crime, wrong or act occurred it may be inadmissible if it did not occur.
· Problem – Under what standard of proof must it be shown that the other crime, wrong or act occurred for it to be relevant to a permissible 404(b) purpose
Exceptions set forth in 413, 414 and 415:

· Rule 413: in a criminal case where the defendant is accused of the offense of sexual assault, evidence that defendant committed other offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant.  

· Only applies to criminal cases

· Allows the prosecutor to use specific instances of conduct, those being the defendant’s commission of other offenses of sexual assault, and what is more, is that the rule allows the prosecutor to do this without waiting for the defendant to open the door by introducing his own character propensity evidence. 

· This rule is very much slanted against the accused.  This was enacted at a time when Congress was very concerned about crimes of sexual assault and crimes of child molestation, and Congress in a hurried way drafted this rule and 414 and 415 without considering some of the ramifications.

· The prosecutor can use the other offenses of defendant of sexual assault, not only to try to prove that he is that kind of person and must have done it again, which would be a substantive character propensity use of the evidence, but the prosecutor can also use 413 type evidence to try to impeach the defendant as a witness, to make him appear not believable in his testimony.  

· Under 413, opinion and reputation evidence is not permitted.

· Methodological restrictions here are the reverse of those on 404(a) (1) and (2).  

· Rule 414: phrased the same way as 413, but concerns offenses against child molestation.  In criminal cases where the defendant is accused of the offense of child molestation, evidence that he committed other offenses of child molestation is admissible and may be considered for its bearing on any matter to which it is relevant.  

· Prosecutor can use specific instances of conduct- the other offenses of child molestation.

· Prosecutor cannot use reputation or opinion evidence.

· Prosecutor can use other offenses to try to show that D has the character of a guy who molests children, and therefore he must have done it again consistent with his character—substantive propensity character use of the evidence.

· Prosecutor can also use this evidence in its propensity purpose to impeach the defendant as a witness.  

· The prosecutor does not have to wait for the accused to open the door. Prosecutor does not have to wait for defense to first introduce his own character propensity evidence.

· Rule 415: concerns civil cases, and says that in civil cases in which a claim for relief is predicated on the allegations that a party engage in the offenses of sexual assault or child molestation, then evidence that that party committed other offenses of child molestation or sexual assault is admissible and may be considered for its bearing on any matter.

· Specific instances of conduct are permissible.

· Opinion and reputation evidence is not permissible.

What do these rules mean when they refer to other offenses of child molestation or sexual assault?

· The offense does not even have to have been reported to the authorities.

· Another question that arose when these rules were adopted is whether the 403 balancing test applies to this kind of character evidence.

· The 403 balancing test does still operate in relation to this kind of evidence.

The overarching idea here is that all three of these rules permit the prosecutor or a party to admit evidence that defendant was involved in prior offenses in order to prove that he has the character to do that and therefore he did it again.  (also could be for impeachment purposes, will study later).  

Methods of Proving Character

· FRE 405

· (a) Reputation or Opinion.  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of that person’s conduct
· (b) Specific Instances of Conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.
Habit Evidence
· FRE 406 - Evidence of the habit of a person or of the routine practice or an organization, whether corroborated or not and regardless of the presence of eye witnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice. 
· Generally
· Opposite of the ban in 404(a).  
· Person A’s habit is admissible to show person A acted in conformity with his habit on the occasion in question.
· A habit is a particular activity or response repeated over a relatively long period of time.

· Comparatively character is thought to be a persons more generalized disposition. 

· Habit is thought to be almost a reflexive response, repeatedly to the same of similar stimuli.

· Examples

· Every night after work stopping at the same bar for a beer

· Every night when cleaning up the kitchen, checking the dials on the stove to make sure they are all off. 

· Taking the stairs instead of the elevator.
· 4 or 5 instances of conduct is not enough to establish the foundational prerequisite under 406 that there is a habit.  
· General rule is that instances of abuse, of violence, or threats of violence are generally not considered habit evidence.
· Why do we have this distinction to prohibit character evidence for the use if propensity purposes, yet in 406 evidence of a person’s habit or an institution’s routine practice can come in to show that on an occasion there was conformity?

· Habit is more predictive of conduct then character is.

· With habit evidence the danger of unfair prejudice is less than the danger posed by character evidence.

· Because habits tend to be neutral things, whereas a character for violence tends to be highly inflammatory.

· Methodical restrictions on habit evidence…
· You can use specific instances of conduct 

· You can use opinion

· You cannot use reputation 

· This is because there is no hearsay exception for reputation as a habit.
Rape Shield Laws
· Generally

· Here we are talking about precluding the accused from asserting as a defense the victims promiscuity 

· What purposes did the court say are served by Rape Shield Laws?

· To encourage the reporting of rape crimes and to spare the victim the embarrassment of having the victims sexually history aired in court.

· To preclude or discourage gender stereotyping. 

· To avoid jury confusion

· FRE 412
· FRE 412(a) the following evidence is not admissible in any civil or criminal proceeding involving sexual misconduct: 
· (1) evidence offered to prove the other sexual behavior of the victim; 
· (2) evidence offered to prove the victims sexual predisposition. 
· General Comments

· Notice this is civil and criminal cases
· Notice that it applies in cases involving not just rape, just have to involve an allegation of sexual misconduct.
· Applies also whether the banned evidence is offered for substantive or impeachment purposes.
· What is evidence of sexual predisposition

· Refers to the victims activities that are not sexual in nature themselves but have a sexual connotation.

· Examples - The way victim dresses, speaks, lifestyle etc 
· When used for a substantive purpose it is used to prove the merits of the case

· As such the ban in 412(a) modifies and limits 404(a)(2), 404(b), 405, 406, 607, 608 and 609
· FRE 412(b) Exceptions

· 412(b)(1)(A) Evidence can come in if it is evidence of specific instances of the victims sexual behavior offered to show that the victim was not the victim of semen injury etc.

· 412(b)(1)(B) Evidence of specific instances of the victims sexual behavior if it is with the accused, offered by the accused to show consent or by the prosecution

· 412(b)(1)(C) Evidence the exclusion of which would violate the constitutional rights of the accused. 

· General comments

· (a) & (b) the 403 balancing test does apply

· (c) the 403 balancing test does NOT apply because if the evidence if required to be introduced for constitutional reason you cannot balance anything against that.

· (a) & (b) type evidence you can only use specific instances of conduct.

· (c) you can use any methodology 

· When the introductory language says “In criminal cases” it does not mean only criminal cases where the defendant is accused of sexual assault or a sexual crime.  Because remember that is 412(a) we are talking about cases talking about alleged sexual misconduct.  In 412(b) this could be talking about a kidnapping case but he is alleged to have committed a sexual assault and that accounts for his motive in kidnapping the victim.

· 412(b)(2)

· Applies to civil cases

· In civil cases evidence offered to show the victims sexual behavior or sexual predisposition is admissible if otherwise admissible under these rules and if the probative value of the evidence substantially outweighs the danger of its harm to the victim or unfair prejudice to any party.

· What kinds of actions?

· Sexual harassment

· Sexual battery

· What kind of methodology?

· Opinion evidence and specific instances of conduct are permissible.  However, notice that the last sentence of the provision says that evidence of the victim’s reputation is not admissible unless first placed in controversy by the victim.

· Balancing test is different in 412(b)(2) than in 403

· Remember that in 403 evidence if it is probative is really presumed to be admissible unless the opponent of it can show that the probative value is substantially outweighed by the danger of unfair prejudice etc.  So the burden is on the opponent of the evidence. 

· Under 412(b)(2) the evidence is presumed inadmissible and the burden is on the proponent of the evidence to show that its probative value substantially outweighs the danger of harm and prejudice.  This is a high standard to get things in.

· ANALYSIS
· Is this a case involving sexual misconduct?

· Yes.  The accused is alleged to have engaged in rape and forceful sodomy

· Is the evidence offered to show the victim’s sexual behavior or sexual predisposition?

· Cohabiting is considered other sexual behavior 

· Now we know that the exclusionary rule of rape shield applies

· Criminal or civil?

· Criminal 412(b)(1)

· So does it fit any of the exceptions under 412(b)(1)(a), (b) or (c)
· Civil 412(b)(2)

· The evidence is presumed inadmissible and the burden is on the proponent of the evidence to show that its probative value substantially outweighs the danger of harm and prejudice.  This is a high standard to get things in.

SIMILAR HAPPENINGS EVIDENCE (a.k.a. OTHER ACCIDENTS EVIDENCE)

· Appellate Court

· Disagreed with the complete ban on other accident’s evidence 
· There is a concern about the ban in 404(a) that if a person other acts of negligence come in they will be used to show negligence on the particular incident in question.  Because of this other accidents cannot be used to prove negligence

· Although other accidents evidence cannot be used to prove negligence it can come in to show other things under 401-403

· Notice

· Causation

· Defect

· Or dangerousness of a condition

· The court then fashioned a special test under 401-403

· The court said that in applying 401 to determine how probative the others accidents are you have to ask yourself if the other accidents occurred under substantially similar conditions as the accident currently under litigation

· If the answer is no the evidence is not relevant and will be kept out

· If the answer is yes the evidence is relevant and we have to get by the 403 balancing test

· Application by the appellate court

· Abuse of discretion to keep the evidence out.  It was substantially similar in the other incidents and should be let into evidence. 

· Is the evidence offered to show defect, notice, causation or other dangerous condition?

· Defect

· Does the 403 balancing test bar the testimony?

· High probative value and is not unfair prejudice against them, it does not waste time, or confuse the jury.

· What if instead plaintiff had called all 100 people that had fallen in the past?

· They may have said that this would take too much time

· Why is this other accidents not covered under the 2nd sentence of 404(b)?

· Because admissible 404(b) evidence is introduced to show something about a person.  Similar happenings or other accident evidence in contrast is offered to show something about a place or thing.

· Why is the evidence habit evidence?

· Because it is not habit of a single person.  It is the previous acts of 100 other people.

SUBSEQUENT REMEDIAL PRECAUTIONS EVIDENCE
· FRE 407 – When after an injury, or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted or impeachment. 

· Exclusionary rule with exceptions

· Not admissible to show

· Evidence

· Culpable conduct

· Product defect

· Defect in a product design

· Or the need for a warning or instruction

· However, evidence of the subsequent remedial measures is admissible for other purposes such as

· To show ownership (if controverted)

· To show control (if controverted)

· To show feasibility of precautionary measure (if controverted, can be done be argument of evidence that they were not feasible) 

· or to impeach

· The basis here is that the “fixing” could be an admission of wrong doing.  This is an exclusionary rule because…

· You could discourage people from fixing what is broken (social policy reason)

· This evidence is actually not all that relevant because a person or a company can make repairs for many reasons besides guilt (evidentiary reason)

· Case law reflects the position of most courts that if a defense witnesses testifies that defendant showed due care, was reasonable, that defendant’s product was safe or not defective than subsequent remedial measures evidence cannot come in to impeach that witness by contradiction. 

· Rationale

· If courts held otherwise the exception would really swallow the exclusionary rule.

OFFERS IN COMPROMISE
· FRE 408 – Evidence of (1) furnishing or offering or promising o furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. 
· Exclusionary rule with exceptions again
· Efforts to compromise cannot be introduced to show liability for or invalidity of a claim.
· If people thought that attempts to compromise could be used against them in litigation then they would be less likely to do this (social policy reasons)
· Even if a party might try to compromise because he thinks his claim is very weak, there are a host of other reasons why people compromise (evidentiary reason)
· Exceptions
· Evidence of statements or conduct that takes place during compromise negotiations is not admissible.
· This means that anything said during negotiations even if not part of the compromising cannot come in as evidence.
· This rule does not require the exclusion of evidence otherwise discoverable merely because it was presented during compromise negotiations.
· This means that just because you mention a fact during compromise negotiations does not preclude the other side getting that fact into evidence by some means other than the statement during compromise negotiations. 
· Ex. at a pre-trial settlement meeting D says we have searched our records and it appears that we did own the scaffolding that collapsed instead of just leasing it and therefore we will sweeten the settlement.
· The statement itself is not admissible in evidence.  But P’s counsel could use discovery to get their books and introduce them into evidence to prove ownership.
· This kind of compromise evidence can be introduced for other purposes such as
· To show witness bias of prejudice
· To negative a contention of undue delay
· Or to show an attempt at interference with a criminal investigation or prosecution. 

COMPROMISE EVIDENCE FROM CRIMINAL CASES 
· FRE 410
· Evidence not excluded in a subsequent civil or criminal proceeding admissible against the defendant who made the plea, or was a participant in the plea discussions
· A plea of guilty later withdrawn
· A plea of nolo contendere

· A statement made in discussions under criminal rule 11 of FR or comparable state procedure re: any of the foregoing please
· A statement made in plea discussion with the attorney for the prosecuting authority that does not result in a plea of guilty, or that results in a guilty later withdrawn
· Exceptions, they are admissible
· In a proceeding where a statement from the same plea or discussion is introduced and the statement ought in fairness to be considered contemporaneously with it.
· In a criminal case brought for perjury or false statement one of the foregoing statements can come in if it was made under oath, on the record, and in the presence of counsel.
· Social Policy
· To encourage plea bargaining
· Evidentiary Reason
· The four categories of evidence listed in the exclusionary rule are simply not relevant in later cases that were the subject of a compromise attempt of the defendant.


GOVERNING FEDERAL RULES OF EVIDENCE

· 401, 402, 403, 607, 608, 609, 611, 613, 615, 801 (d)(1)(A) (d)(1)(B), 803(21)

CREDIBILITY EVIDENCE

Generally

· Bears on the believability of a witness; that is the sole purpose.

· This should be contrasted with substantive evidence (evidence that is relevant to the merits of a case).

· Three types exist

· Bolstering

· Where the proponent of the witness tries to introduce evidence to enhance the credibility of a witness before that witnesses credibility has been attacked.

· Prohibited by the FRE

· Impeachment Evidence 

· Evidence introduced to attack the creditability of a witness

· Rehabilitation Evidence

· Evidence introduced by the proponent of the witness after the witnesses credibility has been attacked and the purpose of the rehabilitation evidence is to enhance the witnesses credibility. 

· In effect this does damage control.

Impeachment evidence

· With one exception the general rule is that a witness must testify in order to be impeached.

· What are you trying to show?

· You are trying to attack one of four attributes of the witness.  They are the same attributes that figure into making a hearsay trustworthy

· Sincerity

· Memory

· Perception

· Narrative Ability

· Who under the FRE is permitted to impeach a witness?

· FRE 607 says that any party may impeach a witness, including the party that called the witness.  So the voucher rule from Chambers has been repudiated under FRE.

· A party cannot call a witness for the sole purpose of impeaching him in order to get before the jury otherwise inadmissible substantive evidence.

· Example – Prosecution of D for murder, the prosecutor calls W as a witness to testify that D is innocent.  (hold everything, this already makes no sense, this is not relevant to his case).  The Prosecutor’s next move is to call Tess as a witness to testify on a prior occasion, out of court, W said D committed the murder.  If Tess’s testimony was provided to prove this it would fall under hearsay problems.   However, the prosecutor argues that he is offering this not for substantive hearsay purposes, that he is offering it to impeach W.  To show by this out of court statement of W’s that there is an inconsistency between W’s testimony and what W said out of court regarding whether D committed to murder.  The judge will not let this happen, he will exclude Tess’s testimony because of the rule that you cannot call a witness just to impeach him.

Terminology used

· When witness A is impeached by cross examining witness A (that is he damns himself) this is called intrinsic evidence.

· When we impeach witness A by called witness B and having witness B give impeaching testimony we call that extrinsic evidence.

· When we use a document to impeach witness A we call that extrinsic evidence, regardless of whether the sponsoring witness for the document is witness is A or B.

Susanna and the Elders

· FRE 615 The court shall order the exclusion of witnesses from the court room so they cannot hear the testimony of other witnesses.  And the court may make this order on its own.  However there are 4 categories of people that cannot be excluded under this rule: 

· (1) A party that is a natural person

· (2) The court cannot exclude an officer or an employee of a party that is not a natural person if the employee of official has been designated as the party’s representative by its attorney.

· (3) A person cannot be excluded under 615 if a party shows that the person is essential to the parties presenting this cause

· (4) A person cannot be excluded under 615 if he is authorized by statute to be present.

· Testimony of the elders on cross

· Each testified to different locations where the accused lie (two different types of trees)

· Cast doubt onto sincerity, perception and possible memory.

· If the elders were not only witnesses but also defendants could the judge have excluded them?

· No because they are natural persons and they are parties

· If Suzanna were being prosecuted could the judge have excluded the elders?

· Yes unless she needed one of them as essential to present her cause. 

· 5 types of impeachment

· Impeachment by specific contradiction

· Where the attacking counsel introduces evidence other than the witnesses own prior inconsistent statement which evidence contradicts the attacked witnesses testimony.

· Impeachment by prior inconsistent statements

· Where attacking counsel introduces a prior out of court statement made by the attacked witness which contradicts that witnesses testimony.

· To Show a witnesses character for untruthfulness, in order to show he is acting in conformity with his character on the stand

· i.e. he is lying.

· Can do this with specific instances of conduct, opinion of reputation evidence or prior convictions

· To introduce evidence of the witness’s mental or sensory defect bearing on his capacity to perceive, remember, or narrate.

· To show witness bias.

· The collateral matters doctrine

· Applies to three of these rules (Specific contradiction, prior inconsistent statements, and use of specific instances of conduct to show a witnesses character for untruthfulness)

· The doctrine says that you cannot use extrinsic evidence to impeach a witness on a collateral matter.

· Collateral = not relevant.

Impeachment By Specific Contradiction 
(collateral matters doctrine will be included)

Example

· OJ case.  Police Officer (PO) testified that he did not plant a glove.

· Impeachment by specific contradiction if D’ counsel called as a witness OJ’s neighbor to testify they saw PO plant the glove.  

Governing Rules

· 401, 402, 403

· 607

· Contradictory extrinsic evidence is not collateral if that evidence also has some relevant purpose in addition to impeachment by contradiction.

· Ways to have addition relevance

· Hypo building on Oswalt… To show some substantive fact that needs to be proven in the case, such as preparation, motive, intent etc.

· To impeach the witness through another form of impeachment, that is you are going after the witness for purposes of specific contradiction and some other means of impeachment.

· Example – W saw an accident and he testified favorably for the plaintiff, part of his testimony is that at 11pm he was coming home from a visit to his mother when he saw the accident.  Could defendant introduce evidence testimony of plaintiff’s butler that in the night in question at 10:50pm W left plaintiff’s sisters home.  That is would this extrinsic evidence of the butler’s that contradicts Plaintiff’s testimony be admissible to impeach W as a witness?

· Is the place he left collateral?

· It is extrinsic 

· It is relevant to the litigation to show W’s bias in favor of plaintiff, the implication is that if he left P’s sister he is friends with p’s sister and therefore is biased to P.

· Since it is shown for this as well it does not violate Collateral Matters and can also come in to impeach W.

· Many modern courts have the analysis just given, but some federal courts will substitute for the collateral matters doctrine the 403 balancing test.

· The will give reasoning such that looking at the case the way it was the probative value of the PO’s testimony of Oswalt’s whereabouts one month prior to the crime is not very relevant to any other issue in the case.  But the danger of the PO’s testimony confusing the issues and wasting time is huge and would be excluded under the 403 balancing test. 

U.S. v. Copelin

· Convicted of selling 2 rocks of crack cocaine.

· He claimed to have not sold it and did not have any knowledge of drugs beyond seeing them on TV

· Attempt to impeach

· Based on his own testimony on cross that he had not passed 2 drug tests recently.

· This casts doubt and impeaches

· This testimony was intrinsic since he damned himself out of his own mouth

· Can the Collateral matters doctrine be applied?

· NO.  the prosecutor did not use extrinsic evidence

· ONLY applies when attacking counsel uses extrinsic evidence to try to achieve specific contradiction.

Impeachment by using Evidence of a witness’s character for untruthfulness

Generally

· This is character propensity evidence offered to show the witness has a character for only one kind of trait, for untruthfulness

· 404(a) said that evidence of a person’s character cannot be used to show conformity on an occasion, but there is an exception is 404(a)(3) for the character of a witness as governed by 607, 608, and 609.

FRE 608

· Specific instances of a witnesses conduct to show his character for untruthfulness, to show he is acting in conformity there with (i.e. he is lying on the stand)

· Governed by 608(b)

· Collateral matters doctrine does apply to this sort of evidence, as a matter of fact it is built into the first sentence of 608(b).  It actually goes farther that CMD and says you cannot use any type of extrinsic evidence can be used.

· Second sentence tells us that you may however in the discretion of the court if probative of a character for truthfulness or untruthfulness be inquired into of the witness on cross (1) concerning that witness’s character for truthfulness or untruthfulness or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witnesses being crossed has already testified.

· Primarily concerned with rehabilitation of a witness

· Deals with specific instances of conduct for which there has been NO conviction of the sort described in 609.  If there is a conviction you must go to 609.  

· Although 608(b) says nothing about the following rule, it is true, that attacking counsel in order to use 608(b) evidence must demonstrate a good faith belief that the other instances of conduct occurred.

· Common problem under 608(b) is trying to decide what conduct is probative of  truthfulness or untruthfulness

608(b)

Always considered probative of untruthfulness or truthfulness

· Acts of deceit

· Fraud

· or false statement (such as on an employment or credit application)

Not considered probative

· Violent acts

· Drug crimes

· Sexual crimes

Problems arise with things such as theft present a gray area.  They are dishonest but may or may not be probative of untruthfulness or truthfulness

· How can it be dishonest but not probative of truthfulness or untruthfulness?

· Taking the $60 from the banister is dishonest but gave it back when asked so this was truthful.

Owens displays the analysis that you use when you impeach a witness on cross with that W’s prior untruthful acts under 608(b):

· Must be elicited from cross

· The cross examiner must show a good faith belief that the specific instances of conduct occurred

· The specific instances of conduct must be probative under 401 for showing a character of truthfulness or untruthfulness

· The purpose of introducing the evidence must be to show the witnesses character for truthfulness or untruthfulness

· 403 balancing test

HYPO

· Butler and sister hypo from above

· Does 608(b) bar this extrinsic evidence of specific instances to attack W’s credibility always?

· Evidence of conduct in this hypothetical is not offered to show W’s character for untruthfulness, rather it is offered to impeach by showing bias and specific contradiction.  So that absolute bar on extrinsic evidence in the first sentence of 608(b) only applies to specific instances of conduct offered to impeach a witness by showing his character for untruthfulness.   Specific instances of conduct offered to impeach a witness by showing the witnesses bias, defect, or by specific contradiction are not governed by 608(b).

FRE 806 IMPEACHMENT OF A DECLARANT

· 806 says that when a hearsay statement or a statement as defined in 801(d)(2)(c), (d) or (e) is introduced into evidence the credibility of the declarant can be attacked, and if attacked supported by any evidence that could be used for that purpose if the declarant testified as a witness.  So you can impeach hearsay declarants

· Evidence of a declarants conduct or statement made at any time, if inconsistent with the declarant’s hearsay statement can be introduced without requiring the declarant to explain of deny the statement

· If the party against whom a hearsay statement is admitted calls the declarant as a witness the party can examine the declarant about the statement as if on cross

US v. Saada

· Does 806 modify 608(b)’s ban on extrinsic evidence, when an out of court declarant is being impeached. 

· Intentional breaking of a sprinkler head. 

· Facts that prosecutor wanted judicial notice to be taken of

· Tried to buy real estate that was subject to litigation in front of him, and his interest in liquor licenses. 

· They wanted this in to attack the credibility of the former judge who was not testifying at this trial. 

· This was extrinsic evidence.

· Appeal

· Why was in argued to be inadmissible?

· It should have been bared under 608(b)

· Counter argument is that 806 should modify 608(b) when it is a declarant to un-bar extrinsic evidence. 

FRE 609 IMPEACHMENT BY SHOWING A WITNESSES CHARACTER FOR UNTRUTHFULNESS

To show that because he has this propensity for untruthfulness he is lying on the stand.  This is limited to a character for untruthfulness.

Here we deal only with evidence of convictions, but certain kinds of convictions. 

609(a) tell which convictions and how

· 609(a)(1) - For purposes of attacking the credibility of a witnesss you can use the following:

· Evidence that a witness who is not the accused shall be admitted subject to the 403 balancing test if the crime was punishable by death or imprisonment in excess of one year.  

· Evidence that a witness who is the accused was convicted of such a crime shall be admitted if the probative value of the evidence outweighs its prejudicial effect to the accused

· Notice when the witness is the accused the balancing test is special and makes it harder to get the information in.

· 609(a)(2) tells us that evidence that any witness has been convicted of a crime shall be admitted if it involves dishonesty or false statement regardless of the punishment. 

· Caveats

· 609(b) says that evidence of a conviction is not admissible under this rule if more than 10 years have elapsed since the conviction or release from confinement imposed for the crime whichever is later, unless the probative value of the conviction substantially outweighs its prejudicial effect.

· Notice that if you are going to use an old conviction you have to give the other side pre-trial notice that you are planning to do this.

· 609(c) says that it is not admissible under this rule

· If the conviction has been the subject of  a pardon, annulment, certificate of rehabilitation or equivalent procedure based on a finding of rehabilitation and the witness has not subsequently been convicted by a crime that is punishable by death or imprisonment of over 1 year

· OR If it has been the subject of a pardon, annulment, or equivalent procedure based on a finding of innocence. 

· 609(d) tells us that in general juvenile adjudications are not admissible under this rule.  But in criminal cases the court can admit the juvenile adjudication of a witness that is not the accused if such a conviction could be used to impeach an adult and the court thinks that the evidence if necessary for a fair determination of guilt or innocence

· 609(e) which tells us that the pendancy of an appeal from a conviction does not negate its admissibility.

· Also tells you that the other side can introduce into evidence the fact that there is an appeal pending

US v. Sanders

· Charged with assault of a fellow inmate with a shank and possession of contraband.

· Which balancing test should have been applied?

· The witness is accused

· The crimes are not involving dishonesty or false statement

· Therefore we look at 609(a)(1) part #2 test of if probative value outweighs the prejudicial effect on the accused.

· Crimes of assault are not of highly probative value of truthfulness for impeachment purposes. 

· So what are the factors that courts take into account in 609(a)(1) balancing test where the witness is the accused?

· Impeachment value of the prior crime.  That is how probative it is of untruthfulness

· The remoteness in time of the prior conviction, that too bearing on probativeness. 

· The similarity between the crime charged and the crimes for which the witness received his prior convictions (this bears on prejudice)

· How important is the defendant’s testimony here (bears on probativeness) 

· The other convictions offered for substantive purposes are really offered for irrelevant substantive purposes. 

Difference between the 3 balancing tests

· 403, 609(a)(1) to a witness not the accused  

· Not a hard test to get by since the burden to get by it is on the party that wants the evidence out.

· The burdened party has to show some probative value

· 609(a)(a) where the witness is the accused

· The burden in on the proponent of the impeaching witness

· Attacking counsel will not get this in unless he can show that the evidence’s probative value outweighs prejudicial effect to the accused. 

· If the conviction is over 10 years old the test becomes this but substitute the word substantial above. 

US v. Wong

· Mail fraud and racketeering.

· Evidentiary ruling sought

· Previous convictions if Wong testified 

· Defense counsel wanted a ruling that the prior convictions for medicare and mail fraud could not be used to impeach Wong if he testified

· Balancing tests?

· The trial court decided to engage in some rambling and said that this would probably not get past a balancing test because the crimes are so similar

· However, they ruled that since they involved false statement they did not need a balancing test and let them in.

· RULE: When you are dealing with conviction of a crime involving dishonesty or false statement, regardless of who the witness is, NO balancing test applies if the conviction is less than 10 years old.  If it is older than 10 year old then it goes to 609(b) balancing test using the word substantial. 

· Any other exceptions?

· The ones set forth in 609(c) and (d), but those do not involve balancing tests. 

· What types of convictions can be described as for dishonesty and/or false statement?

· Do Fit

· Fraud

· Forgery

· Perjury

· Counterfeiting

· False reports

· Embezzlement

· Do not fit

· Violence

· Drugs

· Rape

· Gray Area

· Theft 

· Burglary 

US v. Brackeen

· Says that theft is not dishonesty

· Dishonesty as used in 609(a)(2) refers only to crimes of deceit or misrepresentation.

· This is the overwhelming view in the federal courts.

Luce v. US

· Deals with the situation where the prosecution intends to use an accused prior convictions to impeach him if he testifies.  And where the defense seeks by a motion in limine to preclude that use of the prior convictions.  And where the accused then decides not to take the stand but then wants to appeal on the grounds that the in limine ruling was prejudicial error.

· The Supreme Court says that this cannot be appealed.  Defendant may not challenge on appeal the in limine ruling that permits impeachment by prior convictions.  

· Rationale

· In limine rulings tend to be tentative

· Also the prosecution during trial might change its mind and decide not to impeach with the prior convictions

· Also to claim somehow that this threat of impeachment deprived the accused his opportunity to testify and present his case is very weak because he can decide not to testify for numerous reasons, not only impeachment

· BIGGEST REASON: If it did not hold the way it did it would be so easy for an accused who decided not to testify then to plant reversible error.

FRE 608(a) OPINION AND REPUTTION EVIDENCE

Yet another form of impeaching a witness by showing his character for untruthfulness and that he is acting in conformity with this character by lying on the stand

Subject to 2 limitations

· Must refer to a character for truthfulness or untruthfulness

· Evidence of a witnesses truthful character cannot be introduced unless that witnesses character for truthfulness has first been attacked. (rule against bolstering)

HYPO

· In federal court you want to impeach W#1 could you call W#2, W#1 next door neighbor, to impeach W#1 by asking W#2 whether W#1 is a violent type of person?

· No.  It has nothing to do with having a character for truthfulness or untruthfulness.

IMPEACHMENT BY EVIDENCE OF A WITNESSES SENSORY OR MENTAL DEFECT

Governed by general relevancy rules 401, 402, and 403

Evidence of a witnesses mental or sensory defect may be used to impeach him if it shows the witnesses impaired ability to have perceived the events when they occurred or if it shows the witnesses impaired ability to either recount or narrate about the events on the stand. 

So a witness may be impeached with evidence that at the time the event occurred he was drunk or high and that would be offered to impair his ability to perceive the events when they occurred, or evidence could be offered to show that as he is sitting on the stand he is drunk or high to show that he cannot properly remember the events he is being asked to testify about, or cannot clearly narrate about them.  

Can a witness be impeached by evidence that he is an alcoholic or a drug addict?

· No.  because it is thought that this type of evidence is harassing and likely to be misused by the jury.

HYPO

· Personal injury action.  W testifies for P that the car causing the crash was blue.  D who’s car is blue can impeach W by showing that she is color blind.  How would that impeach?

· It would cast doubt on her ability to see color regarding the events when they occurred. It is a sensory defect. 

· D is prosecuted for attempted murder, the victim W testifies that D ran at her with a kitchen knife.  D can impeach W with evidence that she is a paranoid schizophrenic.  This would go to her memory and perception of the events.  Why would this not be governed by 608(a)?

· 608(a) has to do with moral character for being truthful or not.  A mental defect like this has to do with ones mental capacity to be able to tell the events as they occurred or to give them a different version.  They may be as honest as possible, but are actually giving a distorted version of the events. 

There are no procedural limitations on this type of evidence, you can use intrinsic or extrinsic evidence

IMPEACHMENT BY USING A WITNESSES PRIOR INCONSISTANT STATEMENT

What is this?

· This is where you impeach a witness with her own out of court statement that contradicts her testimony.

· Example

· OJ Case – Officer said in court “I have no used racial slurs” then evidence was introduced inferring that he had used racial slurs.  So his out of court use of slurs contradicted his in court claim that he did not do this.

· How contradictory must it be?

· A direct contraction will obviously suffice.

· But it is not necessary, any material variance will do.

· So if the witness said out of court Joe did it, and is asked in court and states he does not remember this is an inconsistency.

· What about the contradiction gives it the impeaching effect?

· It implicated sincerity 

· Implicated the memory of the witness.

Governing Rules

· Main: FRE 613

· But to understand 613, you must understand what it was a reaction to.  It is a substantial repudiation of Queen Caroline’s case rule 

· Queen Caroline’s Case Rule:  That in order to impeach a witness with her prior inconsistent statements attacking counsel first had to on cross of the witness reveal the content of the statement to her, tell her where it was made, when it was made, and in who’s presence it was made, only after that could the attacking counsel say “did you say it”, if the witness admitted to saying it you achieved impeachment.  But if the attacked witness denies saying that, then and only then attacking counsel could introduce evidence of the prior inconsistent statement.  

· Rationale behind rule?

· Basically to protect the attacked witness, to avoid embarrassment and harassment.  

· Sparing the witness from surprise.  

· Thought it would save time by getting impeachment done on cross, rather then introducing extrinsic evidence of the statement.

· Drafters of FRE thought this was ridiculous….

· 613(a)

· Governs prior inconsistent statement along with all prior out of court statements by a witness.

· In examining a witness concerning a prior statement by that witness, the content of the statement need not be shown or disclosed to the witness at that time.  However, upon request the same shall be shown or disclosed to the opposing counsel. 

· 613(b)

· Governs a narrower subject; the admissibility of extrinsic evidence of a witness’s prior inconsistent statement.

· Says that extrinsic evidence of witness’s prior inconsistent statement is inadmissible unless you have one of three scenarios:

· (1) The witness is given an opportunity to explain or deny the statement and opposing counsel is given an opportunity to interrogate the witness thereon.

· (2) If it is in the interest of justice.

· (3) Or if the prior inconsistent statement is a party admission, or fits another hearsay exception of exclusion, other than 801(d)(1)(a).

Category (1)

· You want to introduce evidence of PIS (prior inconsistent statement), what does it mean to have a chance to explain or deny?  When does is happen?

· It can happen on cross of the attacked witness (the old fashioned way)

· Asking the question automatically gives the attacked witness the opportunity to explain of deny.

· You can do this without using cross examination…

· You call your own witness (extrinsic evidence) to testify that the attacked witness said out of court some PIS.  (Surprise and dramatic).

· When do you give the attacked witness chance to explain or deny?

· You can follow the scenario above, if attacking counsel makes sure that the attacked witness is available and subject to recall after the extrinsic evidence has been introduced. 

· If they are not available…

· At best a motion to strike the extrinsic evidence will be granted.

· At worst a motion for mistrial will be granted.

RELATIONSHIP GENERALLY BETWEEN HEARSAY & IMPEACHMENT

· If an out of court statement that makes an assertion that is offered only for impeachment purposes, will it always be non-hearsay?

· No

· Assume witness 1 is called by plaintiff, further assume that in this civil case under 608(a) defendant calls witness 2 and wants him to testify about witness 1’s reputation for having a character for untruthfulness, so defendant asks witness 2 the following question “what is witness 1’s reputation, what have you heard regarding her character for untruthfulness?”  Witness 2 wants to respond “everybody says that everyone says witness 1 is the biggest liar this side of the Mississippi.”  If this evidence is offered only to impeach does it present a hearsay problem simultaneously?

· There are out of court statements

· What they are saying is making an assertion

· Why is defendant offering this statement?  Does he need the truth of what is asserted?

· Yes.  He needs to show a character of untruthfulness to impeach.

· This falls under the exception 803(21) (for reputation for a person’s character)

· So you must ask yourself when confronted with an out of court statement offered for impeachment purposes, you must ask yourself does attacking counsel need the truth of the matter asserted in that statement to achieve impeachment?

· If yes you have a hearsay problem that needs to be solved to gain admissibility 

REHABILITATION EVIDENCE

Generally

· It allows counsel to try to repair a witnesses credibility after that credibility has first been attacked (impeached) 

· 2 commonly used techniques

· Introduction of the witnesses prior consistent statement

· To introduce evidence of the witnesses truthful character. 

· How do you know which technique to use?

· This is an exercise in logic.  You have to select the technique that is logically relevant to undo the damage of impeachment. 

HYPO

· W1 is impeached by showing through W2 that W1 has a reputation for a poor character regarding truthfulness.  Under 608(a) you could certainly rehabilitate W1 by calling W3 and having W3 testify that W1 has a good reputation for a character for truthfulness.  OR have W3 testify that in his opinion W1 has a good character for truthfulness.

· Either one is allowable under 608(a)

· Another thing that could be done is to rehabilitate W1, by cross examining W2 asking about specific instances that show W1 has a good character for truthfulness. These are allowable under 608(b).

· Would all this evidence for a character on truthfulness, would it be logically relevant in undoing the damage done by impeaching her on untruthfulness?

· ????

· Could W1 be rehabilitated by showing that she made an out of court statement that is consistent with her in court statement?

· No.  It shows that on one occasion she was consistent in her statement, but it is not relevant to show that she is generally truthful.

· When are a Witness’s prior consistent statements relevant to rehabilitate? 

· Where the impeachment gives rise to an express or implied charge against the declarant of recent fabrications or improper motive or influence. 

· Witness can be expressly charged in court with lying or fabricated but some sorts implicitly give rise to these kinds of charges against the witness…

· Impeachment by showing witness bias

· Impeachment by prior inconsistent statements

· Impeachment by specific contradiction 

· If a prior consistent statement of a witness is offered only for rehabilitation purposes, is there a hearsay problem?

· No.  Out of court, makes assertion, but offered only to rehabilitate the witness.  The prior consistent statement is offered only to show consistency between the out of court statement and the in court testimony, not the truth of the matter asserted.

· Often counsel offers a prior consistent statement for both rehabilitation purposes and substantive hearsay purposes.  

· It is really dumb not to let it in for substantive purpose because if it is consistent it is already in the record.  Therefore there is a special exception for this evidence under 810(d)(1)(b) (the rule that governs not only the admissibility for substantive hearsay purposes for a witnesses prior consistent statement, it also governs a witness’s prior consistent statements, offered for rehabilitation purposes.)  So even if the prior consistent statement was offered only to rehabilitate the governing rule is 801(d)(1)(b).

· 801(d)(1)(b) – it is not hearsay of the declarant testifies at the trial or hearing and is subject to cross concerning the statement and the statement is consistent with the declarant’s testimony and is offered to rebut and express or implied charge against the declarant of recent fabrication or improper motive or influence. 

· (Bittensky modification) A statement is not hearsay and can be used for rehabilitation purpose if….

Example of difference between implied charge and an express charge of improper influence or motive

· Express charge – to the W on the stand attacking counsel says you would lie for the defendant since he is your son wouldn’t you

· Implied charge – You are the defendant’s mother aren’t you

Under the common law the rule was that a witness’s prior consistent statement introduced to rehabilitate the witness by rebutting a charge or recent fabrication or improper motive or influence could come in for this purpose only if the statement were made before the witness had the motive to fabricate it.  This is called the PREMOTIVE REQUIREMENT.

HYPO

· Defendant D is charged with distribution of cocaine, W testifies for the prosecution that he saw D sell cocaine.  On cross W admits that he ha drug charges pending against him and hopes for leniency by cooperating in the prosecution of D.  W has made 4 statements saying that he saw D sell cocaine, (1) gossiping before he was arrested for drug crimes, (2) at the time that W was arrested for his own drug crimes, (3) At the grand jury hearing convened to consider indicting D, (4) when D was being tried.  The prosecutor wants to put in all 3 statements 1-3 to rehabilitate the witness on bias.  Are statements 1-3 admissible under the pre-motive requirement?

· 1 is pre-motive and allowed in

· 3 is definitely post-motive

· 2 is post-motive.  Right after he is arrested he begins to have a motive to shift blame and cooperate.

IMPEACHMENT BY SHOWING WITNESS BIAS

· No special FRE for this.

· This is acceptable for of impeachment under the FRE

· Governed by general relevancy rules 401, 402, 403

· What is Witness bias?

· Can refer to a variety of relationships that a W has either with a party or with the litigation that make the witness either sympathetic to, or hostile to a party.  

· Example.  A party and a witness are sisters.  You would should that to prove the W is biased in favor of the sister. 

· Example.  A party and a W are business partners.

· Example.  A party is a father and the W is his estranged son.  That would show W bias against the father. 

· Example.  A party is the accused, the W has been bribed to testify to an alibi, this shows bias favorable to the accused.

US v. Abel

· Abel was indicted for bank robbery

· On of the cohorts agreed to testify against Abel, implicating him in the crime.

· Mills was then being called by Abel to show that cohort was lying on the stand to get a better deal

· On cross they wanted to show that Mills was part of a gang that would lie for each other, this was done in hopes of showing that Mills was biased in favor of Abel.  

· It was not just shared membership in the group… It was the fact that part of this group was committing perjury for each other. 

· Was any evidence introduced to show that Mills believed the tenets of this gang?

· No

· SC ISSUE:  Whether Mills’ could be impeached by showing his bias toward Abel by introducing evidence that Mills and the accused were both members of an organization committed to its members committing perjury for each other, even if there was no evidence that the witness actually subscribed to this pro perjury commitment.  

· To what FRE did the SC look?

· 401, 402, 403

· How did they apply 401?

· What the evidence have any probative value to show that Mills was lying for Abel?

· Yeah it would make it more likely, even if there was no evidence that he subscribed to the tenets of the organization.  Membership was enough

· How did they apply 403 balancing test?

· What precautionary measures had the trial judge taken to avoid prejudice?

· Made sure that the name of the organization (Arian Brotherhood) was not used, and that the punishments that group members were subject to were not let in

· This therefore gets by the 403 balancing test.

· Notice that when Mills refused to acknowledge the existence of the gang on cross, that the prosecutor got it out of the other cohort

· Both intrinsic and extrinsic evidence is permitted under the FRE and there is no requirement that attacking counsel must try intrinsic evidence first, before using extrinsic evidence. 

· There are no methodological limitations on bias evidence.

· Can use reputation, etc

FRE 610 RELIGION AS IMPEACHMENT

· You cannot use the nature of witnesses religious beliefs to impeach him

· This does not preclude attacking counsel from showing witness bias by membership to an organization.  (i.e. that he belong to a church as proof of a relationship)


GOVERNING FEDERAL RULES OF EVIDENCE

· 501, Proposed (appendix C) 501, 502, 503, 504, 505, 506, 507, 508, 509, 510, 511, 512, 513
PRIVILEDGES


· We are not going to allow into evidence confidential communications made between certain kinds of people.  There is soley a public policy reason (not evidentiary) reason for this, it is to protect these particular relationships and maintaining confidential communications in these relationships, it is thought, will strengthen the relationships.

· Privileges are actually an obstacle to a litigation, because they can prevent very probative otherwise admissible evidence from coming in.  

· Governed by 501 which essentially tells you to look to the Federal Common Law.

· 501 also says that in a civil action, if state law provides the rule of decision as to an element of a claim or defense then privileges in that case will be decided by state law

· 13 discarded rules are in appendix C of the case book, they are looked to for guidance by the courts.

· Privileges vary widely from one jurisdiction to another, so we will discuss the common threads.

· A privilege must be invoked or weighed by its owner or by an appropriate person on the owners behalf and the jurisdiction you are in will tell you who the appropriate people are.

· The owner of the privilege has the burden of establishing the facts that give rise to the privilege

· How might an owner of a privilege waive it?

· To proclaim this in court

· To fail to assert the privilege when the matter allegedly privileged is inquired into.

· For the holder or owner to disclose the communication that is allegedly privileged

· What if during a trial the holder or attorney is not present and there are questions which someone in the court knows might be privileged?

· Who ever this person is can call the courts attention to the fact that this might be privileged information and the court should delay proceedings until the intention of the holder can be determined. 

· If a holder is going to claim a privilege, he has got to do it at all stages of the litigation where the matter is addressed, including discovery. 

· In general, the owner of a privilege is a lay person, not a witness.  And the person to whom the communication is made is a professional of some sort.

· What happens if the professional discloses the confidential communication?

· That does not destroy the privilege.  The owner can still successfully assert it.

ATTORNEY/CLIENT PRIVILEGES
· Rationale

· To encourage full disclosure by a client to his attorney, to facilitate the administration of justice.  

· The client is the holder and the attorney can always assert the privilege on the clients behalf. 

· The privilege attaches even to preliminary discussions even if the attorney in the end is not retained by the client. 

· To successfully claim the privilege he following elements must be established:

· (1) The client consulted a attorney or someone he reasonably believed to be an attorney in order to get legal advice or assistance.

· (2) The client must intend that the communication with the attorney be kept confidential

· (3) The communication between attorney and client must be kept confidential by the client

· (4) The communication between the attorney and the client must concern the subject matter or the client’s legal problems 

Woodruff

· Illustrates the notice function performed by an attorney of advising his client of the time and place of trial.  Is not the subject matter of the client’s legal problems and is therefore NOT privileged.

· The same is true of the identity of the attorney, the identity of the client, the client’s address and occupation, and the fact that consultations took place between attorney and client. 

· This case also tells us that where information is communicated by a third person to an attorney and the attorney then communicates that information to the client, the communication between attorney and client is not privileged.  (because it is not confidential, its source was a 3rd person)

· Does the client/attorney privilege continue after the client’s death?

· SC says yes

Attorney/Client privilege in the corporate context

· They can invokes the privileges

· There is a problem though

· When a corporate employee consults with corporate counsel, how do you know whether it is the corporation speaking through the employee or whether it is just the employee in his personal capacity communicating with the attorney.

· In the latter situation the corporation could not claim the privilege

· Before the Upjohn case the courts were VERY divided on this problem.

· SC still did not make this any easier

· No easy test

· Bittensky Probable Rule of Thumb:

· Source: How Federal courts have been dealing with this since Upjohn

· If a corporate employee makes a communication to an attorney 

· first at the direction of a corporate superior and

· second for purposes of obtaining legal advice or assistance for the corporation, and 

· third about a matter relevant to the scope of the employees corporate duties then the communication between the employee and the attorney is likely to be covered by the corporations attorney/client privilege.

Back to general attorney/Client privilege

· What happens if a 3rd person hears the communication where the client meant for the communication to be confidential?

· It depends…

· If the communication is overheard by an eavesdropper or it is otherwise intercepted the privilege will be lost unless the client took reasonable precautions to prevent such disclosure.

· What about when an intermediary is used to communicate with the attorney? (i.e. when a doctor is used to explain the physical implications of the accident), Does that destroy the privileged nature of the report?

· No it does not destroy the privilege if the intermediaries role is useful in enabling the attorney to render legal advice or assistance.

· Other examples of intermediaries:

· Family

· Accountant

· What if the attorney’s paralegal overhears a confidential communication between client and attorney?

· The privilege is not destroyed

· The people employed by the attorney to assist her in giving the client legal advice or assistance will not destroy the privilege by overhearing it or otherwise learning of it.

· Other people covered”

· Legal secretary

· Law clerk

· Investigators

· In the attorney/client privilege the client has the burden of proving that he is entitled to it. 

· Who decides whether the privilege should prevail?

· The judge under FRE 104(a)

· How is the decision made, if he does not know what the matter is for which the privilege is being claimed?

· So judges will usually ask to know the general nature of the communication and the general nature of the services being provided by the attorney to the client.

· Occasionally a federal judge will not be satisfied with this and will request a disclosure of the communication in order to determine if the privilege should prevail.

US v. Zolin

· Shows what a judge should do when one side claims the A/C privilege and the other side claims an exception

· The party opposing the privilege was claiming the crime/fraud exception 

· Crime/Fraud exception

· The privilege will not apply to communications between attorney and client where the client seeks the attorney’s advice to further a present or future crime or fraud.  

· What is key here is the client’s intent.  Does the client intend to use this to further a prior or future crime or fraud

· The attorney’s awareness or lack thereof of the intent is irrelevant to whether the exception applies 

· At issue were tape recordings between members of the church of scientology and the counsel.

· First Issue:  Whether in camera review of the allegedly privileged material is always appropriate when the other side claims the crime/fraud exception?

· NO.  This was rejected because of due process implications.  In camera review carries with it concerns about this violation and would burden trial judges. 

· Standard fashioned by the SC:


· The party asserting crime/fraud exception has to present evidence that would support a reasonable belief that in camera review of the allegedly privileged communication may yield evidence relevant to establishing that the crime/fraud exception exists. 

· If this showing is found doe sit become mandatory to do in camera review?

· NO.  Depends on the amount of material, other available evidence that may show the same thing, and the likelihood that the in camera review will show the crime/fraud exception applies. 

· What kind of evidence according to the SC may the district court consider in deciding if the in camera review is appropriate?

· Relevant to showing that the crime/fraud exception applies

· Must be legally obtained 

· Must not yet be adjudicated privileged

· This is thrown in because when looking back to 104(a) that they are bound by privileged materials and the judge cannot look at it. 

· What controversial item of evidence was offered in this case by IRS to show that in camera review was appropriate?

· Partial transcripts of the tape recordings.

· These were not adjudicated to be privileged

· The SC held that even though the transcripts were not independent of the tapes the transcripts could be used by the party asserting crime/fraud to make that threshold showing the in camera review of the tapes was appropriate to determine if the crime/fraud exception applied.

· In other jurisdictions there are other exceptions to the attorney/client privilege

· Where the client sues the attorney for malpractice or the case where the attorney sues the client to collect on the bill for fees due. 

· The privilege will not succeed where the attorney acts as an attesting witness to his clients will, the attorney will be allowed to testify regarding the validity or interpretation of the will.

DOCTOR/PATIENT PRIVILEGE
· This privilege is not recognized in the federal courts.

· This is because there is already a great reason to be honest with your doctor (to be healthy) regardless of if it will be divulged. 

· Policy reason for this

· The state courts think it is unseemly for judicial system to be delving into something so personal

· Also those courts want to encourage patients to be completely honest with doctors so they can get accurate and good treatment

· The trend in state courts is to recognize it, but even then it usually applies only in civil cases.

· Owner of the privilege is the patient.  He has the right to claim or waive the privilege, although if he is unable his personal representative or health care provider may claim it on his behalf.

· The primary prerequisite for this privilege to succeed is that the patient has to consult the doctor for medical diagnosis or treatment and in most jurisdictions the patients intent in this regard is controlling. 

· The presence of a third person who learns of the communication between the patient and the doctor will, generally speaking, destroy the privilege.

· But not so if that third person is needed for diagnosis or treatment.  (so this could encompass nurse, technician, family member)

· Some states limit this privilege to only confidential communications between patient and doctor.  Other states include those confidential communications but extend the privilege to information that the doctor may have discovered through doing tests or examinations of the patient. 

· The following things are not covered by the doctor/patient privilege:

· The fact that the patient consulted the doctor

· The fact that the doctor diagnosed or treated the patient

· The numbers and dates of visits by the patient to the doctor. 

· This privilege continues after the death of the patient.

· Exceptions to the privilege:

· Patient/litigant exception – This exception can be invoked in any proceeding where the patient makes his physical condition an element of a claim or defense.

· The idea is that the system does not want people litigating over physical situation without having to divulge information

· Example:  Personal injury action resulting from a car crash in which P broke his legs.  P comes within the patient/litigant exception regarding communications between doctor and patient about the diagnosis, treatment, and condition of P’s legs.  

Prink v. Rockefellar Center

· Wife, who is administering the estate, sues stating that the 36 floor fall was based on a defect in the window.  

· Defendant claims that it was a suicide. 

· Before his death Prink was under the care of a psychiatrist.

· After his death the doctor disclosed to a medical examiner and the wife that Prink had been very tense and depressed.  

· Did doctor’s divulging of this information destroy the privilege?

· No.  Doctor can divulge.

· Defense wanted the wife to testify to what doctor had told her about Prink’s condition before his death?

· Wife did not testify claiming that this fell under doctor/patient privilege

· Did the appeals court find that the privilege attached to Prink?

· Yes.

· Did Prink’s death destroy the privilege?

· No

· Meaning his representative could assert it after his death

· How did the appeals court hold about the privilege prevailing?

· They held that it was waived on another basis…

· D’s were effectively asserting the patient/litigant exception because wife was putting into issue his condition by bringing this suit

· Also, even though P’s theory is a negligence theory, wife alleged facts consistent with suicide, and since she alleged this she placed Prink’s mental stability into question. 

PSYCHOTHERAPIST/PATIENT PRIVILEGE
· This is recognized in the Federal Courts and all state courts

· What is it?

· It is a privilege for confidential communications between a licensed psychotherapist and her patient in the course of diagnosis or treatment

· It extends not only to licensed psychologists, psychiatrists, but also to licensed social workers when they provide psychotherapy

· It also covers persons assisting the psychotherapist if their presence is reasonably necessary to facilitate communication between therapist and patient. 

Jaffee v. Redmond

· Supreme Court felt that since all 50 states extend this privilege that it was about time it was recognized. 

· Rationale:  To foster the relationship and openness

· Not broken by 3rd person present to the communication, if that person is reasonably necessary to facilitating the confidential communications between patient and therapist

· Exceptions to privilege

· Patient/litigant

· Dangerous patient exception

· Menendez case

· Provides that if through confidential therapeutic communications with the patient, the therapist knows that the patient is going to be dangerous to other people then the privilege is lost

MARITAL PRIVILEGES

· 2 separate martial privileges

· Privilege against adverse spousal testimony

· Can only be invoked in criminal cases

· Purpose – to preserve the stability of a marriage at the time of the trial and also to prevent intrusion into marital privacy 

· Privilege for confidential communications between a husband and a wife

· It can be invoked in civil or criminal proceeding

· Purpose – to preserve the stability of the marriage at any time during the marriage and also to protect martial privacy

COMMUNICATIONS PRIVILIGE
· Holder

· Varies from jurisdiction to jurisdiction

· Most federal courts rule that it is both spouses, the speaking and the listening spouse

· How to assert

· It covers only those acts or words intended by one spouse as a communication to the other spouse

· The communication must have been made during a valid marriage

· The communication must have been made with the intent that it be confidential

· If elements one and two are established then the court will presume that element three exists

· What about the presence of 3rd persons

· If that person is a child in the family that is too young to understand the communication the presence will not destroy the privilege

· If a person is present who is reasonably necessary to facilitate the communication her presence will not destroy the privilege

· If the communication has been overheard by an eaves dropper or otherwise intercepted the privilege will be lost unless the communicating spouse took reasonable precautions to prevent the disclosure

Trammel v. US

· Motion to sever from the other defendants was denied and that his wife could testify to any non-communicative acts by her husband that she had seen and to any communications that he had made to her in the presence of third persons.

· But she could not testify to confidential communications made by Otis to her during their marriage.

· The privilege for confidential communications between husband and wife

· This is why she could not testify to communications made during the marriage.

· If the trial court had also upheld Otis’s assertion against adverse spousal testimony could she have testified at all?

· NO

· So the privilege against adverse spousal testimony is successful, precludes the witness spouse from giving any testimony at all against the accused spouse.

· Hawkins rule was that privilege against adverse spousal testimony was held by both the witness spouse and the accused spouse, so the consent of both was required in order for the witness spouse the testify against the accused spouse

· This was modified by this court to be that there is only one holder of the privilege of adverse spousal testimony and that holder is the witness spouse.  If the witness spouse wants to testify s/he can.

· SO the only holder is the witness spouse

· Application of the new rule

· Otis’s wife could testify if she wanted to

· If they had not been married by the time of trial could she have asserted the privilege to adverse spousal testimony?

· NO.  In order for this privilege to succeed they must be married at time of trial.

· BUT for the privilege against disclosure of confidential communications between husband and wife they do not need to married at the time of trial, but they must have been married for this privilege to operate at the time of the communication.

COMPARE AND CONTRAST

Marital Confidences Privilege

· Applies in both civil and criminal cases

· Applies to confidential communications between husband and wife during a legal marriage

· With respect to the marital confidences privilege husband and wife need not be married at the time of trial for the privilege to succeed

· Survives termination of the marriage (things during the marriage remain protected after divorce)

Privilege Against Adverse Spousal Testimony

· Only in criminal

· Applies to ALL testimony by a witnessed spouse against an accused spouse

· It will only succeed if the couple is married at the time of trial

· Terminated by termination of the marriage

Exceptions

· Neither privilege applies in civil litigation between the spouses

· Neither privilege applies in a criminal case where the accused spouse is alleged to have engaged in criminal conduct vis a vi his spouse

OTHER PRIVILIGES

· Clergyman /penitent

· Held by lay person

· Accountant/client 

· Held by accountant

· Journalist privilege to refuse to disclose sources

· Held by journalist


GOVERNING FEDERAL RULES OF EVIDENCE

· 104(b), 901, 902, 903

GOVERNMENT PRIVILEGE AGAINST DIVULGING MILITARY SECRETS

US v. Reynolds

· B-29 airplane crash and spouse is suing on tort claim

· The judge advocate general submitted a formal request for the governmental privilege and added a affidavit proclaiming that military secrets were involved

· District Court judge says the air force had to give the documents for in camera review so the judge could determine if the privilege should be upheld.  When the gov. refused to comply the judge entered an order for plaintiff’s

· SC

· Holding:  It was privileged information.  

· They explained that in the future a trial judge should, in order to determine if the privilege is appropriate, follow a standard in lieu of in camera review

· Standard:  The gov. will succeed on the claim of the privilege if it can satisfy the court from all of the circumstances of the case that revelation of the claimed privileged materials will divulge military or diplomatic secrets.  It cannot be overcome by counter-veiling considerations.  Once it has been determined to exist it is absolute. 

· What if the circumstances of a case as presented to the judge in open court do not satisfy her that there is a reasonable danger that revelation of the evidence will divulge military or diplomatic secrets?

· Can the trial court conduct in camera review?

· Recent cases say that the trial court can, under this situation, conduct in camera review of the privileged materials, provided 2 things…

· (1) The head of the gov. agency asserting the privilege must personally decide to claim it.

· (2) The agency head must submit the formal claim of privilege to the court. 

OTHER GOVERNMENTAL PRIVILIGES 

· The president of the US has constitutionally based, presumptive, qualified, privilege with respect to communications not involving military or diplomatic secrets.  Which communications are between the president and his advisors. 

· President if the holder

· Presumptive in the fact that it is assumed that such communications are privileged

· The burden is on the party opposing the privilege to show that it does not apply

· It is qualified because it can be overcome by a prosecutor showing a pending criminal case that she needs the evidence of the communication o make the prosecution’s case

· Government’s privilege to protect the identity of informants,

· Gov. is the holder of the privilege

· This is a qualified privilege, it can be overcome by an accused showing that the information is critical to making his defense.

· Special issue that has arisen:

· At a hearing for a motion to suppress, must the gov. disclose the identity of an informant when information from the informer was relied upon by officers to establish probable cause for an arrest or search?

· SC has held that the privilege will be upheld if

· (1) the informant’s communication to the arresting authorities bears on the existence of probable cause AND

· (2) the officers preliminary hearing testimony convinces the judge that the officers relied in good faith on credible information from a reliable informant.


GOVERNING FEDERAL RULES OF EVIDENCE

· 1001, 1002, 1003, 1004, 1005, 1006, 1007, 1008

BEST EVIDENCE RULE

· Only applies when a party is trying to prove the contents of a writing, recording or photograph

· FRE 1001 describes what a writing, recording or photograph is

· Generally speaking, if the best evidence rule is triggered, the proponent of the evidence can satisfy the rule (i.e. get out from under the objection) in any one of four ways

· (1) FRE 1002 says that the original writing, recording or photograph is required to prove the contents writing, recording or photograph

· so you can use the original

· (2) Duplicate is defined under FRE 1001, FRE 1003 tells you when you can use this and satisfy the rule.  It can be used to the same extent as the original provided that no genuine question is raised as to the authenticity of the original, or provided that it would not be unfair under the circumstances to allow use of the duplicate instead of the original

· (3) You can also use other evidence (not original or duplicate) to prove the contents of a writing, recording or photograph provided one of the following 4 situations exists

· (1) the original has been lost or destroyed through no fault of the proponent

· (2) the original cannot be obtained by any available judicial process or procedure

· (3) the original is in the custody of the opposing party and after giving him notice in accordance with FRE 1004, that it is needed for trial, the opposing party does not produce it at trial.

· (4) the writing, recording or photograph is not closely related to a controlling issue in the case.

· The foundational requirements for using any of these is more difficult that using the original or a duplicate

· By the testimony of deposition of the party against whom the contents are offered or by his written admission to the contents FRE 1007

· Amongst these ways of satisfying the rule, there is no preference for any type of evidence but the more attenuated the evidence gets from the original, the higher the burden of satisfying the rule.

· Rules to go over

· FRE 1005 – public records

· FRE 1006 – tells when you can use summaries to prove the contents of voluminous writing, recording or photograph.

HYPOS

· Plaintiff needs to prove that X loves Z.  If plaintiff offers the original love letter from X to Z in which he wrote “I love you Z” is the best evidence rule true?

· Is plaintiff trying to prove the contents of the writing?

· Yes.  In order to prove that X loves Z.

· What if Plaintiff offers instead W’s testimony that the forgoing letter says “I X love Z”?

· Is the Best evidence rule triggered?

· Yes because the witness is testifying as to the contents of a letter

· What if plaintiff offers W’s testimony that X loves Z, because W saw them together, having a zodak moment on many occasions?

· Is the best evidence rule triggered?


· It is not triggered because plaintiff is not trying to prove the love relationship by proving the contents of the writing, photograph etc.

· What if plaintiff offers W’s testimony that X loves Z, and W’s only source of information is the love letter from X to Z?

· Is the best evidence rule triggered?

· Yes.  Under the rule just given, where testimony is offered about a matter latter reduced to writing. The witnesses only source of knowledge is the letter, and therefore they are trying to prove the contents of the letter

· What if plaintiff offers 365 letters exchanged in a one year period between X and Z which contain no words of affection?

· No it is not triggered, the letters shows the love by showing this constant contact, not by proving the content of any of the letters

Exception to Rule:  
Illustrated in Herzig Case.  In this case they said that the BER was not triggered by P offering testimony to prove the earnings.  But the court sad it is a closer question of the deceased partner’s share, what really needs to be produced is the partnership agreement.  The court said this because if testimony is offered to prove a matter, later reduced to writing, and the witness who got his knowledge of the matter independently of the writing, the BER still may be triggered if the law gives a special significance to the writing.

· Special significance – the legal efficacy of a transaction is affected by its being in writing. 

· I.e. Will, deed, or a contract

· Example:  A orally agrees to buy B’s widgets, the contract is provable through A or B’s testimony provided they have knowledge of the oral entering into of that contract.  But what if A agrees in writing to buy B’s widgets and what if this time A’s testimony is offered to prove the contract and A has knowledge of that contract independent of the writing?

· Would the BER be triggered?

· Yes.  Under the SOF the contract can only be proven by a writing

AUTHENTICATION

Governed by FRE 104(b) and article 9

Authenticating means that you want to establish either the identity of a thing or the author or source of a writing, if identity, authorship, or source are contested.  So you are really trying to show that the thing offered is what the proponent says it is.

· Ex. that the computer offered into evidence is the very computer that was stolen from the victim.  Or to show that the letter threatening to steal the computer is the actual letter defendant wrote and sent to the victim.

Focusing on Authentication of writings

· Idea here is that the proponent will be required to authentic authorship or source of the writing where the writing won’t be relevant unless such authorship or source is shown.  

· Ex.   Kitty Kelly recently wrote a book about the Bush Family.  Let’s say that Jeb wants to sue Kitty for liable.  If Jeb offers into evidence a book that is not authored by Kitty to show the liable can the book be relevant?


· No.

· Whether a document is authenticated is treated as question of conditional relevancy under FRE 104(b), meaning that whether authentication has been achieved may well end up being for the jury to decide rather than the judge. 

· Extrinsic evidence – Evidence beyond the 4 corners of the document.  

· Under FRE 901(b)(4) it is still the case, as it was at common law, that you cannot authenticate a writing by the mere appearance within the four corners of the document of a name or signature. But it is also true, under 901(b)(4) that you can authenticate the document by the name or signature that is on the document if there are additional characteristic of the document to show authorship that can be taken in conjunction with the name or signature to show authorship. 

· FRE 902 provides that certain listed documents are self authenticating, meaning to establish authorship the proponent is relieved the burden of introducing extrinsic evidence in relation to those documents.

· With respect to these documents this does not mean that authenticity cannot be challenged and can introduce evidence to challenge the authenticity. 

US v. Dockins

· Disputed issue at trial is if Dockins is a convicted felon.

· The government entered without objection the conviction of Carl Smith in Colorado for robbery

· The problem for the prosecutor was linking Dockins to Smith

· Ms. Davis testified that the signature of Smith was made by Dockins

· The fingerprint expert also showed that the prints belonged to Dockins

· Agent Medley testified that the exhibit included the finger print card form the Denver police department and that he sent to crime lab.

· The basis of his testimony was that he read the card and it said DPD.

· Defense counsel objected that this exhibit was not actually authenticated. 

· The judge then called a voir dire hearing

· At this hearing Denver Officer testified for the government that exhibit 5a was an exact copy of the records in the DPD.  He did not testify at the trial.

· How did the judge rule?

· The question the judge is asking himself is whether the jury could find that this exhibit is from the DPD.  Since the officer never testified at trial the judge cannot consider this when deciding. 

· Issue for appellate court?

· Was the exhibit 5a properly allowed in by the trial judge for determination by the jury as to whether it was authenticated as coming from the DPD?

· Holding:  should not have come in.  The judge should have concluded that the jury could not find by a preponderance that the finger print card came from the DPD. 

· Rationale: The appellate court thought the trial judge erred because there was no extrinsic evidence offered by the prosecution to show authentication. 

· This decision is really extreme and probably wrong since it continues the common law approach when 901(b)(4) signifies that the approach has been liberalized 

· Other provisions that could have been used to bring this in

· 901(b)(7)

· 902(7)

Focusing on authenticating a telephone conversation

First State Bank v. Maryland

· Fire Insurance policy case.

· Appeal

· Plaintiff’s contended that the trial court erred in allowing the phone conversation between the police dispatcher (testifying witness) and an unknown person at the Mill’s house to be entered.

· How is this evidence relevant?

· Trying to show that Mills was at his first home to set the fire, they are trying to show that he was not at the second home at the time of the fire. 

· According to Plaintiff did the testimony of the dispatcher fit 901(b)(6) (To authenticate a phone conversation it has to be showed that the number dialed was assigned to the party in question and that in the circumstances that the person called was the person that answered)?

· They were saying that since it was an unknown person answering that it is not authenticated.

· What needs to be authenticated here?  That JT Mills answered, or that the place reached was the Mills residence?

· All that needed to be authenticated was to show that the call went through to the Mills residence.

· Did the appellate court regard the evidence offered that was offered to show authentication of the call as having reached the Mills residence sufficient? 

· Yes.  They found that there was little doubt that he dialed correctly, and the person that did answer confirmed the residence and confirmed that JT was not at home. 

· This case shows that the examples in the rules do not have to be followed exactly if authentication can be shown reasonably, the list under 901(b) is not exhaustive.


GOVERNING FEDERAL RULES OF EVIDENCE

· 401, 402, 403, 601, 602, 603, 604, 605, 606, 611(a)

COMPETENCY OF WITNESSES

At common law it used to be that whole categories of people were not allowed to take the stand because they were considered to be incompetent to be a witness.

· Ex.  Children, felons, atheists, mental retarded.

We have come to realize that this is cutting out much information that could be useful at trial, therefore this notion has been considerably changed

Governed by Article 6

· FRE 601 says that any person is competent to be a witness, except as otherwise provided in the FRE.

· FRE 601 also adds the caveat that in a federal civil action, where state law governs a claim or defense competency of the witness will be decided by the state law.

· Requirements to be competent in Federal court as a witness

· FRE 602 says that the person must have personal knowledge of the matter about which he is asked to testify.

· FRE 603 says that the person must take an oath or affirm that he will testify truthfully.

· The FRE’s are to be construed liberally in favor of finding competency.

· FRE 604 deals with translators.  To be competent as a witness as a translator, they must be qualified as an expert witness under FRE article 7 and must take an oath or affirm that s/he will translate accurately.

· FRE 605 deals with judges as witnesses and says that a judge is NOT competent to be a witness in the trial which s/he is presiding

· FRE 606 deals with jurors competency as witnesses.

The distinction between admissibility of evidence and competency to be a witness.

· In admissibility determination a court is focusing on whether there is some problem with the evidence.

· Ex. the testimony that is offered

· In a competency determination the court is focused on whether there is some problem or defect with the person that is called as a witness.

· Ex. a person might have admissible testimony, but he may never give that evidence if he is declared incompetent

· Ex.  On the other hand someone that is competent might not be able to give testimony because it violates the FRE

HYPNOSIS 

· Competency of a person to be a witness if that person has been previously subjected to hypnosis for purposes of recollecting facts in connection with a case

· 2 categories

· Hypnotically induced recall testimony

· Testimony about facts recalled after the hypnosis

· Pre-Hypnotic recall testimony

· Refers to facts recalled and related by the person before hypnosis 

· Giving testimony if you have been testified poses problems if you have been hypnotized, especially with hypnotically induced recall testimony

· 3 problems

· Confabulation – the witness confuses real facts, remembered as a result of hypnosis, with fantasized facts that also result from hypnosis. 

· No one including experts can tell the difference between confabulated and non-confabulated  hypnotically induced recall testimony, even the person that has been hypnotized has no idea which facts are what. 

· Memory hardening – A witness that has been previously hypnotized becomes much more assured of the truth of everything he testifies to.  So it becomes much more difficult to impeach him.

· Pre-hypnotic recall testimony 

· Suffers the problem of memory hardening.

· Do these problems bear on competency to be a witness or the admissibility of the evidence?

· Rock and Collins conflate these terms

· The problem is actually with the competency of the witness

· Focusing on there competency of persons who have previously been hypnotized to give hypnotically induced recall testimony

· The court have taken 4 approaches

· (1) A person is per se incompetent to be a witness giving hypnotically induced recall testimony

· (2) Some courts say the person is per se competent to be a witness giving hypnotically induced recall testimony

· (3) A person is competent to be a witness, giving hypnotically induced recall testimony, if certain procedural safeguards are observed.

· Such as:  (1) The hypnosis must be conducted by a licensed therapist trained in hypnosis and who is independent of the case (2) The hypnosis must be done in a neutral setting with only the hypnotist and the person being hypnotized present, (3) the sessions of hypnosis should be video taped

· (4) Some courts balance the probative value of the witnesses hypnotically induced recall testimony with its prejudicial effect under 403 on a case by case basis.

· Why would any courts take approach #1, is this consistent with FRE that takes liberal approach to competency and has discarded rules that exclude groups of people?

· The reason is that the method used to get them to recall is a scientific device that is geared specifically towards getting people to remember the truth, and therefore there is a fear that juries will mis-use the information

· But the SC rejected Arkansas’ rule of per se incompetence of a person to give hypnotically induced recall testimony if that person is the accused. 

· Why did the SC decide that her testimony could be given?

· Because certain safeguards could prevail that would make this evidence more reliable, such as:

· Safeguards in administration

· Hypnosis done by licensed psychiatrist or psychologist with special training and is independent of the case

· Hypnosis must be done in a neutral setting

· Tape or video recording of the hypnosis session

· Evidentiary safe guards

· You can cross examine the witness

· The jury is aware that the evidence presented is a result of hypnosis and what the dangers of this are

· Corroborating evidence 

· Everyone has this constitutional right but that the courts will decide on a case by case basis whether the constitutional right is outweighed by other consideration.  

· In doing this weighing the SC said that the following factors should be looked to:

· The reliability of the accused hypnotically induced recall testimony and the court will do this by checking to see what kind of procedural and evidentiary safeguards are available in the case

· Will take into account the constitutional right to testify

· Will take into account the relevancy of the accused testimony

COMPETENCY OF A JUROR TO BE A WITNESS FRE 606

· 606(a) deals with the competency of a juror to be a witness at a trials

· A member of a jury cannot be a witness in front of that jury, in the trial of the case in which the juror is sitting.

· If a juror is called so to testify the opposing party shall be afforded an opportunity to object outside the presence of the jury.  

· 606(b) deals with the competency of a juror to be a witness during an inquiry into the validity of a verdict or indictment

· Upon an inquiry into the validity of a verdict or indictment a juror may not testify as to any matter or statement occurring during jury deliberations or to the effect of any thing on the mind or emotions of a juror so as to influence the juror to assent to or assent from the verdict or indictment or concerning the jurors mental processes in connection therewith.

· Except… the juror may testify on the question of whether extraneous prejudicial information was improperly brought to a jurors attention, or on whether outside influences were improperly brought to bear on the jury.   Further the court will not receive an affidavit or memo from the juror on testimony that is prohibited under 606(b)

· What is extraneous prejudicial information?

· It is extra record sources that are not commonly known

· Example:  Newspaper article, a jurors personal knowledge regarding the content

· What are outside influences?

· Do not refer to geographic location outside of the jury room!  

· Refers to efforts by outsiders to interfere with jury deliberations 

· For example by bribing a witness or threatening a witness.

· Can also refer to improper contacts between a juror and other people

· For example:  If a juror has contact with the judge out of court, or with a party to the case, or with someone closely aligned with the party

Tanner v. US

· Juror misconduct claim based on defendant’s attorney’s affidavit stating that some jurors were consuming alcohol at breaks and falling asleep during the trial.

· The jurors were not allowed to testify at the evidentiary hearing, only the attorney was allowed to testify (he came up with seeing some giggling during trial)

· ISSUE:  Should jurors be competent to testify as witnesses during an inquiry on the validity of a verdict concerning juror drug and alcohol use during the trial?

· SC HOLDING:  Jurors are incompetent to be witnesses at such an inquiry to testify to juror drug or alcohol use during trial

· This was after defense counsel had filed a second affidavit claiming that a juror told him that specifically jurors were using alcohol, marijuana and cocaine.

· Reasons why the SC held this way…

· If these jurors were really high as kites counsel, the bailiff, or someone would have observed this. 

· The felt that if it held otherwise it would be too much of a interference on deliberations.

· To hold otherwise would go towards undermining the stability of verdicts

· Most persuasive reason:  Alcohol and drug use by a juror does not fit the definition of outside influence (even if procurrred outside of the court room) because if they were to rule that this usage was an outside influence then we would also have to rule that insomnia the night before, that head colds etc were all outside influences.  (Slippery Slope)

GOVERNING FEDERAL RULES OF EVIDENCE
· 201, 301, 302
JUDICIAL NOTICE
What is it?

· A means of establishing facts in the record without making an offer of evidence.  

· There are 2 types of judicial notice:

· Notice of adjudicated facts governed by FRE 201

· An adjudicated fact are the who, what, when, where of the case.

· Notice of legislative facts which is not governed by FRE but is nevertheless admitted.

· A legislative fact is a conclusion about general conditions usually made by experts.  These conclusions to effect judges policy making conclusions.  (for example, social, economic, psychological, or political facts)

· Legislative facts to be judicially noticed do not have to be not subject to reasonable dispute

· They must be more likely than not true to be judicially noticed.

· Example of SC:

· In Brown v. Board of Education the key of the analysis was judicial notice of the legislative fact from sociological and psychological experts that segregated schooling caused black children to feel inferior.  The whole case rests on that fact which was legislatively noticed by the supreme court.

· How is this achieved procedurally?

· Very informally and even maybe invisibly 

· It can be done by counsel telling the judge something during oral argument, or in a brief.

· Brandies briefs – contain general conclusions from experts. 

· Can there ever be jury notice of facts?

· There is a way in which juries do take judicial notice of what are called basic facts.  These are facts that everyone knows (car has wheels)

· But there is a problem that arises when exhibits are allowed to accompany the jurors into the jury room.  The judge has the discretion to allow these to go in or not to

· What if the jury starts playing around with it and finds new evidence?

· The rules on this is that the jury can give the exhibit closer scrutiny then it had in the court room and the jury can re-run experiments with the exhibit that were done in open court, but the jury can do nothing more with the exhibit.  

· 4 questions to ask

· (1) who takes judicial notice?

· Judges take judicial notice of both adjudicated and legislative facts

· In civil cases judges can do this at any stage of the litigation including on appeal, including before the US Supreme Court.

· In criminal cases this is also true except, post-trial judicial notice against a accused is prohibited

· (2) what circumstances make judicial notice appropriate?

· With respect to judicial notice of adjudicated facts only FRE 201(b) says that the fact that is going to be noticed must not be subject to reasonable dispute.  And under 201(b) there are only 2 ways when a fact can not be subject to reasonable dispute: 

· (1) the fact is generally known within the territorial jurisdiction of the court 

OR

· (2) the fact is capable of accurate and ready determination by resort to a source who’s accuracy cannot be reasonably questioned.

· HYPO’s:  Could a Federal Court in Arkansas take judicial notice under 201 that Detroit is north of Windsor?

· Yes.  Because it is readily available knowledge if you consult a map (not subject to reasonable dispute because it can be found by consulting a accurate and readily available map)

· HYPO’s:  a movie star is being sued by his ex-girlfriend for an increase in financial support for there child.  No evidence is offered concerning the movie star’s finances, which must be considered in determining the actor’s ability to pay.  At trial can the judge take judicial notice under 201 that this movie star is the wealthiest man in Hollywood based on articles in the National Inquirer, Time, and Elle?

· No.  Because news paper and magazine articles reporting gossip is not a reliable source.

· What would be needed here is expert testimony or testimony from the star himself

· HYPO’s:  Can a judge in federal court based on his own personal experience take judicial notice under 201 that after surgery the effects of a general anesthetic can make the patient unable to give a voluntary confession?

· No.  Judicial notice under 201(b) this is subject to reasonable dispute under the 2 criteria.  This is based on the judges personal experience with anesthesia, it is not part of the territorial knowledge of the court and his own personal experience is not a source that cannot be reasonably questioned as applied to everybody

· HYPO’s:  Could a judge in federal court in Michigan take judicial notice under 201 that Vernor’s is a ginger drink with carbonation.

· Yes.  It is know in the territorial jurisdiction what Vernor’s is.

· (3) how is judicial notice achieved procedurally ?

· The judge has discretion to take judicial notice of an adjudicated fact on his own whim, whether requested to do so or not.  

· A judge must take judicial notice of an adjudicated fact under 201 if requested to do so by a party and if that party supplies the necessary information to show that the fact is not subject to reasonable dispute.

· Does the opposing party who the notice hurts have rights?

· Yes.  Under 201, upon timely request the opposing party should be afforded the opportunity to be heard on the propriety of taking judicial notice. 

· Since the judge can do this on his own a timely request for a hearing on the propriety of the notice can be made after the judge takes judicial notice. 

· (4) what is the jury’s role once a fact has been judicially noticed?

· In a civil case, under 201, the jury should be instructed that is must accept the judicially noticed fact as conclusive.

· That means that once an adjudicated fact in a civil case has been judicially noticed the opposing party cannot introduce rebutting evidence.

· In a criminal case the judge should instruct the jury that the adjudicated fact judicially noticed under 201, may, but need not, be accepted as conclusive by the jury.

· That means that the opposing party can introduce rebutting evidence.


GOVERNING FEDERAL RULES OF EVIDENCE

· 401, 402, 403
BURDEN OF PROOF 

2 types of Burden of Proof 

· Burden of Persuasion

· Civil- To introduce enough evidence to prove a necessary fact (one that effects the outcome of the case) by a preponderance

· Criminal – The burden on the prosecutor to introduce enough evidence to prove each necessary fact (element of a crime charged) by beyond a reasonable doubt

· What happens if the burden is not met?

· Civil – He losses his case on the merits once it has been heard by the trier of fact.

· Criminal – After the trial the accused will be acquitted. 

· What happens if the accused asserts an affirmative defense and does not meet the burden of persuasion?

· He losses

· Burden of Production

· Civil – Must introduce enough evidence from which a judge could conclude that a jury could find a necessary fact by a preponderance. 

· Criminal – The burden on the prosecutor to introduce enough evidence so that the judge can conclude that the jury could find a necessary fact by beyond a reasonable doubt

· What happens if the burden is not met?

· Civil – A motion for a directed verdict or for summary judgment will be granted.  And the case will never get to the jury. 

· Criminal – If the prosecutor does not meet the burden of production then the judge will direct a verdict of acquittal.  The case will never get before the jury. 

· What happens if the accused asserts an affirmative defense and does not meet the burden of production?

· The jury will never even know of it. 

· How do we know who has the burden?

· Civil – usually both burdens are on the same party and that party is usually also the burden of pleading

· Criminal – In criminal case the prosecution has both burdens.  

· With respect to an affirmative defense the accused usually has the burden of production, and may or may not have the burden of persuasion on an affirmative defense.

PRESUMPTIONS

In civil cases

· A presumption is another short cut to making proof.

· Definition – A presumption is a standardized practice under which certain facts are held to call for uniform treatment regarding their effect as proof of another fact. (McCormick)

· A presumption, in a civil case, says if you prove fact A (called the basic fact), then it will be presumed that fact B exists (called the presumed fact)

· Presumptions are created by the law due to one or more of the following considerations:

· (1) Fairness

· Example – to correct for one parties superior access to proof

· (2) To carry out social or economic policy

· Example – presumption that if you prove that if Sam occupies a tract of land (fact A) then it will be presumed Sam owns the tract of land.  May jurisdictions have this presumption to preserve status of land

· (3) To avoid an impass, so some result can be reached even if arbitrary one

· Example – law about who died first or second in situations in which you really cannot tell

· (4) (most common reason) Probability.  Over time, judges found that if a party proves fact A invariably fact B is true too.  Due to this experience many presumptions are created.

· There are hundreds of recognized presumptions that vary from jurisdiction 

· (1) If you prove the basic fact that a letter was properly addressed, had sufficient postage, and was mailed, then it gives rise to the presumed fact that the letter was received by the addressee 

· (2) If you prove the basic fact that a vehicle that is lawfully stopped is rear-ended by a second vehicle, then the presumed fact arises that the second vehicle was negligent.

· (3) If you prove that Sam was absent for 7 years, with no contact with family or friends, then that leads to the presumed fact that Sam is dead.

· (4) If you prove the basic fact that a will cannot be found, that leads to the presumed fact that testator revoked his will.

· All real presumptions have the effect of shifting, in civil cases, one or more of the burdens of proof.  However, there is an ongoing dispute about evidence experts and courts as to whether a presumption shifts to the other party, only the burden of production or both the burden of production and the burden of persuasion. 

· The federal courts are governed by FRE 301

· 301 says in the federal courts in a civil case the presumption shifts to the other party only the burden of production.  The burden of persuasion remains with the party that originally had it. 

· HYPO

· Assume P needs to prove that a letter was received by Sam and that the law of this jurisdiction places both burdens of proof on this issue on the plaintiff.  Assume further that in this jurisdiction there is a presumption to the effect that if it is proven, that a letter was properly addressed, has sufficient postage, and was mailed, then it will be presumed the letter was received by the addressee.  If this were a 301 jurisdiction the presumption would shift from the P only the burden of producing evidence to the D.  That means that D would have to produce enough evidence to meet the shifted burden, enough evidence that the judge could conclude that a jury could find by a preponderance, that the letter was not received by Sam.  However this being a 302 jurisdiction the P would retain the burden of persuasion on this issue, that is P would still have to convince the trier of fact  by a preponderance that the letter was received by Sam.

· FRE 302 – the effect of a presumption respecting a fact which is an element of a claim or defense in a civil suit, as to which state law provides the rule of decision, that presumption will be determined in accordance with state law. 

· In a civil case all real presumptions are rebutable.

· There are 2 ways to rebut a presumption

· The opposing party can introduce evidence that contradicts the basic fact.  If the opposing party is able to do this, this means that the presumption never arises.

· Ex.  If the basic fact is proven by P that the letter was properly addressed, had sufficient postage, and was mailed, D can prevent the presumed fact from following by introducing evidence that the letter was not properly addressed to Sam or had insufficient postage, or that it was never mailed. 

· By introducing evidence that contradicts the presumed fact

· Ex.  evidence showing that he did not receive the letter

· In a bursting bubble jurisdiction what happens is that if defendant rebuts the presumed fact the presumption pops like a bubble and goes away.

· Most jurisdictions are bursting bubble jurisdictions

· How much evidence is needed to rebut the presumption?

· In a bursting bubble jurisdiction- Evidence that is sufficiently probative to find the non-existence of the presumed fact.

Civil cases Terminology 

· Inference – is very different that a presumption in a civil case.  The jury is told that if they find the basic facts, then it may, but it need not, find the inferred fact. Inferences do not shift any burdens of proof.  

· Presumed fact - However, a presumption in a civil case will result in the judge instructing the jury, that if it finds the basic facts it must find, the presumed fact, unless the opposing party is able to rebut the presumed fact.  Presumptions in civil cases always have the effect of shifting the burden of production only to the other party.  In some state courts the presumptions might also shift the burden of persuasion as well.

· Conclusive presumptions – Are not real presumptions, they are not rebutable, actually what they are is simply a statement of law. 

· Example – Many jurisdictions have the law that children under 7 cannot be guilty of a felony.  This is not a real presumption, it is a statement of law. 

Presumptions in Criminal Cases

· The big issue is whether there can be a presumption that works against the accused without violating the accuseds due process rights.  This is an issue because a SC case says that under the due process clause the prosecution must prove each element beyond a reasonable doubt.  So if a presumption would relieve the prosecutor of that duty it would be a constitutional violational

Terminology

· Permissive Presumptions – If the basic facts are proven, then the jury may, but need not, infer the presumed fact.  Permissive presumptions do not shift any burdens of proof.  

· Mandatory Presumptions – Require that if the jury finds the basic facts, then the jury must find the presumed fact, and mandatory presumptions do shift one or more of the burdens of proof.  

· So are these two different types of presumptions constitutional under the Due Process clause if invoked by the prosecutor against the accused?

· Permissive presumptions invoked against the accused are constitutional if they fulfill the rational connection test. 

· Rational connection test – The test is fulfilled if there is any rational way, considering all of the facts of a case, that the jury can infer, the presumed fact from the presumed fact from the proven basic facts. 

· Mandatory presumptions invoked against the accused have not been weighed by the SC, but from dicta and from lower court holdings it seems that the rule in general is that mandatory presumptions that shift both burdens of proof to the accused, are just flat out unconstitutional.  But mandatory presumptions invoked against the accused that shift only the burden of producing evidence to the accused may be constitutional if the presumptions fulfills the rational connection test (see above).  


GOVERNING RULES OF FEDERAL PROCEDURE

· 401, 402, 403, 701, 702, 703, 704, 705, 706, 803(18)
OPINION TESTIMONY BY LAY WITNESSES
Common Law

· Witnesses used to be unable to give opinions

· Rationale – It was thought that witnesses opinions invaded the province of the jury.  Opinion evidence and a recitation of facts were thought to be distinct.  

· However, over time it was realized that lots of important evidence was being lost, and sometimes juries could benefit from hearing the witness opinion.  Also statements of opinion and statements of fact are not different they are just on different ends of a continuum.

· Therefore the old opinion rule has been abolished

FRE 701.  
· If a witness is not testifying as an expert, then the witness may testify to his opinion or inference provided the opinion of inference is subject to the following three limitations:
· (1) It must be rationally based on the perception of the witness;
· (2) It must be helpful to the trier of fact in understanding the witnesses testimony or determining a fact in issue;
· (3) It must not concern scientific, technical, or other specialized knowledge within the scope of FRE 702. 

· Rationally based on the perception of a witness?!?

· Elements

· (1) The witness must have personal knowledge of the matter giving rise to her opinion.

· (2) The witnesses opinion must be such that a reasonable person in the witnesses shoes would have reached the same opinion.

Analysis
· First, is the testimony given by a lay witness or expert?

· Lay

· Is the testimony an opinion or inference?

· Opinion, so go to FRE 701

· Three 701 criteria

· Is the witness’s opinion it based on perception of the witness?

· Would witness’s opinion testimony be helpful to the trier of fact?

· Does it concern specialized knowledge?

EXPERT TESTIMONY

· The general rule is that the FRE rules favor the admission of expert testimony

· The FRE are to be liberally construed to admit this type of evidence

Structure of pertinent rules

· FRE 702 tells you when expert testimony is appropriate

· Does not necessarily have to have a string of degrees after his name to testify. 

· FRE 703 tells us when the proponent can disclose the underlying basis of the experts opinion

· If scientific, technical or other specialized knowledge would assist the trier of fact to understand the evidence or determine a fact in issue, then a witness qualified as an expert by skill, knowledge, education, training, or experience, may testify thereto in the form of opinion or otherwise, (1) provided the testimony is based on sufficient facts or data, (2) the testimony is based on reliable principles or methods, (3) the witness reliably applied the principals or methods to the facts of the case. 

· FRE 703 tells you what are acceptable basis for an experts opinion testimony

· If a report by another (other then expert) would be admissible hearsay then the expert can give expert testimony based on the report.

· If it was inadmissible hearsay, then the expert can give his opinion testimony based on the report, if two things are true.

· The report is of a type reasonably relied upon by experts in the field informing an opinion on a subject and if the expert in his testimony does not merely parrot what is in the report. 

· Rationale – to prevent 703 being used as a backdoor hearsay exception 

· The facts of data underlying an experts testimony in the form of opinion or inference may be those facts perceived by or made known to the expert at or before trial.

· If of a type reasonable relied upon by experts in the field informing an opinion or inference on the subject then the underlying facts or data need not be admissible for the opinion or inference testimony to be admitted. 

· First 2 sentences means that the expert witness can have three conceivable sources of data for the opinion testimony

· (1) First source is firsthand observations of the expert out of court

· (2) Second source is overall data made known to the expert at trial

· (1)- Hypothetical Question Type 1 - counsel presents a question to the expert, the question tells the expert to assume that a bunch of facts are true, and then counsel asks the witness for her opinion based on the facts in the question.

· (2) – Hypothetical Question Type 2 - you have the expert sit through the trial and then counsel asks the expert, once he takes the stand, to assume that some or all of the evidence that he has heard is true, and then counsel asks him what the experts opinion is.

· It used to be under CL that you could not ask a hypothetical question unless all the evidence in the hypo had already been admitted into evidence. 

· (3)  – you have the expert sit through the trial, call him to the stand, and then asked him based on the evidence he has heard what his opinion is. This is not hypothetical because the witness is not asked to assume anything. 

· (3) Third source is second hand information obtained out of court. 

· BUT… caveat… in order for the expert to base it on second hand information it either must be admissible, or it must be of a type reasonably relied upon by experts in the field informing an opinion on the subject.

· The last part of 703 - proponent’s disclosure – Proponent of an expert’s opinion or inference testimony can only disclose the facts or data underlying his opinion or inference if the probative value of the facts or data substantially outweigh their prejudicial effect. 

· This applies whether the underlying facts or data are admissible or not

· FRE 704 is the abolition of the common law ultimate issues approach to opinion testimony and sets forth an exception thereto.

· CL ultimate issues approach used to be (applying to both expert and lay) that the closer opinion testimony bore on an ultimate issue in a case, the less likely the judge would be to allow the opinion testimony into evidence. 

· This is abolished substantially by 704

· Except as provided in sub-division (B), expert or lay testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact

· Exceptions

· 704(b) – no expert testifying to the mental state or condition of a defendant in a criminal case, may state that the defendant does have, or does not have a mental state or condition that constitutes an element of the crime charged or a defense thereto. 

· This is designed to prevent there from being a battle of the experts at criminal cases, over the mental state of an accused.

· But there are gradations of what the expert can and cannot testify to.

· CANNOT

· State his opinion that the accused was legally insane

· That the accused could not appreciate the wrongfulness of his actions

· Testify that the accused has/had a mental state involving a serious psychiatric disorder that lead him to not know what he was doing (unsure about less serious psych. d/o)

· CAN

· Testify to conduct of the accused, that would let the jury infer that the accused was legally insane or could not appreciate the wrongfulness of his actions

· Serious or common mental illness, but only testifying that the accused has the d/o, to the symptoms of the d/o generally speaking, some courts would also let her testify to whether an ordinary person having this d/o could appreciate the wrongfulness of his acts. 

· Not stated in FRE, continues from CL.  Any witness that could be an expert or lay witness, cannot testify to a legal conclusion, for example “I think he is guilty of murder”

· FRE 705 deals with disclosure of the underlying bases of an experts opinion testimony when required to be disclosed by the court or by the opposing party. 

· Experts may testify in terms of opinion or inference without first testifying to the underlying facts or data, unless the court otherwise requires.

· In any event the expert may be required on cross examination to disclose the underlying facts or data. 

· This is true whether the facts or data are admissible or not

· Most courts will however tell the jury that if the underlying facts or data are inadmissible then they should only be used to evaluate the experts opinion. 

· FRE 706 deals with court appointed expert witnesses. 

· RULE:  When an expert witness gives opinion testimony, he cannot repeat, as part of that testimony, what another expert told him as a matter of opinion.   He cannot even say that the other witness agrees with the one on the stand, that is considered repeating under 703.  If we allowed this 703 would become an additional hearsay exception. 

· However, notice that if Dr. M hadn’t been so verbose, and had just said that Dr. T was wrong in his opinion that would be okay, even if later it came out that the basis of the Dr. M testimony was Dr. S’s report. (difference between repeating and relying)

· RULE: If an expert witness is asked to disclose the underlying basis of his opinion testimony, under 705, the expert can refer to the underlying opinions of other experts (can be made in open court), but the other experts’ (out of court expert) opinion can be used by the jury only to evaluate the expert witnesses opinion testimony for soundness. 

· When underlying data is revealed under 705, either because court requires or comes out on cross, or under 703 the proponent reveals underlying data on which the expert based opinion testimony, eventhough it is admissible the court will entertain evidence objections to it and the judge if sustaining objection will exclude the evidence and the jury will be instructed accordingly

SCIENTIFIC AND DEMONSTRATIVE EVIDENCE
· We deal with this separately because it has raised special problems

· Under CL scientific evidence used to be governed by the Fry test

· Fry test- scientific opinion evidence could not come in unless it was based on scientific methods or practices that have received general acceptance in the relevant scientific community (1926 case out of DC and for this rule the court cited no authority)

· Problems with this test:  What happens with new or controversial scientific evidence?

· Controversial scientific evidence can be really important evidence that is very valid and makes important contribution, yet under Fry test it would be inadmissible because it did not have general acceptance in the relevant scientific field.

· US SC changed law in Daubert v. Dow

Daubert v. Merrell Dow Pharm. Inc

· Issue was causation; did Bendectin taken for nausea during pregnancy cause the birth defects?

· Underlying facts or data:  Animal studies providing a link and pharmacological studies that show that the drug is related to a class of drugs known to cause human birth defects.   And reanalysis of epidemiological studies that show that is could have caused human birth defects (reanalysis of published peer reviewed studies)

· Re-analysis were not published or up to peer review.

· ISSUE:  Was basically is Fry test continues after adoption of FRE, or do FRE trump Fry and invalidate it?

· SC held that FRE of evidence trump Fry Test. 

· In rule 702 it says that the expert would be using scientific knowledge, that the word scientific alone implies a valid underlying methodology. The lack of the use of general acceptance being needed in this rule lead the SC to believe that Fry was no longer needed. 

· SC then explored how to apply 702

· When expert scientific witnesses want to give opinion testimony based on novel or controversial underlying scientific data by what standards is the trial judge to decide admissibility?

· The court says that in 702 when the drafters of the FRE said “scientific knowledge” what they meant to say was that the scientific experts opinion testimony must be reliable, meaning it must be derived by scientific method… this is the VALIDITY STANDARD 

· 702 says that scientific evidence is appropriate if it “helps to assist the trier of fact to understand the evidence or determine a fact at issue”.  This means that it must be scientifically relevant to the litigation.  

· VALIDITY test under 702 … 5 factors that are relevant

· (1) whether the theory or technique has been or can be tested

· (2) whether the underlying techniques or principal have been subject to peer review and publication

· (3) the known of potential rate of error in using the underlying technique or principle. 

· (4) General acceptance in the relevant scientific community

· (5) rule 403 balancing test.

· Since the lower courts had relied on Fry the case was remanded and this case reflects a seat change in evidence law.  Now scientific evidence cannot be rejected just because it is based on new or controversial principals. 

· Places much more discretion in judges rather than scientists as to what is valid as opposed to junk science and therefore admissible vs. inadmissible 

General (joiner)

· The abuse of discretion standard is the proper standard of review for all evidence rulings including Daubert rulings.

Kumbo Tire Co. v. Carmichael 

· SC court held that the reliability requirement and the scientific relevancy requirement under 702, that was first announced in Daubert, now applies to ALL expert testimony, not just to scientific expert testimony

· This means that where a non-scientific expert testimony’s factual foundation is called into question, under 702, the trial judge must decide whether the testimony has a reliable basis in the knowledge and experience of the pertinent discipline, moreover in assessing reliability the trial judge may consider any factors that are reasonably relevant to showing reliability.
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