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ARTICLE I:  General Provisions

101 – Scope

102 – Purpose and Construction
103 – Rulings on Evidence

(a) Effect of erroneous ruling:  Error can only happen when a substantial right of the party is affected

(1) Admission of evidence – timely and specific objection required

· Timely = opposing counsel should reasonably know that there are valid grounds for objection

· Objection after answer should include motion to strike
(2) Exclusion of evidence – substance of exclusion t o court by Offer of Proof

Even without objection, the appeals court can still rule, but the standard is greater, Clear and Convincing Evidence.

(b) Record of offer and ruling: Court can add or further statement which shows character of evidence to be admitted

(c) Hearing of Jury: Legal issues outside hearing of jury
(d) Plain Error: STD if attorney forgets to object
104 – Preliminary Questions

(a) Questions of admissibility generally: Preliminary questions shall be determined by the court under a Preponderance of the Evidence standard.


Court is not bound by rules of evidence when determining preliminary questions


Court determines admissibility:  Jury determines weight and credibility
(b) Relevancy conditioned on fact: When relevancy of evidence depends up on the fulfillment of a condition of fact, the fact finder will decide


Standard is Sufficient to Sustain a Finding
(c) Hearing of Jury:


Criminal Trial: Hearings on admissibility of confessions are outside hearing of jury


Other cases: Judge’s discretion when justice requires
(d) Testimony by accused: Testimony on a preliminary issue does NOT waive 5th amend
(e) Weight and Credibility: Fact finder determines W & C

105 – Limited Admissibility 

Whenever evidence is admissible for one purpose but not another, the court shall, upon request,
 restrict the evidence to its proper scope and instruct the jury accordingly.
106 – Remainder of or Related Writings or Recorded Statements

Rule of Completeness: Parties has a right to introduce an entire document, if the opponent tries to only submit a partial document.  Even applies if the document is not relevant.
ARTICLE II:  Judicial Notice

201 – Judicial Notice of Adjudicative Facts 

(a) Scope of Rule: Rule only governs Judicial Notice of Adjudicative Facts (facts that fall within the case at hand)
Judicial Notice is a substitute for evidence – doesn’t require formal proof
Legislative Facts not covered by Judicial Notice.  Those facts used by the court to interpret statutes and make policy decisions.

(b) Kinds of Facts: Fact must be one not subject to reasonable dispute

(1) Generally known within the territorial jurisdiction of the trial court; or


(2) Capable of accuracy and ready determination by sources whose accuracy is known
· Example:  Time of sunrise/set; blood tests to prove paternity; reliability of radar
(c) When discretionary: Court can take notice anytime; whether requested or not
(1) Laws of foreign countries; municipal ordinances; matters of local geography

(d) When mandatory: Court shall take Judicial Notice if requested by party who supplies the necessary information:

(1) Fed/state laws, case law


(2) Indisputable facts and scientific propositions

(e) Opportunity to be heard: Party is entitled to be heard for a challenge to Judicial Notice
(f) Time of taking notice: Notice can occur at any stage of trial
(g) Instructing jury: Once a fact is judicially noticed, no contradictory evidence is permitted on that issue.

Criminal Case:  Court shall instruct jury they MAY accept as conclusive the fact noticed


Civil Case: Court shall instruct the jury they MUST accept as conclusive the fact noticed

ARTICLE III:  Presumptions

301 – Presumptions in General in Civil Actions and Proceedings

In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.
Burden of Proof

Burden of Production – Any party introducing a claim has burden to produce sufficient evidence.  If opponent does not produce counter-evidence, then Directed Verdict is required. 

Burden of Persuasion – (i) who must prove; and (ii) by how much


Civil cases: Preponderance of the Evidence


Criminal cases:  Beyond a Reasonable Doubt

Presumptions

Rebuttable Presumptions – Opponent can attack underlying facts

Irrebuttable Presumptions – Opponent can NOT attack underlying facts (only basic facts)

302 – Applicability of State Law in Civil Actions and Proceedings

In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State Law
· Basically an Erie type of analysis – just apply State law

ARTICLE IV:  Relevancy and Its Limits

401 – Definition of “Relevant Evidence”

“Relevant evidence” means having ANY tendency to make the existence of any fact that is of consequence to the determination of the action more probably or less probable than it would be without the evidence.
· Threshold determination is always, Relevance

· Circumstantial evidence can also be relevant
Why would something be Irrelevant Evidence

· It is not probative of the proposition at which it is directed (doesn’t make something more/less probable)

· That proposition is not provable in the case

402 – Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.
Mandatory Exclusion of Relevant Evidence

Outlined in FRE 407 - 411 and Article V (privileges)

Discretionary Exclusion of Relevant Evidence

Weighing probative value against the danger of unfair prejudice


403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed by

The danger of unfair prejudice; 

Confusion of the issues; or
Misleading the jury; or

By considerations of:






[Burden is on adverse party]


Undue delay;


Waste of time; or


Needless presentation of cumulative evidence

Judge has significant discretion, tough to get a reversal based on FRE403
404 – Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

(a) Character of evidence generally.  Evidence of a person’s character or a trait of his character is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion, except
(1) Character of the accused – Evidence of a pertinent trait of his character offered by an accused, or by the prosecution to rebut the same.
(Can’t open the door wider)
Used to prove innocence – Reputation and opinion evidence can be used to show good character, but NOT specific acts.

(2) Character of the victim – Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homic ide case to rebut evidence that the victim was the first aggressor.
(Broad stroke interpretation: Prosecutor can introduce character evidence)

Offered by accused – Defendant can offer Bad Character, Reputation, Opinion, or Specific Acts against victims, except Rape cases.

In Rape cases, character generally not admissible, unless used to establish 

(i) acts with another to show he was not source of semen 

(ii) past acts which tend to show consent
(3) Character of the witness – Evidence of the character of a witness, as provided 607, 608, & 609

Character evidence of a Witness – A witness’ credibility may be tested by character evidence upon impeachment (prior felony convictions or convictions or bad acts which bear on truthfulness or honesty)

(b) Other crimes, wrongs, or acts
Character Evidence in Civil Case – Generally, character is inadmissible to prove conduct.  Exceptions apply where there is independent relevance.

Reputation, opinion, and specific acts are admissible where a person’s character is an essential element of the COA, claim, or defense.

Reputation, opinion, and specific acts are admissible to prove that one person knew or should have known of the character of another … in say negligence or self-defense issues

Character Evidence in Criminal Case -
MIMIC rule – Independently relevant circumstantial evidence of specific acts may be used by any party in criminal/civil case to establish:
Motive

Intent

Absence of mistake

Identify

Common plan/scheme



Character of Animals – Specific instances of animal behavior are generally admissible to prove conduct in conformity therewith
405 – Methods of Proving Character  


(not for impeachment)
(a) Reputation or opinion – In all cases in which evidence o character or a trait of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.
(b) Specific Instances of Conduct – In case in which character or a trait of character of person is an essential element of a charge, claim, or defense, proof may be made of specific instances of his conduct.
406 – Habit; Routine Practice

Evidence of the Habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
A regular response to a given situation which is done without a high degree of forethought
Method of Proof – Proved by testimony in the form of an (i) opinion or (ii) by specific instances
For Corporations, habit is called “Routine Practice”

Used to show (i) Careful and (ii) Careless practices/habits
407 – Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, in a defect in a product, a defect in a product’s design, or a need for warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

Some state courts allow it, but Fed does NOT.

408 – Compromise and Offers to Comprise

Evidence of (1) furnishing, offering, or promising to furnish, or (2) accepting, offering, or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for, invalidity of, or amount of the claim or any other claim.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require exclusion if the evidence I offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
No Severance:  Any statement made in connection with an offer to settle is inadmissible to prove fault or value of the claim.
409 – Payment of Medical and Similar Expenses

Evidence of furnishing, offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
Severance:  Statements made in connection with offers to pay are severable and admissible
410 – Inadmissibility of Pleas, Plea Discussions, and Related Statements

Expect as otherwise, provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:
(1) A plea of guilty which was later withdrawn; 

(2) A plea of nolo contrendere;

(3) Any statement made in the course of any proceedings under Rule II of the Federal Rules of Criminal Procedure or comparable state procedure regarding either  of the foregoing pleas; or 

(4) Any statement made in the course of plea discussion with an attorney for the prosecuting authority which do not result in a plea guilty or which result in a plea of guilty later withdrawn

Pleas and offers to plea under FRE 410 are admissible for impeachment purposes

411 – Liability Insurance

Evidence that a person was or was not insured against liability is not admissible upon the issue whether he acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
412 – Sex Offense Cases:  Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition
(a) Evidence Generally Inadmissible – The following evidence is NOT admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that an alleged victim engaged in other sexual behavior

(2) Evidence offered to prove any alleged victim’s sexual predisposition

 (b) Exceptions:

(1) In a criminal case, the following evidence IS admissible, if otherwise admissible under rules:

(A) Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than that of the accuse as the source of semen, injury, or other physical evidence.

(B) Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(C) Evidence the exclusion of which would violate the constitutional rights of the defendant

(2)In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

(c) Procedure to determine admissibility

(1) A party intending to offer evidence under subdivision (b) must -

(A) File a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and

(B) Serve the motion on all parties and notify the alleged victim or when appropriate, the alleged victim’s guardian or representative

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.
413 – Evidence of Similar Crimes in Sexual Assault Cases

(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.
(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.
(c) This rule shall NOT be construed to limit the admission or consideration of evidence under any other rule
(d) For purposes of this rule and Rule 615, “offense of sexual assault” means a crime under Federal law or the law of a State (as defined in section 513 of title 18, USC) that involved -
(1) Any conduct proscribed by chapter 109A of title 18, USC;
(2) Contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person;
(3) Contact, without consent, between the genitals or anus of the defendant and any part of another person’s body;

(4) Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain of another person; or
(5) An attempt or conspiracy to engage in conduct described in paragraphs (1)-(4)
414 – Evidence of Similar Crimes in Child Molestation Cases

(a) In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.
(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date or tirla or at such later time as the court may allow for good cause.

(c) This rule shall NOT be construed to limit the admission/consideration of evidence under any other rule.
(d) For purposes of this rule and Rule 415, “child” means a person below the age of fourteen, and “offense of child molestation” means a crime under Federal law or the law of State (as defined in section 513 of title 18, USC) that involved -
(1) Any conduct proscribed by chapter 109A of title 18, USC that was committed in relation to a child
(2) Any conduct proscribed by chapter 110 of title 18, USC
(3) Contact between any part of the defendant’s body or an object and the genitals of the body of a child;
(4) Contact between the genitals or anus of the defendant and any part of the body of a child;

(5) Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or
(6) An attempt or conspiracy to engage in conduct described in paragraphs (1) – (5)
415 – Evidence of Similar Acts in Civil Cases Concerning Sexual Assault and Child Molestation

(a) In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.
(b) A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause

(c) The rule shall not be construed to limit the admission or consideration of evidence under any other rule

MISC:
ARTICLE V:  Privileges

501 – General Rule

Except as other wise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the US in the light of reason and experience.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.
· To prevent forum shopping, Federal Court must apply State law for Privileges
URE – Uniform Rules of Evidence
501 – Privileges Recognized only as Provided

No person has a privilege to: (i) Refuse to be a witness; (ii) Refuse to disclose any matter; (iii) Refuse to produce any object or writing; or (iv) Prevent another from 1, 2, or 3

502 – Lawyer-Client Privilege

Protects ‘confidential communications (both written and oral) between client and attorney (or attorney rep) which are done as (i) rendering service; or (ii) considering rendering service
If someone overhears the conversation, they can testify to what they heard as an exception to hearsay, because it is the client’s job to keep secret conversations secret.

Exceptions:

Furtherance of a crime or fraud

Claimants through same deceased client

Brach of duty by the lawyer or client

Document attested by lawyer

Joint clients

Public officer or agency

Waiver can only be done by client

[image: image1]
Furthering illegal acts does not include talking about past crimes, because those are necessary for the defense of the client.

503 – Physician and Psychotherapist-Patient Privilege
A patient has a privilege to refuse to disclose confidential communications made for purposes of diagnosis or treatment.  Observations and impression made by physician are protected.

Medical exams made in preparation for litigation are not privileged

Exceptions:


Proceedings for hospitalization


Examination by order of court


Condition an element of claim or defense
504 – Husband-Wife Privilege
Communication is privileged if may by a person to their spouse and was meant to be confidential
Most states hold that consent of only one spouse is required to testify

MI requires consent of BOTH spouses to testify.

505 – Religious Privilege
506 – Political Vote
507 – Trade Secrets

508 – Secrets of State and other official information; governmental privileges
509 – Identity of informer

[image: image2]
510 – Waiver of privilege by voluntary disclosure
511 – Privileged matter disclosed under compulsion or without opportunity to claim privilege

Wavier does not count.

512 – Comment upon or inference from claim of privilege: Instruction
Communications with accountants can be privileged.

ARTICLE VI:  Witness

601 – General Rule of Competency

Every person is competent to be a witness except as otherwise provided in these rules.  However in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.
602 – Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that he has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the testimony of the witness himself.  This rule is subject to the provisions of FRE 703, relating to opinion testimony by expert witnesses.
Generally, a lay witness may only testify to facts that they experienced first hand
Questions assuming unproven facts are NOT allowed

· Goes against Relevance

· No loaded questions

· Generally lay witness cannot provide opinions
603 – Oath or Affirmation

Before testifying, every witness shall be required to declare that he will testify truthfully, by oath or affirmative administered in a form calculated to awaken his conscience and impress his mind with his duty to do so.
604 – Interpreters

An interpreter is subject to the provisions of these rules relating to qualification as an expert and the administration of an oath or affirmation that he will make a true translation.
605 – Competency of Judge as Witness

The judge presiding at the trial may not testify in that trial as a witness.  No objection need be made in order to preserve the point.
606 – Competency of Juror as Witness

At the Trial.  A member of the jury may not testify as a witness before that jury in the trial of the case in which he is sitting as a juror.  If he called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.
607 – Who May Impeach

The credibility of a witness may be attacked by any party, including the party calling him

608 – Evidence of Character and Conduct of Witness

(a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:  
(1) The evidence may refer only to character for truthfulness or untruthfulness, and 
(2) Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
(b) Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting his credibility, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative or truthfulness or untruthfulness, be inquired into on cross-examination of the witness 
(1) Concerning his character for truthfulness or untruthfulness, or 
(2) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.


609 – Impeachment by Evidence of Conviction of a Crime

(a) General Rule:  For the purpose of attacking the credibility of a witness, evidence that he has been convicted of a crime shall be admitted but only if the crime (1) was punishable by death or imprisonment in excess of one year under the law under which he was convicted, and the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to a party or the witness, or (2) involved dishonesty or false statement, regardless of the punishment.   Nolo contendere split in circuits


(b) Time Limit.  Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the conferment imposed for that conviction, whichever is the later date, unless the court determines, in the interest of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation.  Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile adjudications.  Evidence of juvenile adjudications is generally not admissible under this rule.  Except as otherwise provided by statute, however, the court may in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of that offense would be admissible to attack the credibility of an adult and the court is satisfied that the admission in evidence is necessary for fair determination of the issue of guilt or innocence.
(e) Pendency of appeal.  The pendency of an appeal there from does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible.
610 – Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purposes of showing that by reason of their nature his credibility is impaired or enhanced.
611 – Mode and Order of Interrogation and Presentation

(a) Control by court. The shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.
(b) Scope of cross-examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.

Can only cross on “doors that have been opened”

(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop his testimony.  Ordinarily leading questions should be permitted on cross-examination.  Whenever a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

Generally - No on direct / Yes on Cross
Leading questions on Direct are OK when: 
(i) Establishing preliminary background with undisputed matters
(ii) Jog memory 
(iii) Examine expert witness 
(iv) To facilitate testimony of young/timid witness 
(v) Questioning hostile witness

(vi) When witness gives a surprise answer

(vii) Hypotheticals to an expert for providing factual basis

612 – Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 3500 of title 18, USC, if a witness uses a writing to refresh his memory for the purpose of testifying, either 

(1) while testifying, or 

(2) before testifying, if the court in its discretion determines it is necessary in the interest of justice.
An adverse party is entitled (for the asking) to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.  If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.  If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.
Anything can be used to jar a witness’ memory
Only where an attempt at refreshing recollection has proven to be unsuccessful will the hearsay exception of past recollection recorded—whereby the witness reads actual parts of the document into evidence be available [FRE 805]
613 – Prior Statements of Witnesses

(a) Examining witness concerning prior statements.  In examining a witness concerning a prior statement made by him, whether written or not, the statement need not be shown nor its contents disclosed to him at that time, but on request the same shall be shown or disclosed to opposing counsel.
(b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence o f a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate him thereon, or the interest of justice otherwise require.  This provision does not apply to admission by a party-opponent - Rule 801(d)(2).
A prior inconsistent statement may not be proven with extrinsic evidence when the statement si being offered solely for collateral impeachment.  

Collateral impeach from the witness’ own mouth is allowed.

614 – Calling and interrogation of Witness by Court

(a) Calling by Court.  The court, at the suggestion of a party or on its own motion, may call witnesses, and all parties are entitled to cross-examine the witness thus called.
(b) Interrogation by court.  The Court amy interrogate witnesses, whether called by itself or by a party
(c) Objections.  Objections to the calling of witnesses by court or to interrogation by it may be made at the time of the next available opportunity when the jury is not present.
615 – Exclusion of Witness

At the request a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make order of its own motion.  This rule does not authorize exclusion of (1) a party who is a natural person, or (2) an officer or employee of party that is not a natural person designated as its representative by its attorney, or (3) a person whose presence is shown by a party to be essential to the presentation of his cause.


ARTICLE VII:  Opinions and Expert Testimony

701 – Opinion Testimony by Lay Witness

If the witness is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony, or the determination of a fact at issue.
Generally limited to: 
(i) Perceptions of speed and other measurements 
(ii) Physical states such as intoxication or injury; 
(iii) Personal emotions of others; 
(iv) Sensory descriptions (taste, sound, smell); 
(v) Value of one’s own land 
(vi) Sanity of testator.
Legal conclusions must be avoided (schizophrenic, alcoholic, that an accident did the damage)

702 – Testimony by Experts

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise
Foundation

(i) Testimony must be based on relevant evidence

(ii) Must be based on reliable methods

(iii) Expert used those methods

Steps on admissibly
(i) Get court to agree the expert would be helpful

(ii) Must qualify as expert 
(iii) Opponent can voir dire 

703 – Basis of Opinion testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made know to him at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in the evidence.
704 – Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decide by the trier of fact.
(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the tier of fact alone.

This was a political reaction to the Reagan shooting by Hinckley
In Michigan, 704(b) does not exist.

705 – Disclosure of Facts or data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give his reasons therefore without prior disclosure of the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.
Protects against abuse of hypo situations like in McCuston, p 811 in case book

706 – Court Appointed Experts

(a) Appointment.  The court, on motion of any party or its own motion, may enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations.  The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection.  An expert witness shall not b appointed by the court unless he consents to the act.  A witness so appointed shall be informed of his duties by the court in writing, a copy of which shall be flied with the clerk, or at a conference in which the parties shall have the opportunity to participate.  A witness so appointed shall advise the parties of his findings, if any; his deposition may be taken by an party; and he may be called to testify by the court of any party.  He shall be subject ot cross-examination by each party, including a party calling him as a witness.
(b) Compensation.  Expert witness so appointed are entitled to reasonable compensation in whatever sum the court may allow.  The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation for the taking of property.  In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner was other costs.

(c) Disclosure of appointment.  In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties’ experts of own selection.  Nothing in this rule limits the parties in calling expert witnesses of their own selection.


ARTICLE VIII:  Hearsay

801 – Definitions

(a) Statement.  A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by him as an assertion

(b) Declarant.  A Declarant is a person (human) who makes a statement

(c) Hearsay.  Hearsay is a statement, other than one made by Declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.


(d) Statements which are NOT hearsay
(1) Prior Statement by Witness.  The Declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is 

(A) Inconsistent with his testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

(B) Consistent with his testimony and is offered to rebut an express or implied charge against him of recent fabrication or improper influence or motive; or 

(C) One of identification of a person made after perceiving him.
Witness must testify

(2) Admission by Party-Opponent.  The statement is offered against a party and is 

(A) His own statement, in either his individual or a representative capacity, 

(B) A statement of which he has manifested his adoption to belief in its truth, 

(C) Statement by a person authorized to make a statement concerning the subject, 

(D) A statement by his agent or servant concerning a matter within the scope of his agency or employment, made during the existence of the relationship, or 


Agency Relationship Requires (3) 

1. The power of the agent to alter the legal relationships between the principal and 3rd parties and the principal and himself.

2. The existence of a fiduciary relationship toward the principal with respect to matters within the scope of the agency; and

3. The right of the principal to control the agent’s conduct with respect to matters within the scope of the agency.

(E) A statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.
Admissions only 
(i) Haunt, the do not help 
(ii) Made by a party

Examples of Non-hearsay
801(d)(2)(A)
Admissions

801(d)(2)(B)
Adoptive Admission (admission by silence)

801(d)(2)(C)
Authorized Admission

801(d)(2)(D)
Vicarious Admission of an Agent/Employee

801(d)(2)(E)
Co-conspirator’s Admission

801(d)(1)(A)
Prior Sworn Inconsistent Statements

801(d)(1)(B)
Prior Consistent Statements

801(d)(1)(C)
Prior Identifications

802 – Hearsay Rule

Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.
803 – Hearsay Exceptions; Availability of Declarant Immaterial (Availability doesn’t matter)
The following are not excluded by the hearsay rule, even though the Declarant is available as a witness:
(1) Present Sense Impression.  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

Compare:  Requires less spontaneity than an excited utterance
(2) Excited Utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

Trial judge has discretion to determine the critical time lapse between event and statement

Declarant must have had personal knowledge of the event


Michigan Requires:  Evidence extrinsic and corroborating to admit Excited Utterance
(3) Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identifications, or terms of declarant’s will.

Then-existing condition used to prove existence of that mental/physical condition and to prove conduct consistent with that intent.

A statement of present physical or mental state may be made to anyone, not just a doctor

Compare:  States of Past Mental State, Memory or Belief are inadmissible to prove mental state, unless used to prove existence of the declarant’s will.

(4) Statements for purpose of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensation, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

Some jurisdictions have created a Tender Years exception

This exception did not exist at common law

Example:  Declarant’s statement that his leg was run over by that car is admissible to show that the car ran over his leg, but not to show the car was speeding.
(5) Recorded Recollection.  A memorandum or record concerning a matter about which a witness (at trial) once had knowledge but now has insufficient recollection to enable him to testify fully and accurately, show to have been made or adopted by the witness when the matter was fresh in his memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

Past Recollection Recorded:  The person who made the out-of-court statement must be presently on the witness stand.  Refreshing recollection must be attempted first and show to have failed.  The writing itself, which is read into evidence, must be authenticated and satisfy the best evidence rule.

Compare:  In past recollection recorded, the document itself is the evidence; therefore, the witness cannot cross-examined.  The writing is NOT read into evidence and there is no hearsay problem.

(6) Records of regularly conducted business activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity , and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method of circumstances of preparation indicate lack of trustworthiness.  The term business as used in this paragraph includes business, institution, association, profession, occupation, and calling of very kind, whether or not conducted for profit.
Business records must introduced by the custodian or other reliable witness with 602 knowledge
Police reports are not admissible business records

(7) Absence of entry in records kept in accordance with the provisions of paragraph (6).  Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or non-existence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.
(8) Public records and reports.  Records, reports, statements or data compilations, in any form, of a public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters where was s duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.
An official record must be a Public Agency and be self-authenticated under FRE 902
Police Reports are not considered public records
[image: image3]
 (9) Records of vital statistics.  Records of data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.
(10) Absence of Public record or Entry.  To prove the absence of a record, report, statement , or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement or data compilation, in any for, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with Rule 902, or testimony, that diligent search failed dot disclose the record, report, statement , or data compilation, or entry.
(11) Record of religious organizations.  Statements of birth, marriage, divorces, death, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.
(12) Marriage, baptismal, and similar certificates.  Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.
(13) Family records.  Statement of fact concerning personal or family history contained in family bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engraving on urns, crypts, or tombstones, or the like.
(14) Records of documents affecting an interest in property.  The record of document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.
(15) Statements in documents affecting an interest in property.  A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.
(16) Statements in ancient documents.  Statements in a document in existence twenty years or more the authenticity of which has been established.

Federal rule 20 years / Common law 30 years
(17) Market reports, commercial publications.  Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by person in particular occupations
(18) Learned Treatises.  To the extent called to the attention of an expert witness upon cross-examination, or relied upon by him in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by testimony or admission o the witness or by other expert testimony or by judicial notice.  If admitted the statement may be read in to evidence but may not be received as exhibits.
(19)  Reputation concerning personal or family history.  Reputation among members of his family by blood, adoption, or marriage, or among his associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact o his personal or family history.
(20) Reputation concerning boundaries or general history.  Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located.
(21) Reputation as to character.  Reputation of a person’s character among his associates or in the community.
(22) Judgment of previous conviction.  Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of non contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution.
Judgments of previous convictions, punishable by death or imprisonment in excess of one year, are admissible 
Civil judgments may not be used in a later criminal proceeding

Criminal judgment can be used in a later civil proceeding.
(23) Judgment as to personal, family, or general history, or boundaries.  Judgments as proof of matters of personal, family, or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.
804 – Hearsay Exceptions; Declarant Unavailable (MUST be unavailable)
(a) Definition of unavailability:  Unavailability as a witness includes situation in which the declarant:
(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of his statement;  (witness must be on the stand)
(2) persists in refusing to testify concerning the subject matter of his statement despite an order of the court to do so;

(3) testifies to a lack of memory of the subject matter of his statements

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of his statement has been unable to procure his attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), his attendance or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of his statement for the purpose of preventing the witness from attending or testifying.    (This is a shield, not a sword)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(1) Former testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or in a civil action or proceeding a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

(2) Statement under belief of impending death. In a prosecution for: 
(1) Homicide or in a civil action or proceeding, a statement made by a declarant 
(2) While believing that his death was imminent, 
(3) Concerning the cause or circumstances of what he believed to be his impending death.


(3) Statement against interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject him to civil or criminal liability, or to render invalid a claim by him against another, that a reasonable man in his position would not have made the statement unless he believed it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is NOT admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.


(4) Statement of personal or family history.  (A) a statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.
(5) Other exceptions.  A statement no specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determined that 

(A) the statement is offered as evidence of a material fact;
(B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and

(C) the general purposes of these rules and the interest of justice will best be served, by admission of the statement into evidence.

However, a statement may not be admitted under this exception unless the proponent of it makes know to the adverse party sufficiently in advance to provide the adverse party with a fair opportunity to prepare to meet it, his intention to offer the statement and the particulars of it, including the name and address of the declarant.

Must provide notice to other party before introducing Other Exception
805 – Hearsay within Hearsay
Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statement conforms with an exception to the hearsay rule provided in these rules.     Double hearsay

806 – Attacking and Supporting Credibility of Declarant

If a hearsay statement, or a statement defined in FRE 801(d)(2), (C), (D), or (E) has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent with his hearsay statement, is not subject to any requirement that he may have been afforded an opportunity to deny or explain.  If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine him on the statement as if under cross-examination.
807 – Residual 
Catch all exception to allow common law where something was specific spelled out earlier.


ARTICLE IX:  Authentication and Identification

901 – Requirement of Authentication or Identification

(a) General Provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

Types of Evidence (2) :

1. Testimonial
2. Tangible (3)
Real evidence
Examples:

1) Documents (writings, contracts, motion pictures, tape recordings, xrays, computer printouts)
2) Voice samples

3) Physical objects

4) Other (displays, crime scene)

Steps for admission:

1. Marking for ID

2. Laying necessary foundation

· Witness sponsors

· Authentication

· Why relevant

3. Offering exhibit into Evidence

4. Securing ruling on the record

5. Showing or reading into record


Demonstrative evidence
Term of art which relevance depends on ability to simulate
1) Evidentiary use is usually for explanatory purposes, not substantive evidence

2) Maps, models, visual aids, diagrams, charts

Types

1. Selected Demonstrative Evidence

2. Prepared or Reproduced Demonstrative Evidence


Scientific evidence
Scientific tests and experiments 

1) Psychiatric, chemical, blood tests, ballistics, forensic analysis, radar, voiceprints, fingerprinting
2) Foundation:

1. Proffered experiments must be recognized and accepted in given scientific field.

2. Test conditions must show substantial similarity to the conditions in issue

3. Experiments performed by a qualified individual and individual must attest to the proper working order of equipment.

Authentication of Writings: 
Authentication required prior to admission in evidence.  Laying a foundation of preliminary evidence is sufficient
Direct and Circumstantial evidence can be used in authentication
Authentication of Physical Objects: 

1. Personal knowledge (I saw it used)

2. Distinctive markings or characteristics

3. Chain of custody
Authentication of Circumstantial Evidence (Ancient Documents Rule): 

Certain old document are presumed to be authentic if:

1. 30 years or older;

2. Unsuspicious in appearance; and

3. Produced from a place of custody natural for such a document


(b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:
(1) Testimony of witness with knowledge.  Testimony of a witness with knowledge that a matter is what it is claimed to be

(2) Non-expert opinion on handwriting.  Non-expert opinion as to genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated

(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification.  Identification of a voice, whether heard first hand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business , if (A) in the case of a person, circumstances, including self-identification, who the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation.  Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.
(9) Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.
(10) Methods provided by statute or rule.  Any method or authentication or identification provided by Act of Congress or by other rules prescribed by the S.Ct. pursuant to statutory authority
902 – Self-authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:
(1) Domestic public documents under seal.  

(2) Domestic public documents not under seal.  

(3) Foreign public documents.  

(4) Certified copies of public records.  

(5) Official publications.  

(6) Newspapers and periodicals.  

(7) Trade inscriptions and the like.  

(8) Acknowledged documents.  

(9) Commercial paper and related documents.  

(10)  Presumptions under Acts of Congress.  

903 – Subscribing Witness’ Testimony Unnecessary

The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.
ARTICLE X:  Contents of Writings, Recordings, and Photographs

1001 – Definitions

(1) Writing and recordings.  Writings and recordings consist of letters, words, sounds, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electric recording, or other form of data compilation.

(2) Photographs.  Include photographs, x-ray films, video tapes, and motion pictures.

(3) Original.  An original of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An original of a photograph includes the negative or any print there from.  If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an original.

(4) Duplicate.  Is a counterpart produced by the same impression as the original or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.
1002 – Requirement of Original

To prove the content of writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

The Best Evidence Rule applies where the contents of a writing are in issue.

	When at issue
	When NOT at issue

	1. Where a writing is offered into evidence to prove an event  

a. Receipt to prove payment, transcript to prove testimony at former trial

2. Where a writing itself has legal effect

a. Contracts, wills

3. Where the witness’ testimony is reliant on the writing

a. Doctor’s use of x-rays, microscope slide, letter, fingerprint analysis
	1. Where the personal knowledge is used to prove an event

a. When the testimony is used to prove the content of the record instead of the writing

2. Where there is no writing

a. Must comply with FRE 1000(1)
3. Where the contents of the physical object are in issue

a. Tombstone
4. Where the writing is collateral to a controlling issue

a. The fact in issue is not material to the case



1003 – Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity or continuing effectiveness of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original
Generally, duplicates are admissible as originals, unless there is reason to doubt the authenticity of the original.
Acceptable dups: (i) carbon copies (ii) printed copies 
1004 – Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:
(1) Originals lost or destroyed.  Dups ok, unless the proponent destroyed the originals in bad faith.

(2) Original not obtainable.  Unattainable through judicial process or procedure.

(3) Original in possession of opponent.  

(4) Collateral matters.  Not closely related to a controlling issue.

1005 – Public Records

The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible , may be proved by copy certified as correct in accordance with Rule 902 or testified to be correct by a witness who has com0ared it with the original.  If a copy complying with the foregoing cannot be obtained by the exercise of reasonable diligence, other evidence of the contents may be admitted.
1006 – Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals or duplicates, shall be made available for examination or copying, or both, by other parties at a reasonable time and place.  The court may order that they be produced in court.
1007 – Testimony or Written Admission of Party

Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by his written admission, without accounting for the non-production of the original.
1008 – Functions of Court and Jury

Whenever the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is originarily for the court to determine in accordance with these provisions.
ARTICLE XI:  Miscellaneous Rules

1101 – Applicability of Rules
(a) Courts and magistrates.  These rules apply to all US courts.
(b) Proceedings generally.  Apply to civil, criminal, admiralty, and maritime cases.

(c) Rules of Privilege.  

(d) Rules inapplicable.  Rules do not apply to:

(1) Preliminary question of fact
(2) Grand jury
(3) Miscellaneous proceedings.  Preliminary examination in criminal cases, sentencing, granting or revoking probation, issuances of warrants for arrest, criminal summonses, and search warrants, or proceedings on bail.

PROCEDURAL ITEMS
I. Making the Record

A. Attorney goals (2) 

1. Win the existing trail

2. Generate a record of the trail – in case of appeal

B. Conduct of Lawyers that make it hard for court reporters
1. Echoing

2. Overlapping

3. Numbers

4. Proper name – spell it out

5. Exhibits

6. Gestures

7. Off the record – confusing
8. Sidebar conferences

9. Abstruse technology – use glossary

10. Reading testimony into the record

11. Attorney must make sure the witness’ responses are audible

12. Use Gap Fillers when need “Let the record show witness nodded her head in the affirmative”

C. Requesting the making of a record

1. Its the attorney’s responsibility to ensure (i) a reporter is present (ii) he is reporting

2. Some jurisdictions don’t use a reporter for (i) pre-trial, (ii) voir dire; unless requested

II. Objecting to Evidence
A. First Rule: Don’t object

B. Objections must be Specific and Timely

1. Specific

a. A general objection will not preserve right for appeal

b. Helps educate the judge

c. Specific target (what you are objecting to) and why

2. Timely

a. Must be immediately following or before the incident; otherwise, waived

b. Before:  Motion in limine 

III. Instructions to the Jury

A. Judge usually decides on these charges to the jury outside of the court in a private meeting with attorneys

1. Make sure he does what he said he was going to do

B. Making the record on Instructions given/refused

1. Most jurisdictions allow attorney’s input in the instruction process

2. Most are decided in separate meeting

3. Smart to bring in a court reporter

C. Objecting the Court’s instruction

1. To perfect the record

a. Out of the juror’s hearing

b. Immediately following the trial judge’s giving of the charge

IV. Polling the jury

A. If you lose, always POLL the jury

B. You can see how jury came to their conclusions

V. Procedure for Impeaching a witness when the lawyer has possession of contrary information

A. Get the witness to repeat upon cross-examination the statements that he has made on direct

B. Then, put a casual and general question as to whether or not he has ever made statement to the contrary, at anytime or place

C. Then, identify the person to whom the contradictory statement is purported to have been made

D. Then, direct his attention to the time, place, and exact language used or in substance

E. Again, ask him whether or not he had made such contradictory statements

F. After he is excused:  Produce impeaching witness and prove the contradictory statement

ESSAY QUESTION APPROACH
1. Is the evidence relevant?

· Pursuant to FRE 402, evidence must be relevant in order to be admissible at trial.

· Pursuant to FRE 401, evidence that has any tendency to make any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence is relevant evidence.

2. If the evidence is a document, it must be authenticated pursuant to Article 9.  

· FRE 901 states that authentication or identification is satisfied by evidence sufficient to sustain a finding that the matter in question is what the proponent claims it to be.

· However, pursuant to FRE 902, authentication is not required for:

A. Domestic documents under seal

B. Domestic public documents under seal

C. Foreign public documents

D. Certified copies of public documents

E. Official publications

F. Newspapers and periodicals

G. Trade inscriptions and the like

H. Acknowledged documents

I. Commercial paper and related documents

J. Presumptions under Acts of Congress

K. Certified domestic records of regularly conducted activities

L. Certified foreign records of regularly conducted activities

3. If the evidence is a document that is to be admitted into evidence for the purpose of proving the content of a writing, recording or photograph, be sure that it satisfies the best evidence rule (either must be an original or a non-fishy duplicate).

4. If the evidence is a statement, be sure that admission is not prohibited by the hearsay rule.

· Hearsay is defined in 801(c) as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”

· Statements that fall within this definition are excluded by 801(d):

A. Prior statements by a witness that are:

i. inconsistent with the declarant’s testimony, and was given under oath

ii. consistent with the declarant’s testimony and is offered to rebut an express or implied charge of the declarant of recent fabrication or improper influence or motive

iii. one of identification of a person made after perceiving the person
B. Admissions by a party opponent entered to be used against the party that are:

i. the party’s own statement, either as an individual or as a representative

ii. a statement in which the individual has manifested an adoption of belief in its truth

iii. a statement made by the party’s agent concerning a matter within the scope of the agency made during the existence of the agency relationship

iv. a statement made by a coconspirator during the course and in furtherance of the conspiracy.

· Exceptions to the hearsay rule for which the statement is not excluded by the hearsay rule even if the declarant is available to testify are:

A. Present sense impression

B. Excited utterance

C. The existing mental, emotional, or physical condition

D. Statements for medical diagnosis or treatment

E. Recorded recollection

F. Records of regularly conducted activity

G. Absence of entry in records kept of regularly conducted activity

H. Public records and reports

I. Records of vital statistics

J. Absence of public record or entry

K. Records of religious organizations

L. Marriage, baptismal, and other similar certificates

M. Family records

N. Records of documents affecting an interest in property

O. Statements in documents affecting an interest in property

P. Statements in ancient documents 

Q. Market reports, commercial publications

R. Learned treatises

S. Reputation concerning personal or family history

T. Reputation concerning boundaries or general history

U. Reputation as character

V. Judgment of a previous conviction

W. Judgment as to personal, family, or general history, or boundaries

· Exceptions to the hearsay rule for which the statement is not excluded by the hearsay rule even if the declarant is unavailable to testify are:

A. Former testimony

B. Statement made under belief of impending death (dying declaration)

C. Statement against interest

D. Statement of personal or family history

E. Forfeiture by wrongdoing

· If a statement is not specifically covered by 803 or 804, there is an ability for the court to create a new exception under 807.  In order to create a new category of exceptions to the hearsay rule, 3 requirements must be met:

A. Trustworthiness factor

B. Necessity factor

C. Notice to adversary

5. Be sure that the statement is not protected by a privilege recognized under state law (FRE leaves the law of establishing privileges to the states).

6. If the evidence relates to character, look to FRE 404 and 405.

· Character evidence is not generally admissible to prove action in conformity therewith on the particular occasion in question.  But if the accused introduces evidence of the character of himself or of the victim, the prosecution can rebut that evidence.  Moreover, the credibility of a witness can be gone into in order to impress the factfinder for the purposes of weighing that witness’s testimony.  

· Evidence of other crimes, wrongs, or acts is not admissible to prove action in conformity therewith on the particular occasion in question, but may be introduced for another purpose, such as to show motive, intent, knowledge, etc.  

· Any extrinsic evidence offered by the prosecution for the purpose of establishing character must (A) be relevant to an issue other than the defendant’s character, and (B) must possess probative value that is not substantially outweighed by its undue prejudice. 

· Pursuant to 405, the process of proving character allows for the introduction of reputation or opinion testimony on direct examination.  However, specific instances of conduct may be questioned about on cross-examination.

· Moreover, if character or trait of character is an essential element of the claim, charge, or defense, proof may be made as to specific instances of the defendant’s conduct.

7. If the evidence relates to habit or routine practice, it is generally admissible with or without the existence of corroborating evidence pursuant to 406.

8. For the purpose of impeaching a witness:

· Pursuant to 608, evidence in the form of opinion or reputation is admissible, but may only relate to character for truthfulness or untruthfulness, and evidence of truthful character may only be admitted after the truthful character of the witness has been attacked.  Extrinsic evidence may not be used to prove specific instances of the conduct of a witness for the purpose of attacking or proving the credibility of the witness. But specific instances of conduct may be inquired into on cross-examination at the discretion of the court.

· FRE 609 deals with impeachment of a witness by evidence of the conviction of a crime.

A. If a mere witness has been convicted of a crime punishable by death or by imprisonment in excess of one year, such evidence of the conviction will be admitted subject to 403.

B. If an accused has been convicted of a crime punishable by death or by imprisonment in excess of one year, such evidence of the conviction will be admitted if the trial court determines that the probative value of its admission outweighs its prejudicial effect to the accused.
C. If any witness has been convicted of a crime involving dishonesty or false statement, the evidence of such conviction is admissible.

Objections:


General Objections are insufficient unless:


specific ground is obvious


admission/exclusion constitutes ‘plain error’





Specific Objections are sufficient to preserve an issue for appeal





Approaches for Expert Witness (3)


703	Express opinions based on facts personally observed


Express opinions based on evidence not in conflict (expert cannot weigh evidence)


Express opinion on hypothetical question embracing evidence of record











Rules for Cross-examination of Witness


Do not cross examine unless there is something to be gained


Only ask questions to which you know the answers


Never ask “why”





When should you Cross-examine


Clarify, supplement, or qualify the direct testimony


Impeach the witness





Impeachment via Bias


FRE403:  When used for impeachment, a witness’ and defendant’s membership in a gang that promotes lying, stealing, and killing to protect each is sufficiently probative of a witness’ bias towards defendant to warrant admission into evidence.  US v Abel.


Ways to show Bias


Witness turning states evidence


Threats


Relative, close ,friends, same organization


Basically, anything





Judicial notice was harmless error because the evidence (i) could not be disputed, and (ii) everyone knew it to be a ‘business district’.  Varcoe v Lee. 


Cannot use judicial notice to establish an element of an offense.  State v Lawrence





Irrebuttable Presumption Example:


This jurisdiction follows the Irrebuttable Presumption:  “All children born to a woman who is married or within 9 mos of being married, is legitimate.”


This places the Burden of Proof on the adverse party to show that the Timing was not correct (or another basic fact)


Jury Instruction:  “If you find that Mrs. X’s baby was born in this time frame, then you MUST find that it is Mr. X’s son”


Mr X CANNOT say, “I was in Vietnam for the past 10 years, there is no way I could be the father.”














Adverse party must present evidence to go forward





Majority View – If the party in whose favor is sufficient to sustain a finding and the other party doesn’t refute or come up with anything contesting


If adverse party contests the Basic Facts – Instruction


If adverse party contests the Presumed Facts – No Instruction





Relevant evidence does not have to be unequivocal.  Evidence does not crease to be relevant because it can later be proven.  Judgment of Solomon.





Credibility of a witness relevant.  Knapp v State.


Admission of evidence showing the man had no gun was not relevant to the issue of whether the Officer had acted reasonably under the circumstances.  Sherrod v Berry.





Credibility of a witness is  relevant.  Knapp v State.





If a prior conviction is part of the prima facie evidence against a defendant, the court need not accept a stipulation of that prior conviction as part of the balancing process of FRE403.   Old Chief v US.


When evaluating whether evidence has the potential for unfair prejudice that substantially outweighs the probative value, the court will take the evidence in question as being true instead of deciding upon its credibility.  Ballou v. Henri Studios.


Probabilistic evidence is supposed to assist the trier of fact not persuade a trier of fact regardless of other facts.  People v Collins.


If the mathematical formula is well-accepted in the scientific community, the fact that it uses an assumed value does not violate due process.  Krammer.





Admissions by 3rd parties (who are not co-conspirators) are not competent evidence and are inadmissible as hearsay.  Only parties can have their admission introduced as nonhearsay.  State v English.


Out of court statements made by co-conspirators are admissible against other co-conspirators if they are made during and in furtherance of the conspiracy.  US v DiDomenico.


Statements of co-conspirators are admissible against a conspirator even if the statements were made before the conspirator joined the conspiracy.  US v Goldberg.


Narrative descriptions, mere “idle chatter,” and the superfluous casual conversations are not statements “in furtherance of” a conspiracy and therefore not admissible.  Additionally, a co-conspirator’s statement is in furtherance of the conspiracy when the statement is part of the information flow between conspirators and is intended to help each perform his role.  US v Doerr.


A Court can consider a statement (hearsay) as proof of the existence of a conspiracy and can decide to admit it under the co-conspirator exemption.  Basically it’s a preliminary question of fact if there was a conspiracy must be established by a preponderance of the evidence – not bound by rules of evidence when making this determination.  Bourjaily v US.





Assertion Centered Definition:  An out of court statement is hearsay when it is offered in evidence as proof of the matter asserted


Declarant Centered Definition:  An out of court statement is hearsay when it depends on the value upon the credibility of the declarant.





Proving Notice with Statements – Not Hearsay


A statement offered to prove the knowledge of the person (or the person had notice of a condition) to whom the statement was made is not hearsay.  Vinyard v Vinyard Funeral Homes.


Records and testimony regarding a doctor’s professional credentials, when offered to show the hospital should have had notice or been aware of the doctor’s incompetence are not hearsay.  Johnson v Misericordia.


If the relevance of the statement does not depend on the credibility of the out-of-court declarant, but instead on the testifying witness, it is not hearsay.  Ries Biologicals v Bank of Santa Fe.





Legally operative language – Not Hearsay


“I agree to sell you this car for $1000 tomorrow at noon” is not hearsay because it is legally operative language since the law of contracts is based upon an Objective Standard and regardless of the truth, it was said and is an offer.





Proof of the Matter Asserted 


Hearsay must prove the truth of the matter asserted.  D was asserting that they were being gouged by the P, but they aren’t trying to prove that issue.  Fun-Damental Too v Gemmy.


Any statement by a dying person is not hearsay when offered to prove that he was still alive at the time of the statement because it is not offered to prove the truth of his statement.  Estate v Murdock.


A statement is not hearsay when it is proposed to establish the fact the statement occurred, not the truth of the statement.  Subramaniam v Public Prosecutor.


Written assertions used as circumstantial evidence not to prove the contents of the writings are not hearsay and the combination of a limiting instruction was adequate for admission.  US v Jaramill-Suarez.





State of Mind – Not Hearsay


An actor’s state of mind is not relevant.  A statement which goes to a police officer’s statement of mind as to why he began an investigation is not relevant.  US v Hernandez.





Assertion


Nothing is an assertion unless it was intended to be an assertion or to communication something.  This includes verbal and non-verbal issues.  US v Zenni.


Suicide is an assertion/evidence of guilty mind.  Commonwealth v Knapp.





Lack of Statements as Admissible Evidence – Generally not admissible


Evidence of no complaints is too remote and should not be excluded hearsay (should not be admitted), unless in addition to the fact there were no complains, there is evidence of circumstances indicating that others similarly situated ate and had opportunity for complaining.  Silver v NY RR.














Boy’s statement qualifies as a Dying Declaration Exception to hearsay because, (i) homicide case (ii) the boy thought he was dying (iii) named the guy who shot him.  Soles v State.


The court determines admissibility and jury determines credibility


To consider a statement a dying declaration, the declarant must have spoken without hope of recovery, in the shadow of impending death.  Shepard v US.





Declarant Must be Human


A dog is not a declarant; therefore, no hearsay.  Buck v State.


Scientific instruments are not declarants; therefore, no hearsay.  City of Webster Groves v Quick.





Question of law and fact are not so easy to distinguish.  In situations where a fact needs to be determined prior to administering the law, we have grey area.  


Possible avenues:


Have a separate trial, with separate jury on issue of credibility (rare cuz expensive)


Have initial trial on credibility, then regular case, with the same jury


Let jurors hear everything, then allow them to allow or disallow in their decisions


Let the judge decide what will be admitted (Most Common)





Safety net:  After verdict, the judge can overturn or vacate jury decision if there is insufficient evidence from which a rational jury could find the preliminary fact.





For declaration to be admissible in evidence as part of Excited Utterance, it must be made in connection with an act proven by other evidence.  Truck Insurance Exchange v Michigan.


Nature of the Utterance:	Event startling enough to produce excitement and spontaneous


Time of the Utterance:		Utterance occurs before there has been time to contrive and misrepresent


Subject of the Utterance:	Must relate to the circumstances of the occurrence preceding it





Excited Utterance must be the product of an emotional reaction.  Present Sense Impressions must be a statement caused by instinct rather than a deliberate statement.  It must be a reflex product of an immediate sensual impression, unaided by retrospective mental processes.  Lira v Albert Einstein Med Ctr.





A statement regarding the declarant's present sense impression may be admitted as an exception to the hearsay rule.  Booth v State


Foundation:


Declarant must have personal knowledge


Statements were contemporaneous with the event


Witness is subject to cross-examination


Present Sense Impression requires (i) declarant’s statement contemporaneousness and (ii) comes from Personal Knowledge, but the statement itself or other circumstantial evidence can demonstrate the percipiency of the declarant who does not need to be identified.  State v Jones.


No requirement for Excitement (like there is for Excited Utterance)





In a civil action, the admissions by a party of any fact material to the issue are always competent evidence against him, wherever, or to whomsoever made.  Doesn’t even have to be a good FRE602 witness.  Reed v McCord.





Silence can be a manifestation of adoption and belief in a statement for both civil and criminal cases if under the circumstances a reasonable person would deny it.  US v Hoosier.


Admissibility of nonverbal communication is a preliminary question of fact for the trial judge to decide.  P must prove by a preponderance of the evidence that nonverbal communication was a manifestation to adopt, agree with, or approve a statement.  State v Carlson.





Under Federal Rule of Evidence 801(d)(2)(D), statements made by agents within the scope of their employment are admissible even if he does not have personal knowledge of the facts that his statements were based on.  Mahlandt v Wild Canid Survival


A hearsay statement which is admissible against an employee as an admission by party opponent is not automatically admissible against the employer.  Big Mack Trucking v Dickerson.  [old law]


Under today’s FRE:  It would have been admissible because


he was an agent at the time;


within the scope of his employment; and


made during the existence of the relationship


If a public record states an opinion, that alone does not bar it from admissibility under 801(8)(C).  In order to gain admission under 801(d)(2) the party must show the agency relationship.  Sabel v Mead Johnson.





Testmony given at the first trial, must be admissible at the second trial.  Identity of parties does not have to be the exact same in civil cases as long as in the previous action the opponent had (i) an opportunity (motive) to cross-examine the witness; and (ii) similar interests as the current party.  Travelers Fire Ins v Wright.


Offering party has burden of proof to show the parties had ‘similar motives’ at both proceedings. US v Salerno.


Admission of Grand Jury testimony is permissible under FRE804(b)(5) only if (i) the statement goes to a material fact; (ii) is more probative of the fact than other evidence that can reasonably be found; and (iii) The interest of justice as well as the general purpose of the evidentiary rules will be served by admission.  But normally, Grand Jury testimony is NOT admissible under FRE804(b)(1) because Defendant in Grand Jury proceedings are not represented by counsel and there is no opportunity to question witness.  US v Dent.





A declaration against interest by one NOT a party or in privity with a party to an action is admissible in evidence where: 


(i) the person making such declaration is either dead or unavailable as a witness due to sickness, insanity, or absence from the judgment.


(ii) The declarant had a peculiar means of knowing the facts which he stated;


(iii) The declaration was against his pecuniary or proprietary interest; and


(iv) He had no probable motive to falsify the facts stated.


GM McKelvey v General Casualty of America.


3rd party out of court statements against penal interests can be admissible if 


the remarks come within the hearsay exception as a statement against interest 


if there is sufficient corroboration to clearly indicate trustworthiness.  Contextual statements, neutral as to interest giving meaning to the declaration against interest can be used as statements against interest.  US v Barrett.


When a Declaration Against Interest is used to exculpate someone there must be corroborating evidence.  When Declaration Against Interest is used to inculpate there is NO requirement for corroborating evidence.  Williamson v US.





Cannot use FRE 803(3) to prove a statement of memory or belief (except in Will cases).  A person’s statement about their personal feelings is admissible.  Adkins v Brett.


Wherever the bodily or mental feelings of an individual are material to be proved, the usual expressions of such feelings are original and competent evidence.  Mutual Life v Hillmon.


Statements that are admissible under the mental state exception to the hearsay rule may still be admitted even if the intention they represent also involves the actions of someone other than the declarant. US v Pheaster.


Consumer surveys fall under the mental impression exception to the hearsay rule.  Zippo Manf v Rogers.





MCL803(a) Attempts to strike a balance between the Tender Years Exception and Defendant’s opportunity to confront accuser for hearsay on youngsters.  To the extent the statements are corroborated by:


Declarant was under 10 when statements were made;


Statement was shown to have been spontaneous and less prone to fabrication


Either declarant made statement immediately after or delay is excusable due to fear or other circumstances


Statement is introduced by someone other than declarant


If more than one statement is made about the incident, only the first one is admissible


Proponent must give notice to other side and can only be used in Criminal Case


ide the incident, only the first one is admissible


orating evdience.n to clearly indicate t


(MCL is more lenient than FRE)  Child does not have to testify to get in prior statements





A prior identification will be admissible as non-hearsay where witness is presently available to testify at the trial.  US v Owens.





Anything can be used to help a witness revive their memory of the events.  The anything is technically not evidence; therefore, not limited by the rules of evidence.  Baker v State.


If memory cannot be refreshed and the Anything is not admissible as Past Recollection Recorded, then neither the testimony, nor the evidence is admissible.  Adams v NY RR.





Records of Regularly Conducted Business Activity


Admissibility of business records requires the document to have been made by a person with knowledge of the event and be under a business duty or obligation to impart that information.  Johnson v Lutz.


Hospital and insurance records are admissible as business records.  US v Duncan.


Records must be made in the regular course of the business and for the purpose of assisting in carrying on that business.  Narration of how an accident occurred dictated by a treating doctor is not made in the regular course of treating, diagnosing, and curing patients, nor is it used to carry on the hospital’s business.  Williams v Alexander.


Computer printouts are business documents and don’t require additional foundation for admission.  Foundation for computer printouts: (i) Show the computer record is what the proponent claims; (ii) is sufficiently familiar with the record system; and (iii) Can establish that it was the regular practice of that business to make the record.  Hahnemann Univ Hospital v Dudnick.


Computer extracts created by computer departments which are found to have errors when spot checked and proponent refuses to release the entire database can be deemed inadmissible by trial court because (i) trustworthiness concerns; and (ii) extracts such as this are not created in the regular course of business.  Potamkin Cadillac v BRI.


Business records are those that are used for the systematic conduct of the business as a business.  Includes keeping the books, records, essential to its conduct or useful in its efficient operations.  Palmer v Hoffman.


Business records are admissible when introduced by a reliable, qualified witness.  The trial judge has discretion to determine the reliability of the witness.  Lewis v Baker.


A doctor’s report made in the regular course of business (when litigation was on the horizon) when offered by one other than the entrant or one for whom the entrant is then working is admissible.  Yates v Bair Transport.


Portions of investigatory reports otherwise admissible under FRE 803(8)(C) are not inadmissible merely because they state a conclusion or opinion.  As long as the conclusion is based on a factual investigation and satisfies the rules of trustworthiness requirement.  Beech Aircraft v Rainey.


A report which was generated by an executive agency and is not admissible against a criminal defendant under the public records exception to the hearsay rule is likewise inadmissible as a business record.  US v Oates.


Police reports are not business records nor public records; thus are not admissible.  US v Grady.





Police reports are not Public Records nor Business Records, thus inadmissible. US v Grady                              .





Admission of Grand Jury testimony is permissible under FRE804(b)(5) only if (i) the statement goes to a material fact; (ii) is more probative of the fact than other evidence that can reasonably be found; and (iii) The interest of justice as well as the general purpose of the evidentiary rules will be served by admission.  But normally, Grand Jury testimony is NOT admissible under FRE804(b)(1) because Defendant in Grand Jury proceedings are not represented by counsel and there is no opportunity to question witness.  US v Dent.





Written hearsay can be admitted if (i) The document and account appear to have been created under trustworthy conditions; and (ii) it was created immediately following the event while everything was still fresh in the mind of the declarant.  Turbyfill v Intl Harvester.


Admission of Grand Jury testimony is permissible under FRE804(b)(5) only if (i) the statement goes to a material fact; (ii) is more probative of the fact than other evidence that can reasonably be found; and (iii) The interest of justice as well as the general purpose of the evidentiary rules will be served by admission.  But normally, Grand Jury testimony is NOT admissible under FRE804(b)(1) because Defendant in Grand Jury proceedings are not represented by counsel and there is no opportunity to question witness.  US v Dent.


Confrontation Clause:  Spontaneous declarations and Statements made in the Course of Securing Medical Treatment can be admitted without having to produce declarant nor having to show that declarant is unavailable; thus it is not a violation of the Confrontation Clause.  White v Illinois.


Where constitutional rights directly affecting the ascertainment of guilt are implicated, the hearsay rule may not be applied mechanistically to defeat the ends of justice. Chambers v Mississippi.


Statements against interest which have reasonable reliability should NOT be excluded as hearsay for exculpating defendant when it would deny defendant a fair trial.  Green v Georgia.





Any communication from the attorney to the client that is based on facts obtained by the attorney from a source other than his client, the transmission to defendant from attorney of that fact of the time of trial is not privileged.  Telling a client his court date/time is not privileged information.


Privilege only counts when:


The asserted hold of the privilege is or sought to become a client


The person to whom the communication was made 


is a member of the bar or his subordinate; and 


in connection with this communication is acting as a lawyer


The communication relates to a fact of which the attorney was informed


By his client


Without the presence of strangers


For the purpose of securing primarily either 


An opinion on law; 


Legal services; or


Assistance in some legal proceeding; and NOT


For the purpose of committing a crime or tort; and


The privilege has been


Claimed; and 


Not waived by the client


US v Woodruff.


A communication between attorney and client which is done through an interpreter, messenger, or another agent of transmission, as well as, communication originating with the client’s agent and made to the attorney fall are privileged.  Therefore, a doctor hired specifically for litigation and not the client’s treating doctor can communicate with attorney and its privileged.  SF v Superior Court.


Communications between employees of a corporation and the corporate counsel are protected by attorney-client privilege.  Upjohn v US.





(1) Attorney-client privilege does not extend to conversations that are not within the realm of legitimate professional counsel and employment. 


(2) It is the duty of the client to keep his verbal conversation confidential from eavesdropping.  Those that eavesdrop can testify to what they heard, if it falls within hearsay rules. 


(3) Written confidential communications between husband/wife and read by another are NOT admissible.  


Clark v State.


In camera review is available to evaluate claims of crime of fraud only when justified.  The standard for justification is (i) the judge should require a showing of a factual basis adequate to support a good faith belief by a reasonable person; then (ii) the decision to engage in the in camera review rests in the sound discretion of the district court in light of the fact and circumstances of the particular case.  US v Zolin


Attorney-client privilege survives death.  Swidler v US





Privilege is waived by a party who puts their physical or mental conditions to an action as a claim or defense.  Prink v Rockefeller Ctr.


Communication with psychotherapists and social workers in the course of psychotherapy are covered under the privilege.  Jaffee v Redmond.


Dangerous Patient Exception:  Allows the disclosure of confidential physician/psychotherapist-patient communications when the Dr has reasonable cause to believe that his patient is dangerous to himself or others.  Then he is obligated to use reasonable care to protect the intended victim from the patient who presents a serious danger of violence.  Menendez v Superior Court.





A criminal defendant cannot invoke the adverse spousal testimony privilege to prevent his spouse from voluntarily giving testimony against him; this privilege only belongs to the testifying spouse.  Trammel v US.





News people do not have a constitutional privilege to withhold subpoenaed documents.  Branzburg v. Hayes.





President has constitutional privilege to refuse to disclose information on matter of national security.  But collateral issues are not privileged.  US v Nixon. 


The government has a privilege against revealing military secrets.  US v Reynolds.


The government is not privileged against revealing the identity of an informer who allegedly took part in the transaction leading to a criminal defendant's arrest.  Roviaro v US.


Where the relevant issue is probable cause for arrest, the state does not necessarily have to disclose the identity of an informer.  McCray v Illinois.





Evidence of a person's general character is not admissible to prove that a person acted in a manner consistent with that character at the time of the incident.  Cleghorn v NY.


If a defendant raises the issue of his good character or reputation, then the prosecution can cross-examine the character witness about events and crimes from his past which could adversely affect the defendant's reputation. Michelson v US.





Evidence of prior criminal conduct is admissible to establish a defendant's modus operandi.  Camus, The stranger.


Modus Operandi:  Use of previous conviction to establish identify through MO is ok, but govt needs to prove events and current effect were sufficiently similar.  US v Carrillo.


Pattern:  Evidence of a criminal defendant's bad acts may not be admitted under Rule 404(b) to show a pattern of conduct.  US v Beasley.


Prior bad acts may be entered into evidence to show motive.  US v Cunningham.





Before evidence of a collateral offense is admissible for any purpose, the prosecution must first show by plain, clear and convicting evidence, that the defendant committed that offense.  Tucker v State.


Trial courts do not need to make a preliminary finding before ‘similar acts’ and other FRE404(b) evidence is submitted to the jury, only that sufficient evidence exist to support the finding that the defendant committed the similar act (sufficient to make a finding).  Huddleston v US.


FRE404(b) normally only applies to criminal cases, except when the central issue in a civil case is in nature criminal, the defendant may invoke the exceptions to FRE 404.  When character is used circumstantially, only reputation and opinion are acceptable forms of proof, specific instances of conduct are not permissible under FRE 404(a), but specific instances (must be numerous) of conduct are permissible under FRE406, proof of habit.  Perrin v Anderson.





No evidence of prior sexual conduct of victim may be admissible unless (i) offered by defendant on issue of the source of semen, disease, pregnancy or injury; (ii) offered by defendant for plaintiff credibility as provided by direct exam; (iii) Prior sexual history with defendant when consent is raised; or (iv) otherwise so relevant and material to a critical issues in the case that excluding it would violate the defendant’s constitutional rights.  State v Cassidy.


Exclusion of evidence which does not fall under a state's rape shield statute on the grounds that it is highly prejudicial may violate a defendant's rights under the Confrontation Clause.  Olden v KY.





Where there is a question of relevancy depending on a condition of fact, like the relationship issue here, the question goes to the jury for determination, not the judge.  US v Platero.





In a negligence action, evidence regarding the occurrence of similar events to the one at issue is admissible.  Simon v Kennebunkport.


The finding of a habit or regular use can be admissible to aid the jury on its inquiry whether the defendant performed the act in question.  Halloran v Virginia Chemicals.





Evidence of subsequent remedial actions is evidence that can be admitted for proof of feasibility and impeachment.  Tuer v McDonald.





Letters communicating facts of situation which are not intended as “offers to comprise a claim” or not as “part of a settlement negotiations” are NOT considered compromises/offers to comprise and are admissible.  Davidson v Prince.





Pleading guilty to a traffic infraction is admissible in a civil action as an admission against party opponent.  Ando v Woodberry.





Witness cannot be impeached upon matters collateral to the principal issues being tried.  Test of Collateralness:  Could the fact, as to which error is predicted, have been shown in evidence for any purpose independently of the contradiction?  State v Oswalt.


Collateral issues can be used in impeachment, if the statement was made by the witness who is being impeached.  Must still do balancing test.  US v Copelin.





In attempting to impeach a witness on the basis of his failure to completely disclose his criminal record on an application, a party may introduce evidence of the substance of the offenses which were omitted.  Also, if a witness puts his character in issue, it can be attacked.  US v Owens.


Cross-examination questions cannot constitute extrinsic evidence.  It is improper for questions on cross-examination to assume facts not in evidence.  US v Drake.


Mental illness may tend to produce bias in witness testimony.  Mental illness may or may not be collateral to the issue, but it should be committed to the providence of the jury.  It goes against the Confrontation Clause to deny a defendant the right to cross examine a witness regarding her psychiatric history.  US v Lindstrom.





FRE 609(a)(1): When attacking the credibility of a testifying defendant by admitting evidence of a prior similar conviction, a balancing test must be performed.  Similar crimes when introduced to impeach tend to be high prejudicial.  US v Sanders.


Factors from US v Sloman


Impeachment value of the prior crime


The point in time of the conviction and the witness’ subsequent history


The similarity between past crime and the charged one


The importance of the defendant’s testimony


The centrality of the credibility issue


FRE 609(a)(1):  Balancing test only applies to criminal cases.  Similarity in convictions for civil cases does not matter and evidence is admissible.  Green v Bock Laundry.


FRE609(a)(2): Trial court MUST admit prior convictions that involve dishonesty or false statements.  US v Wong.


Bank robbery is not a per se crime of dishonesty.  The term dishonesty shall have a narrow meaning and involve crimes that involve deceit, untruthfulness, and falsification.  US v Brackeen.


To raise and preserve for review the claim of improper impeachment with a prior conviction, the defendant MUST testify.  Luce v US.





A witness may be impeached by evidence that he has made, at other times, statements inconsistent with his present testimony; but before this can be done, the statements must be related to him, with the circumstances of the times, places and persons present; and he shall be asked whether he has made such statements, and if so, allowed to explain them.  Coles v Harsch.


A prior consistent statement has no relevancy to refute a charge unless the consistent statement was made before the source of the bias, interest, or incapacity originated.  Tome v US.





Proponent of a document must prove its content by an original document or have a good explanation why the original is not available.  Expert reports based on an x-ray must be supported in court with that x-ray.  Sirico v Cotto.


Best evidence rule does not apply to financial records of a business where the value of the business is not at issue.  Herzig v Swift.


The best evidence rule is limited to case where the contents of the writing are to be proved.  If the issue does not concern the contents of the writing, then BER doesn’t apply.  Meyers v US.


Motion pictures are writings.  In an obscenity case, the film needs to be introduced.  People v Enskat.





Items which are purported to be official police documents but are not certified by an officer or custodian who can testify to chain of custody are not admissible without the proper authentication.  US v Dockins.





FRE901(b) is not exhaustive.  Authenticating a phone call requires the proponent to offer “sufficient authentication to make a prima facie case that would allow the issue of identity to be decided by a jury”  The concern on phone calls is whether the correct number was dial or correct person picked up.  First State Bank v Maryland Causlty.





Trial court has discretion to admit testimony of child, retard, or the insane.  The judge should perform interview or some other in chambers test to determine if the witness has a capacity to observe, recollect, and communicate.  Hill v Skinner.





Mental Capacity


Infants: (i) understands what a lie is (ii) has ability to observe and recollect


Deranged: (i) knowledge and appreciation of oath and know consequences of perjury (ii) ability to tell an intelligent story





Hypnotically induced recall testimony is inadmissible.  Hypnosis does not render the witness incompetent to testify to those facts demonstrably recalled prior to hypnosis.  State ex rel Collins v Superior Court.


Per se rule excluding all post-hypnosis testimony infringes impermissibly on the right of a defendant to testify on his own behalf.  Rock v Arkansas.


Internal juror testimony that impeaches a verdict is not admissible.  There must be independent, nonjuror, evidence to impeach a jury verdict.  Basically a juror is not competent to impeach a verdict.  Tanner v US.





“General Acceptance” is not a necessary precondition to the admissibility of scientific evidence under FRE (overruled Fry), but the trial judge does have the task of ensuring that an expert’s testimony both rests on a reliable foundation and is relevant to the task at hand.  Daubert v Merrell Dow Pharmaceuticals


Michigan arguably clings to Fry, because it requires scientific evidence be “recognized procedures”


Standard of review on Daubert (admissibility of scientific evidence) issues is Abuse of Discretion.  In doing so, the trial court may conclude that there is simply too great an analytical gap between the data and the opinion proffered by experts.  GE v Joiner.


FRE702 applies to all scientific, technical, or other specialized matters.  Trial court has much leeway in (i) determining reliability of expert testimony; and (ii) deciding how to test an expert’s reliability.  Kumho Tire v Carmichael.





There is no parent-child privilege.  In re Grand Jury.
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