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                       Professor Starnes


FAMILY LAW I: MARRIAGE & DIVORCE OUTLINE

I.  State Regulations on Marriage: you need to get a license and go through a ceremony (solemnization).  

A.  Lack of Marriage License: Carrabetta v. Carrabetta: couple married in a religious ceremony but had never gotten a marriage license.  They lived together for 25 years and had four children.  They went to get a divorce, and then the issue came up of the lack of a marriage license.  The court decided that the marriage was not void.  The concurring opinion states that the marriage was valid, which is the majority rule among the states.  

1.  The statute did not say that the marriage was not void if you failed to get a marriage license, and if you failed to get a marriage license, there is a fine.  

2.  The licensing requirement is directory, not mandatory.  

B.  Void v. Voidable Marriages 

1.  A void marriage is a marriage that can be attacked by anybody, and can not be ratified.  Such as marriage between siblings.  

2.  A voidable marriage is a marriage that can only be attacked by the parties, and generally only by one of the parties, such as one party being underage.  That party can ratify the marriage, such as the young person ratifying the marriage when he or she turns eighteen.  

C.  UMDA (uniform marriage and divorce act) ( MMDA (model marriage and divorce act).  Basically the same thing, different name, because it is not adopted by enough jurisdictions to be considered uniform.


D.  Marriage license without a ceremony: harder to show consent and intent to be married.  

1.  Unauthorized person conducting ceremony: most courts will recognize the validity of the marriage, same as Carrabetta.  

E.  Registration: state requires registration of the marriage certificate.  

F.  Waiting period: three days in Michigan

G.  Common Law Marriage: two types according to English tradition, present mutual acceptation (agreement) and where parties were engaged and consummated their relationship (never accepted in U.S.).  

1.  How do you prove that this private agreement actually occurred?  The potential for fraud is enormous, so new requirements were added.  

2.  In Re Estate of Hall: Alan and Denise were living together before their divorces from other people.  They lived together for two years.  Alan died, and Denise wanted to be the representative.  

a.  The requirements are continuous cohabitation, holding out as if you are married (evidence that you treat each other as husband and wife in a public way), and present agreement to be husband and wife.  

b.  Common law marriage is only recognized in about 11 states.  

c.  Denise couldn't show an agreement that they would be married, so this was not a common law marriage.  On their tax returns, they listed themselves as single, they applied for loans as single people, she was not the beneficiary on his life insurance policy.  They purchased a time-share in their individual names, making no reference to their marital status.  

3.  This can impose marriage on people who do not choose to be married.  If you don't recognize common law marriage you are sometimes burdening those who just don't go through the formal requirements.  Does common law marriage debase formal marriage?  

H.  A marriage valid where celebrated is recognized everywhere.  MI doesn't recognize common law marriage.  It is a legal status, once entered, you are legally married.  There is no common law divorce.

I.  Putative Spouse  They went through a ceremony and lived together, but one was already married.  The second marriage is not valid.  

1.  In Re Estate of Vargas: Juan had two wives with a total of seven children.  He married Mildred in 1929, and Josephine in 1945.  Neither wife knew about the other.  When Juan died, the court split the money down the middle between the two wives.  Josephine was innocent and had a good-faith belief that she was Juan's only wife.  They went through a ceremony.  

a.  What's the consequence of being recognized as a putative spouse?  It depends on the case what a putative spouse is entitled to.  Putative is not entitled to a half-share.  This is an equitable doctrine courts apply in these bizarre situations to fashion a fair result.  

2.  MMDA section 201: marriage begins as a contract and once consent is gained, it takes on a status that authorizes the state to regulate it.  

a.  It's up to the first spouse to show that there was no divorce, not the second spouse's burden to show that there was one.  

3.  Problem 2-1: Harold married Corinne, and then separated.  Harold married Wilma in a ceremony after getting a marriage license but without waiting three days.  Harold was killed in a car accident on the way to the honeymoon.  Does it matter that they failed to wait three days?  Consistent with Carrabetta, argue that the failure to wait is a directory requirement and not mandatory to make the marriage invalid.  Common law marriage requires present agreement to be married, continuous cohabitation, and holding out that they are married.  Harold and Wilma did not cohabit as far as we know.  Wilma can invoke the presumption that her marriage was the valid one if she can show a valid common law or formal marriage.  Then Corinne would have to show that they never divorced.  For putative spouse, show a good faith belief in the validity of the marriage and a ceremony.  

II.  Substantive Requirements when can the state say no, you can't be married?

A.  Zablocki v. Redhail: Wisconsin statute preventing those who have minor children they must pay support for cannot marry without court approval.  The court will not approve if the person has not complied with the support order and the children are public charges or likely to become public charges.  If the person marries anyway, the marriage is void.  The person at bar was two years behind in support and even if he paid, the child would probably still be a public charge.  The Supreme Court found the statute unconstitutional, because it has a direct interference with the fundamental right to marry.  The statute must be tailored to meet a sufficiently important state interest.   This is not the strict scrutiny test, because that would severely limit the state's ability to regulate marriage.  There are other substantive restrictions on marriage: age, relationship, monogamy, consent, and opposite sex.  The legislature originally intended the statute to make people to go to counseling, but there was nothing about counseling in the statute.  The state's interest was to make sure previous children were taken care of, but the court says that there are other ways, and there is no protection for other children perhaps born outside of the second marriage.  

B.  Same Sex Relationships: Until 1970s, most courts and legislatures assumed marriage could only be between man and woman.  Hawaii amended constitution to allow itself the power to reserve marriage to opposite sex couples.  Reciprocal beneficiaries law to give a lot of the same benefits to same sex couples as marriage.  

1.  Baker v. Vermont: three same sex couples applied for marriage licenses but were denied.  The court looked at the Vermont constitution, specifically the Common Benefits clause.  The State argued marriage should be limited to opposite sex couples to protect procreation and child-rearing.  But the State allows same sex couples to adopt.  The court said that they could not deny same sex couples the rights and benefits of marriage, but that it could not be called marriage.  So they left it to the legislature to create civil unions.  Civil unions satisfy the common benefits clause and subject the union to the divorce laws.  

2.  DOMA: defense of marriage act.  In 1996, Clinton signed it.  Marriage means only a legal union between one man and one woman as husband and wife, and the word spouse refers only to a person of the opposite sex who is a husband or a wife.  

3.  Arguments against same-sex marriage: Marriage, Procreational, Religious/moral    

4.  Arguments for: fundamental right to choose life-partner/right to privacy, equal protection, gender discrimination issue, 

C.  Every state regulation of marriage must be measured against the constitutional right to marry.  These are age, incest, number…

1.  Age: most states say you must be 18 to marry, if you have parental permission you may be able to marry younger (if girl is pregnant).  What is the justification for this: People under 18 might not make the wisest decisions about a marital partner.  

2.  Incest: two kinds of prohibitions, consanguinity and affinity.  The effect is that the marriage is void.  

a.  Consanguinity is that you can't be too closely related by blood.  


i.  Incest is prohibited because of the possibility of birth defects.  

b.  Affinity is that you can't be too closely related by marriage.  

3.  Number: only one spouse at a time.  Polygamy is not protected by the Constitution.  State has an interest in reflecting the widely held values of the people.  The second marriage is void, in all states.  Serial polygamy is allowed (marry many people, but one at a time).  Polyandry: women with more than one husband.  

4.  Consent: capacity to consent, and you have to actually consent.  Fraudulently induced marriages are voidable.  Misrepresentation as to an essential part of marriage; ability and willingness to engage in sex, fertility. 

a.  Problem 2-7 Stanley would have a better chance at getting an annulment when she is pregnant by another man but told him that it was his.  

b. Breach of promise to marry: most states have abolished this action, but there is an action for restitution, such as to get the engagement ring back.  

III.  Law of the Intact Marriage:  what if the husband does not provide and the wife does not fulfill her duties?  

A.  McGuire v. McGuire: wife wanted some repairs done, an indoor toilet, and a new car with a heater.  Appellate court said wife knew that husband was cheap when she married him, and since they were still living together as husband and wife, the court did not want to interfere in the marital relationship.  Court did not want to open the floodgates to the court resolving all marital disputes and did not want to be a cause of stress in the marriage by interjecting a third party (the court).  We want to promote pluralism (that the individuals should determine what is right for them with no hard rule).  

B.  Doctrine of Necessaries: holding one spouse financially responsible for the bills of the other for necessaries, such as medical bills, food… Is an expensive sofa a necessary item?  The court can look at social standing to determine this.  

1.  North Carolina Baptist Hospitals v. Harris: a spouse may be held responsible for the necessary medical expenses incurred by the other.  The doctrine of necessaries is gender-neutral and can be held applicable to either spouse.  The court looked at four things:  whether medical services were provided to the spouse; whether the medical services were necessary for the health and well-being of the receiving spouse; whether the person against whom the action is brought was married to the person to whom the medical services were provided at the time such services were provided; and whether the payment for the necessaries has been made or not.  The court held that the wife was liable.     

2.  In MI, the Supreme Court abrogated the doctrine of necessaries.   

C.  According to common law (MI), the person in whose name the property is titled is the owner, even when they are married (title theory).  

D.  There are 8 community property states.  The key difference is that in a community property regime every dollar earned by either spouse during the marriage belongs to the community.  Who makes the decisions about the property?  These states recognize a dual management regime.  

1.  Brown v. Boeing Co.  first spouse to act in a dual management regime makes the decisions, so the wife in this case was stuck with her husband's decision about the pension.  Now there would be a different result due to federal law, meaning they both must decide. 

IV.  Divorce: Access to divorce

A.  No fault divorce-states are moving away from state regulation of marriage.  Started in CA.  

1.  MMDA required 6 months separation for no fault divorce or "serious marital discord."




a.  Irretrievable Breakdown: either unilateral or mutual.

2.  Pure No Fault: one party can get a divorce no matter what the other party wants.  MI is characterized as a pure no fault state.  

3.  Limited No Fault: mutual consent to divorce or if unilateral, the court must decide if the marriage is broken by one party showing fault.

a.  Mitchell In Missouri, husband wanted divorce, stating marriage irretrievably broken; wife didn't want divorce.  Court refused divorce because he could not prove her fault.  He must wait two years, which he eventually did.  

b.  parties can either allege fault or mutually consent to the divorce, which becomes a strategic decision.     

B.  Fault based divorce is a remedy for a spouse who has been wronged.

1.  In MI, reasons were adultery, physical incompetence at the time of marriage, imprisonment, desertion, habitual drunkenness, and at the court's discretion.     

2. Defenses to fault based divorce: recrimination, connivance (husband told wife to commit adultery), provocation

3.  If both parties wanted a divorce, the parties would collude to obtain grounds for divorce( led to reform of fault-based divorce. 

V.  Property Division:

A.  Property is generally a one-time division of assets, not modifiable, and in some circumstances dischargeable by bankruptcy.   Decide what belongs in the marital pot, and how should the court divide the pot?

1.  Community Property: marriage is a partnership, and any property owned is owned by the community.

a.  Traditional: Cream: couple owned a geyser in CA. Court held auction to determine ownership.  Wife appealed use of auction because she paid more than half geyser was worth.  Court was wrong to hold auction.  The focus is value and identification of community property.  Division by sale (sell and split half proceeds) or in kind or off-set (two properties worth same-one gets one, the other gets the other) piece of cake (party makes lists of items and other party chooses a list) 

b.  Contemporary: Provinzano: husband received retirement and disability benefits; wife is sales clerk.  Trial court gave benefits, life insurance policy, savings account and car to him, and interest in house, furniture and car to her with a lump sum alimony payment.  Trial court's rationale was that she could work, while he could not, so she is entitled to less than half of community property.  Division must be substantially equal.      

2.  Common law: title scheme.  the party that earns the property owns the property.  

a.  Traditional: Saff:  Property belongs to the title-holder, assigned by direct financial contribution.  They were married for 36 years, both worked.  Husband co-founded a profitable steel company, originally funded by joint funds.  She worked as part-time bookkeeper, for many years without pay.  She got tax-free use of the marital home.  She wants half-interest in the company.    

1.  Constructive Trust: there must be a promise (express or implied), which caused her to transfer property to him relying on the promise, that a confidential relationship existed between the parties and that one party has been unjustly enriched at the other's expense by the first's conduct.  The court found no promise, and that the gift of the funds was part of the normal marital relationship.     

2.  Court decided that if you can support yourself, you are probably not entitled to alimony.  She could work at her husband's company.  

b.  Contemporary: Michael: husband did not work.  Wife supported him.  Trial court gave husband 21%.  Appellate court  said that trial court's division went against weight of evidence.

1.  Luedke: Indiana Supreme Court says 50/50 starting point for split can be abandoned when trial court determines one spouse has "seriously neglected" his or her role.  Appellate court said that there is a 50/50 starting point to be equitable, but trial court and supreme court did not agree.  After this, legislature made presumption of 50/50 starting point and limited time period for alimony.     

B.  What is in the pot to be divided?


1.Community Property: property owned by the community

2.  Common law: traditional- nothing




a.  contemporary- marital property (not separate)/hotchpot

C.  How do you divide it?


1.  Community Property: traditional- 50/50





        
contemporary- equitably



2.   Common law: equitable distribution

D.  Dual property scheme: property acquired during the marriage, unless acquired by gift or inheritance, is marital property.  Most states follow this, including MI.  

1.  Every common law state has an equitable distribution scheme, including MI.  Is there a strong reliance issue?  There is a predominance of the need-based scheme.  There is a contribution scheme, saying how much you contribute is a factor.  

E.  Community property regime was traditionally a 50% split, but now is more of an equitable distribution.  Property acquired during marriage is equally owned, this is the starting point, unlike common law.  

1.  Problem 4.3:  What is in the pot?  In community property, the company would belong to both because acquired during marriage with marital funds and marital labor by the husband.  In common law, the company would also be in the pot.    How should it be divided?  Traditional community property would give each spouse half.  Common law equitable distribution, consider reliance, need and contribution.  The court may look at the title of the company.  

F.  Enhanced value of separate property-look at natural increase v. increase through spousal labor.


1.  If the increase is natural or passive, it is separate property.


2.  If the increase is due to marital labor, it is marital property.  

G.  Marital Fault : 15 states allow this consideration, including MI.  NY allows it only if the marital fault is egregious.    

H.  Financial Fault: one spouse has dissipated the assets outside of other marital sins.  


1.  This is always relevant.

I.  Painter: early common law court struggling with statutory language that seems to create a dual property regime, but does not want to, because it seems to be approaching community property.  Separate property is converted to marital property during the marriage, a certain percentage at a time. 

1.   Replacement: separate property stays separate property.  If you use money from separate bank accounts to buy a car, it is still separate property.

J.  Debts: treated the same way as assets.  If it is acquired during the marriage it is presumed a marital debt.  Creditor still has right to go after other spouse.  Don't set up situation where one spouse gets a car and the other gets the debt.  If it is a joint debt, as far as the creditor is concerned, it stays a joint debt.  

K.  Deferred Compensation: If there is an asset that you might not recognize immediately as an asset…  such as pensions.   Marital property is any property acquired during marriage, other than gift or inheritance.  

1.  Niroo: Insurance salesman had possibility of future commissions on renewal policies.  These were marital property.     

a.  If the property right is earned during marriage, it is marital property, even if it is not collected on until later.  Deferred compensation might include a pension.  It might also be contingent compensation, which can also be marital property, such as a contingent fee in a lawsuit or an unvested pension.  

b.  If the right to the deferred and contingent compensation is partially earned during marriage and partially after, it is a mix of marital and separate contributions, such as in Niroo.  Court asked whether renewal commissions were earned primarily during marriage.  If they were, they would be treated as marital property.  

c.  The husband in Niroo took advances against the commissions.  Trial court said the advancements were not a marital debt, but the appellate court said they were, and valued them only for their equity.  Only the equity would be put into the marital pot for valuation.  

2.  Pension:  a kind of deferred compensation.  If it is not vested, it may still be marital property, but the fact that it is contingent may defer its present value.  When do you distribute it?

a.  You could distribute it at the time of divorce or when the employee retires and starts to draw on it.  If you distribute it immediately, it involves some tough valuation decisions, because you don't know what it will be worth until it retires.  If the spouse doesn't want to retire, they may be forced to because the spouse will be entitled to part.  

i.  If you don't distribute immediately, the other spouse will have to wait, and there is no benefit to that spouse if the employee defers retirement and earns more.  

b.  REA (Retirement Equity Act): distribution of ERISA benefits in a divorce action.  

i.  QDRO (Qualified Domestic Relations Order): allows the divorce court to bifurcate the pension, requiring pension plan administrator to make payments to the non-employee spouse.  The court requires the plan to begin making payments to that spouse at the employee's earliest retirement date, even if that employee doesn't retire.  Number of years of employment during marriage, divided by total number of years of employment, multiplied by the amount in the pension.  

ii.  QDRO not available to public service employees, which is not covered by ERISA.  Many states have set up similar schemes, including MI, (EDRO). 

c.  Problem 4-9: Wife may be able to get part of ranch if it was part of his retirement, therefore she might be able to get a part of what was earned during marriage.  The husband may have acquired the right to this during marriage.  Is it too late to open up the divorce action?  She might argue fraud, that he hid the right or expectation from her. 

L.  Value of a Degree.  O'Brien v. O'Brien: wife had bachelors, husband got his after marriage.  Moved to Mexico, where husband was medical student.  Wife passed up opportunity for permanent certification.  She was the breadwinner for nine years, he went to school.  Two months after his certification, he filed for divorce.  Primary determinant for alimony is need, but she can support herself, so alimony is not an option.  

1.  Trial court found that wife contributed 76% of the income, that his license was marital property and her expert said his medical license is worth $472,000.  The trial court gave her 40% of this value.  It is not modifiable and even if he fails to earn as much as the expert says he will, husband will still have to pay.  The court refers to marriage as an economic partnership.  

N.  Goodwill: be able to identify when goodwill is a possibility and there is more than one way to value it.  

1.  The probability that customers will return, the tendency of customers to return because of its name, regardless of its location.  It can be an asset, because it generates excess earnings.  

a.  Difference between the market value and the value of the tangible assets is the goodwill.  

b.  How would you distinguish the professional capacity and reputation of the individual from the earnings of the professional establishment because of the name?  

2.  Capitalization: the difference between the earnings of this spouse and the earnings of a comparable spouse.  Actual earnings (5 year average) – employee norm (comparable) – tangible assets = Excess Earnings.  Capitalization factor (number of years to multiply excess earnings by)

3.  Hanson: unless a practice has market value, it does not have goodwill that can be marital property.  Two couples getting divorced, the husbands are partners in a oral surgery practice.  The court said that there can be goodwill, but that there is no goodwill in this practice.  And goodwill is not marital property.  

4.  Problem: 4-12: Husband may not be reporting all of his income.  If wife's money was a gift to her, she can argue that she was an investor in the business.  If the money was a gift to the couple, it would not be separate property.  

5.  Is the goodwill personal or does it belong to the enterprise?  If it is personal, it is not marital property, if it belongs to the enterprise, it is marital property.

O.  The pot opens when the marriage begins and usually closes when the divorce petitions is filed, but there are some variations on when it closes.  

VI.  Alimony: typically modifiable and originally supposed to be short-term for rehabilitating a needy spouse.  Is alimony appropriate?  Do you meet the qualifications?  Quantification- how much for how long?

A.  Orr: can you constitutionally make alimony only available to women and not men?  Of course not.  

B.  Wilson: wife's spousal support was terminated and she ended up on public assistance.  When does husband's burden end and society's begin?  

1.  Reliance is often a basis for alimony, but contribution tends to provide only a small amount, because it's hard to show a value for home-making.  

C.  Qualification: Does the person qualify for alimony?  Most statutes look at need and contribution.  Three underlying themes: 

1.  need of the recipient (reliance rationale); 

2.  restitution (contribution rationale); and 

3.  expectation rationale (lower-earning party invested in the marital relationship and is entitled to a payback).  

a.  Expectation is a partnership focus.  They are equal, joint partners in the marriage and each should share equally, not because you are a victim or because you contributed to a gain.  

D.  Quantification: How do you quantify the alimony?  What amount and for what duration?  It can either be for a fixed or indefinite term.  

1.  Rainwater: 22 year marriage, grown kids.  Marital standard of living as a major factor in maintenance awards, and the receiving spouse's contribution to the earning ability of the paying spouse.  Award was scheduled to decrease after schooling for wife.  Indefinite term for the award.  The incomes weren't equalized, just enough was given to the wife to keep her at the marital standard of living.  

2.  Hughes: alimony awarded to wife until death or remarriage of wife.  7 year marriage, no kids.  Post-nuptial agreement transferred some of husband's separate property to the community.  Court states wife made no contribution to husband's education or earning capacity.  She had a job before the marriage.  She wasn't able to show that she couldn't make a living and the length of the marriage was short, so she didn't invest as much.  

3.  Hecker: 9 year marriage, two kids.  Court awarded wife child support and alimony, which was increased later.  After the kids graduated, she wanted a continuance of alimony, which was granted.  

a.  The determinative fact seem to be the children.  The length of the marriage may not the main factor.  

E.  ALI: spouse should be compensated for loss.  Primary goal is to limit trial court discretion.  You can claim alimony under both sections, but should not exceed 40%.

1.  5.05: Rebuttable presumption of qualification for alimony of a marriage of duration of threshold period of  years (5) and a threshold disparity of earning (25%).  

a.  Amount: figure disparity in earnings and multiply by a factor (length of the marriage times a percentage (.1)) Not over 40%.  

b.  Duration: states need a constant, such as 50%, times length of marriage.  ALI suggests fixed term for marriage of less than 20 years where the claimant is under 40.    

2.  5.06: for primary caretaker of kids or third party to whom spouse owes a moral obligation, you can collect alimony.  Rebuttable presumption of qualification of alimony if you were a caretaker for the threshold period of time and disparity in earning.  Similar to previous formula, but multiplied not by duration of marriage but duration of the care-taking.  

a.  To rebut, the other party can try to show the claimant did not provide substantially more than half of the care provided for the children by the spouses.     

b.  Amount: Disparity by % (length of time of care-giving multiplied by (illus. suggests 0.15).

c.  Length: length of care-giving multiplied by % (0.5)

d.  You can combine awards under these two sections, but you can't get more than 40% of the disparity.  

F.  Washtenaw county: family court bench book.  some kind of equal lifestyles may be an appropriate goal.  When a family of three splits into 2 and 1; the 2 portion needs about 57% of total family income.  When a family of four splits into 3 and 1, the 3 portion needs 62% of total family income.  

G.  Fault: should marital sin be a factor in calculating alimony?  Courts are split on this issue.  

1.  Tenner: wife engaged in affairs, told her husband about them.  She had multiple personality disorder.  The court prefers the standard that the wife had the burden of proving by the preponderance of the evidence that the time she committed adultery, she was unable to appreciate the wrongfulness of her conduct.  The trial judge found that she was able to appreciate the wrongfulness of her conduct and reduced her request for maintenance.  

a.  In NY, egregious fault can be considered.  

2.  Taylor: wife was awarded alimony because she was physically abused by her husband.  C of A thought it improper to employ such an award as a means of punishing the spouse from whom alimony was sought or as a substitute for a money judgment in a personal injury case (tort action).  

H.  Reimbursement and Rescission: 
1.  Dela Rosa: parties agreed that wife would work while husband received undergrad and medical degrees.  He is in his second year of medical school (after five years of marriage).  Wife is entitled to reimbursement alimony.  

a.  Wife ought to recover her contribution to the husband's education costs and husband's living expenses while he was a student.  She is treated as a creditor, unlike in O'Brien where wife was considered an investor and she got a return on her investment (investment in the degree and the expected standard of living).  

2.  Reimbursement ALI 5.15: allows a reimbursement in any case where a direct contribution has been made to spouse's education or support and the education substantially enhanced that spouse's earning capabilities and the education or training was completed within less than a specified number of years before the filing of the petition for dissolution.

3.  Rescission ALI 5.16: restoration of premarital living standard after a short marriage.  

I.  Modification:  MMDA section 316: a showing of changed circumstances so substantial and continuing as to make the terms unconscionable.  MI-substantial change of circumstances

1.  Such changed circumstances:

a.  Death of a party

b.  Remarriage of recipient

c.  Co-habitation of recipient

d.  Economic changes in either party's situation

2.  Reasons for court to alter alimony under the ideas:

a.  Need/Reliance

b.  Contribution/Restitution

c.  Expectation/partnership theory

3.  Traditional rule is that alimony is terminated upon cohabitation.  The trend is to treat cohabitation as whether the cohabitation has a financial impact on the status of the spouse receiving alimony.  

a.  Melletz: Husband wanted alimony suspended because of wife's alleged cohabitation with a male friend.  Wife received $400 a week.  There was a cohabitation provision in the alimony agreement.  Court said husband was trying to regulate ex-wife's activities and her freedom to engage in legal activities.  There were 10 overnights.    

b.  O'Connor v. Brando: creditor attempts to attach the alimony received by Movita Brando from Marlon Brando, Marlon argues that his alimony obligation should end because of Movita's boyfriend.  Their alimony agreement tends to broadly define marriage so that if you are living in a marital type relationship, alimony ends.  Trial court said that wife and boyfriend were cohabiting, but they did not appear to be married, so that alimony should not end under the agreement.  Appellate court said no, that was a bad policy, suggesting people just advertise that they are living in sin.  

4.  What happens when the payer's income is reduced?  Was it voluntary or involuntary?  Voluntary are much less likely to justify a reduction in alimony than an involuntary reduction.  Some courts have said that you have to take your previous obligations (to ex) into account when planning your future.

5.  MI change in circumstances, change in need is valid, remarriage may be a case for termination absent extraordinary circumstances

VII.  Child Support:  Duty to support lasts until majority, emancipation, death of payer.  Duty, enforcement and modification. 

A.  Duty was originally only on fathers, but it is now on both the father and the mother.  Independent of custody rights.  Parent cannot say that he was deprived of visitation, therefore he will not pay child support.  Some states authorize a court to order support for college even though the child is past the age of majority.  The states are split on whether or not the court has the authority to do that, and then whether it is appropriate.

1.  The duty ended if the child was emancipated (joining military or getting married).  Or if the child is able to support his or herself.  

2.  Traditionally ends on the parent's death.  Adoption, or death of the child also terminates parent's obligation to support.  

3.  Step-parent has no legal obligation to support child.   

B.  MI rule: court may order post-majority support if the child is between 18 and 19 and a half, only appropriate if the child is in high school, has a reasonable expectation of completing high school, and is still living with the payee of the child support.  

C.  Just because you are denied visitation, you cannot deny support or vice versa.  No self-help.  However, a court can reduce child support because of denial of visitation.

1.  MI Child Support Guidelines:  child support can be abated by 50% when the child has lived with the non-custodial parent for a certain period of time.  If visitation is missed, an alternate plan can be ordered.  

D.  The critical question in calculating support cannot be how much it costs to raise a child, but how much that family is spending on the child.  

1.  Every state must have guidelines and they must operate as rebuttable presumptions.  Children shouldn't suffer more than any other family member.

2.  Guidelines do not include health care or child care.    

E.  Equal living standard: equalize the two households.  No state follows.  

F.  Income Sharing (Marginal Expenditure Formula): child support should be based on what amount of money a household needs to maintain standard of living when you add a child to the household. 

1.  What percentage of family spending is spent on children?    

2.  What percentage of family income would be spent on children?

3.  Non-custodial parent should pay 22% of income for 1 kid, 34% for 2 kids, and 44% for 3 kids.  

4.  Single parent family spends 36% on 1 kid, 51% on 2 kids, 61% on 3 kids.  

5.  Dennis: The court ordered Dennis (auto mechanic) to seek other work.  He did not have to take the job, but he had to search for higher paying work.  The dissent seemed to think he had undisclosed income and that he was okay with the state supporting his children.  What business of the court is it to tell him not to be an auto mechanic anymore?    

G.  Three common fact patterns: step-children, high income of obligor, and other legal children of the obligor.  

1.  Donahue v. Getman: Wife appeals child support payments of $120 per month.  Husband is disabled, and the guidelines recommended $539-578.  Husband was supporting step-children.  Trial court did not look at all five factors and varied from the amount due to his condition, his large indebtedness and the medical condition of his step-children.  "A parent's responsibility to support his children is paramount; other debts are secondary.  This includes obligations resulting from remarriage."  The trial court did not address the financial needs of his natural children, while focusing on the needs of his step-children and other debts.  

2.  State v. Hall: court is concerned that the mother should not be the beneficiary of the child support payments and should not upgrade the mom's standard of living.    

a.  The payer cannot seek a downward modification of child support because of new children, but can defend against a motion to raise support because of new children.  

3.  Modification because of reduction of income: if it's involuntary, court may order a reduction (easier than alimony reduction) but if it's voluntary, they probably won't.  There is no retroactive modification of child support.

4.  Price: son went to live with non-custodial father, who stopped paying support.  Mother sought payment.  Father should have filed a motion when the custody arrangement changed or got a written agreement.  In MI, reduction can date back to the date you filed the petition.  

H.  Two approaches to solving support collection problems:

1.  Traditional: custodial parent to file a contempt action against non-paying parent, custodial must find and pay court costs, and there is judicial discretion.  

a.  Many defenses to payment, res judicata, that the original amount was inappropriate,  I already paid, by taking kid out to dinner and buying presents (no defense), kid was with me for extended period of time, filed for bankruptcy, custodial parent waited too long-laches and statutes of limitations.  

2.  Modern: responsibilities for child support enforcement on state agencies.  Failure to pay amount over $5,000 a federal crime if child lives in another state.  

a.  Federal law does not allow the firing of an employee due to income withholding order.  Liens can be imposed on real estate.  License suspension.    

I.  You can't bind the court from acting in the best interests of the child by entering into a private agreement.  

1.  Mom and Dad divorce in Virginia.  Mom pays support.  Mom moves to South Carolina and stops paying support, though she gets a better job.  Dad could go to South Carolina and start an action for support, but that would be expensive.  Long arm statutes aren't always available.  UIFSA allows Dad to deal with local agencies to get the support order registered in South Carolina, and then the South Carolina courts can enforce it.  Every state has adopted UIFSA (Uniform Interstate Family Support Act).  URESA and RURESA were state laws with problems, so the federal government adopted FFCCSOA .(full faith and credit for child support order act-registration and enforcement mechanism) until every state adopted UIFSA.  

J.  When does a subsequent state have jurisdiction to modify an existing support order from another state?  

1.  Jefferson County: county was seeking to register a 1992 child support order from MI.  Husband to pay $87 a week with $39,642 in arrearages.  Arkansas court modified the order over the years, reducing it to $25 and basing the amount on a lesser amount in arrearage.  MI did not have UIFSA at the time.  The court says that Michigan's failure to enact UIFSA did not permitted the Chancellor to decline to enforce the MI decree that was filed pursuant to the Arkansas UIFSA.

2.  UIFSA section 205 Continuing Exclusive Jurisdiction in state that issues the first child support order so long as one of the parties remains in that state (mom, dad or the child).  You can lose it if all the parties leave the state or agree in writing that another state will have jurisdiction.  8 bases for jurisdiction over an obligor, such as intercourse in the state.

3.  Section 207 if more than one tribunal orders child support, than the tribunal with continuing exclusive jurisdiction must be recognized.  

4.  Section 611 Subsequent state cannot modify existing order if one of the parties remains in that state.  Only can modify if all parties have moved out of state and the party seeking to enforce or modify files an action in the state of the obligor's residence.  

5.  P.A.N. divorced in NY, $80 week.  Modified to $140/week.  Delaware modified to $280/2 weeks and then to $143/2 weeks.  Court held that Delaware could not modify because wife and children still lived in NY, which had continuing exclusive jurisdiction.

VIII.  Custody.  Best interests of the child: standard rather than a rule.  

A.  Rules of Thumb that help guide judicial discretion or create a presumption:

1.  Gender (tender years, primary caregiver)

2.  Moral Fitness

3.  Race

4.  Child's Preference

5.  Religion

B.  Burchard: after a brief fling, woman became pregnant.  He denied paternity until blood tests proved it.  Man wanted visitation, woman didn't want him to have it.  So man sued for custody and would provide woman with visitation.  Trial court granted man custody because he was better off, married and would grant visitation.  Appellate court said that remedy would be to award child support not to take away custody.  The courts must not presume that a working mother is a less satisfactory parent or less fully committed to the care of her child.

C.  Garska: father tried to get custody after adoption proceeding commence for child to be on grandparents' health insurance.  Trial court gave custody to father.  Mom was primary caregiver, and as long as she is a fit caretaker, custody should remain with her.  

1.  Primary caretaker has been abandoned as a presumption, and is now just a factor.    

D.  Tender years presumption: children of a tender age belong with their mothers.  What is a child of tender years?  

1.  Some courts prefer to place older children with the parent of the same sex.  

E.  Morality: Is a parent's sexual orientation relevant?  Does that create a rebuttable presumption?  Or is it a tiebreaker issue?  

1.  Roe: the father's continuing homosexual behavior caused the court to give full custody to the mother and the father would not get visitation if he was sharing a bedroom with his lover.  The court stated that the homosexual behavior of the father would put a strain or have a negative effect on the daughter.  The court felt that the dad was unfit because he was putting his own gratification ahead of the child's well-being because of social condemnation.  

F.  Race.  Palmore: Supreme court gave custody to mother, saying that race of her boyfriend should not be a factor in a custody determination.  The trial court had said there would be hypothetical stress on the child because of the relationship.  

G.  Child’s Preference: It depends on the child’s age how much weight we place on a child’s preference.  Some courts say the child has to be over 14 years of age in order to place great weight on their choice.  

1.  Puts pressure on the child and creates a weird incentive for the parents to try to ‘buy off’ the child.  There is also a pressure to side with the parent they feel the sorriest for.  

2.  Because of these negative consequences, this is not such a good idea when you start to implement it.  

H.  Religion: Does the parent who practices the religion in which the child has been raised have an advantage over the other parent?  There is case law saying yes, they do have an advantage.  Stability is a big factor.  

I.  Best Interest of the Child: A general view in deciding child custody, and the one used most commonly today.  Judicial discretion is very broad, but only one percent of contested child custody cases go to appeal.  

J.  Joint Custody: When this was first introduced, it was thought of as a great idea to fulfill both parent’s wishes and the child’s best interests.  Today, it is still really popular.

1.  Physical Joint Custody: The child goes back and forth between the two parents. 

a.  In Michigan, 50% of the cases involve joint physical custody.  Michigan has a preference for joint custody, but not a presumption.  

b.  In today’s mobile world, it is hard to keep the parents close enough to share physical custody.  

2.  Joint Legal Custody: Both parents share the decision-making authority over the child.  This is awarded much more often than joint physical custody.  

a.  In Michigan, 75-80% of the cases involve joint legal custody. 

b.  It is not always easy to pinpoint if you have physical custody when you have legal custody and have long visitation periods.  

3.  Weidner: The parents do not get along very well, so the trial court did not award joint custody to both parents.  The statute in this jurisdiction favors joint custody, but it is not a presumption.  The lower court was correct.  The pre-conditions to successful joint custody arrangements were unlikely to be met, and it is in the best interests of the children not to award joint custody.   

a.  This is the biggest hurdle to joint custody.  You must have parents who can communicate and be able to be work together to make decisions for the children.  

b.  It is a big risk for one parent to be the one stressing that the parents can’t get along.  If you show the court that you can’t get along because of your anger towards the other spouse, then it could backfire against you.  (See Problem 6-11).  

4.  ALI: Adopted an approximation standard.  Try to maintain the situation of care-taking that happened before the divorce.  Approximate what happened before the divorce and maintain the status quo.  This goes to joint physical custody.  

K.  Visitation Rights/Parenting Time: When one parent has sole custody, it is strongly favored that the other parent have parenting time.  It may be specific or it may be reasonable.  

1.  Reasonable: Alternate weekends, alternate holidays, etc.

2.  Denial: Denial of visitation is very rare.  It must be based upon a very severe situation, such as child abuse.  

3.  Recurring Issues: When one parent has another relationship.  Conflict for the child when parents are in other relationships, or one parent practices a different religion.  

4.  Child’s Wishes: What happens when a child firmly refuses to go and visit the other parent.  Once in a while the court is willing to terminate child support if the child does not visit.  No real good solution to this problem.  

5.  Custodial Parent Sanctions: Michigan has a provision that creates makeup parenting time through the friend of the court.  The parent refusing to allow the child to visit the other parent may be subject to license suspension and other penalties.  

6.  Visiting Parent Sanctions: There are no sanctions or penalties for a parent who fails to exercise their visitation rights.  The ALI would support a rule that penalizes the visiting parent with money sanctions for the time the child spends extra with the other parent.  

L.  Modification of Custody: 

1.  Changed Circumstances: The general test to modifying custody.  Because of res judicata, the court will only litigate new issues, and not those they have already litigated.  Therefore you must bring forth new facts in order to have a change in custody orders.   

a.  Most courts would apply this rule to both a litigated custody order as well as a settlement agreement between both parties.  

b.  Michigan recognizes this change in circumstances rule as well as the best interests of the child.  

M.  Best Interest Standard: This rule is also used in modifying custody orders.  

1.  Burchard v. Garay: The court finds that the best interest of the child is the only standard that they are going to look at.  The change in circumstance test is not needed here in order to modify custody.  In this case, there was a settlement agreement, and no previous judicial litigation.  

N.  Relocation: This is a hot issue, especially in Michigan.  Most typically courts apply a balancing test (4 prong test), and Michigan followed it up until January of this year.  

1.  Typical Balancing Test: 1. Improve life, 2. Integrity of the move, 3. Custodial parents compliance with visitation orders, and 4. Suitable visitation will foster a meaningful relationship.  

2.  Michigan: New legislation going on in Michigan.  100-mile moving rule.  In order to move, the two parents must agree, or the court must allow the move under the balancing test.  Prior to this legislation, a parent could unilaterally decide to move more than 100 miles as long as it was in Michigan.  So this is much more restrictive.  


3.  Whealon: The mother who wanted to move in order to receive another job.  She asks for sole physical custody because it would be very tough for the dad to exercise visitation when the child is across the country.  The mother did not have the burden of proving why the child’s best interests would be met by moving.  The burden is on the parent modifying custody and not the one moving.  

O.  Grandparent/Non-parent Custody/Visitation: 

1.  Parental Preference Rule: We prefer the parent in child custody over any other person.  Traditionally you had to show that the parent was unfit in order to show why the parent should not be the custodian.  Now by statute we presume that the biological parent is fit for parenting, so it is just a burden to overcome.  

a.  It is a tough road to overcome the custody of a biological parent, especially if they want custody rights.  

2.  Grandparent Visitation Rights: Only arises when the parents say “no”, we don’t want the grandparent to see the children, so the grandparents ask the court to grant visitation.  On one hand we want family autonomy and the parents to make decisions in the best interest of the child.  On the other hand, we want to promote family values.  

a.  King: The grandfather in this case wants visitation rights over his granddaughter.  The parents objected and he brings this suit.  The grandfather is allowed to have visitation rights.  The statute is considered constitutional.  Strong dissent against this statute.  

b.  Troxel v. Grandville: United States Supreme Court case in 2000.  Dealt with a Washington statute that allowed any third person to petition for visitation rights if they found it was in the best interest of the child.  Grandparents who petitioned for specific visitation rights after their son (children’s father) committed suicide.  The statute in question was too broad.  But they stopped short of saying that a more narrowly construed statute would also be wrong.  So grandparent visitation rights would probably be alright under this case.  

c.  Michigan: Specifically recognizes a petition by a grandparent for visitation time.  

3.  Third Persons: See problem 6-18.  The ALI draws the line and finds that anyone who has been paid to take care of the children should not be allowed visitation rights.  But the ALI allows any third person who has had a “parent-child” relationship to petition for visitation rights, or residential responsibility, if it is in the best interest of the children.  

IX.  Divorce Jurisdiction
A.  Domicile: Typically what is needed for jurisdiction in granting a divorce.  

B.  Personal Jurisdiction: You need personal jurisdiction to award a property order or maybe support orders.  

C.  Custody Dispute Jurisdiction:

1.  State Law Rule: Jurisdiction over custody depends upon the presence of the child in the state.  There are problems with this reasoning because custody decrees are modifiable, and it creates incentives to move from state to state in order to get the decree you want.  New laws were passes to end the incentive to kidnap children. 

2.  Uniform Child Custody Jurisdiction Act (UCCJA): Uniform state law now adopted in every state.  

a.  Initial Jurisdiction: Two tests to enter the first custody decree.  The court has jurisdiction if one of these two elements are met: 

i.  Home State Rule § 3(a)(1): You can show that you are the home state now, a parent remains, or you have been the home state within 6 months.  6 months with the parent.  

ii.  Significant Connection § 3(a)(2): Broad view on significant connection within a state.  

b.  Simultaneous Proceedings in Other States § 6(a): This is a first to file rule, and deals with the possibility of two states having proper jurisdiction.  

c.  Jurisdiction Declined by Reason of Conduct § 8(a): The kidnapping situation.  

d.  Modification Jurisdiction: Can only modify if the original state has lost jurisdiction.  It is not clear how a state would lose jurisdiction.  The original state would keeps its continuing exclusive jurisdiction if, 

i.  You have a parent or child remaining in the state.

ii.  You continue to have the initial jurisdiction qualifiers.  

3.  Parental Kidnapping Prevention Act (PKPA): Federal law. It is the federal law that holds another state must give full faith and credit to another state’s custody decree.  Factors in recognizing other states:

a.  Initial Jurisdiction: You must have initial jurisdiction within your own state law (UCCJA) and,

i.  You are the home state under the UCCJA.   

ii.  Significant connection jurisdiction.  You cannot claim jurisdiction under the significant connection if there is no home state (unlike the UCCJA).  

iii.  This creates a problem.  A state could have jurisdiction under its own state law under UCCJA, but does not have jurisdiction under the PKPA because there was a home state.  In such a situation, the PKPA would not mandate another state to recognize the first decree, but it does not prohibit it either.  Most states would give full faith and credit to the first decree.  Because of this the PKPA is not really necessary anymore, after UCCJA was implemented.

b.  Modification Jurisdiction: A state has continuing exclusive jurisdiction if,

i.  There is jurisdiction under UCCJA.

ii.  A parent or child remains in the first state.  

4.  Problem 7-5, page 768: Which state has jurisdiction to issue the custody decree, Wisconsin or Georgia?  

a.  Did Wisconsin have jurisdiction to issue the original decree?  Wisconsin was not the home state the time it issued the decree, Georgia was the home state.  Wisconsin had significant connection though.  The child lived there most of his life, and the dad still lives there.  So we will assume that WI had initial jurisdiction.  

b.  So could GA modify the WI decree?  Not unless WI lost its jurisdiction.  The dad still lives there.  This means that GA did not have jurisdiction to modify the original WI decree.  

c.  Under the PKPA there would be no issue here because GA was the home state and WI’s decree would not be valid because it didn’t have jurisdiction (presence of the home state trumps all other jurisdiction).  But more than likely GA would give credit to the WI decree.  

d.  If the mother filed first in GA, it would be the first to file rule, and the GA decree would be the original one because they had jurisdiction as the home state.  

5.  Problem 7-9, page 796: Unless Texas has lost jurisdiction, then California does not have jurisdiction to modify.  Probably CA does not have jurisdiction to modify because TX still has jurisdiction.  The modification petition would have to be brought in TX.  

X.  Marital Agreements: Who can control the terms of a marriage?  The state or the parties to the marriage.  Usually an issue of state regulation.  Marriage is a personal relationship arising out of a contract, according to MMDA.  Why do courts not defer to contract as much in marriage as in commercial trans.?

A.  Three types: 

1.  prenuptial (antenuptial) contract-entered into before marriage 

2.  separation agreements-when divorce is on the horizon, becomes settlement agreement

3.  marital contract-deals with the terms of the ongoing marriage.

B.  Traditional Rule of Heightened Scrutiny.  Button: parties opting into common law title scheme… 1974 agreement provided that each party's personal property would remain his or hers and that all property acquired after the marriage would remain the property of the party acquiring the property.  Wife got $8,000, husband got $250,000.  Very intrusive test.  

1.  According to Button, the agreement is enforceable if:

a.  Fair and reasonable disclosure, voluntarily entered (both procedural), and must be fair (substantive) at execution unless significantly changed circumstances at divorce.  

i.  Disclosure: you must disclose

ii.  Voluntary: factors such as independent counsel, adequate time to review the agreement, understanding the terms of the agreement, and his/her rights in the absence of the an agreement.

b.  There is a presumption that the part of the prenuptial dividing property is equitable.

C.  UPAA: Uniform Premarital Agreement Act
1.  Prenuptial is not enforceable is the party against whom enforcement is sought proves that it was not voluntary, or the agreement was unconscionable when executed, no fair and reasonable disclosure, waiver of disclosure, or no knowledge of the property or financial obligations.  

D.  Simeone: prenuptial limited alimony to $200 a week with a cap of $25,000 in the event of divorce.  Wife says agreement was presented the eve before the wedding and she did not know that it would be presented.  Court said agreement enforceable if fair disclosure and not unconscionable.  

E.  Spiegel: disclosure, voluntary, fair-mutuality of obligations, disadvantaged party improves or benefits, consistent with position of the parties.  Courts are more willing to police alimony restrictions than property restrictions.   

F.  Gant: wife waives alimony.  Voluntary, full disclosure and the agreement is conscionable and foreseeable.  

G.  There is a trend towards sending family law cases to arbitration and mediation.

H.  Separation Agreements: contract entered into with divorce on the horizon which also governs custody and visitation.  Less policing than for a prenup, except for the terms relating to children.  

1.  The problem is no adversarial mechanism for contrary evidence to be brought to the court because both parties agree.  

2.  Mediation: parties agree to work together with a third party to facilitate reaching an agreement, a compromise.  Non-binding and binding.   

3.  Arbitration: you are bound by the arbitrator's decisions, unless you can show fraud.  Cannot be upset by unfairness.  

4.  Can you get a settlement agreement set aside?  You'll have to show fraud or duress.  The stress of divorce is probably not enough.  

i.  Fraudulent concealment of assets is most often used, so a financial disclosure is usually attached, so that it does not upset the property settlement.  

ii.  Misrepresentation of value of assets: not as successful.  

I.  Bargaining with children in the equation:

1.  Ayo: husband adopted wife's child, was ordered to pay child support.  Bio dad got back in kid's life, husband proposed rescission of the adoption, wife agreed.  Wife sought to renew child support two years later, which was granted but husband didn't pay, saying that no money should change hands because she would have to indemnify him for child support as it was paid.  

2.  Faherty: Alimony can be arbitrated, but child support cannot.  Deference to the arbitration agreement on the alimony issue.

i.  No Modification Clauses are not allowed: can't tie the courts hands in regard to children.  

XI.  Co-habitation: How should the law treat unmarried couples?  What is the goal of the plaintiff and what theories do they use to argue they should get what they want?  (An implied contract is one implied through conduct.) 

A.  Marvin: lived together for 6-7 years, traditional roles.  Actor with significant property.  No kids.  She wanted property and support.   She argued express contract, implied contract, unjust enrichment.  A contract between non-marital partners is unenforceable only the extent that tit explicitly rests upon the immoral and illicit consideration of meretricious sexual services.  .  The court assumed that the parties intended to deal fairly with each other.  Unjust enrichment: can she show that he received a benefit at her expense and the retention would be unjust.  

1.  She ended up with an award of rehabilitory maintenance on remand, which Lee appealed and she got nothing.    

B.  Friedman: lived together for 21 years, traditional roles, two kids.  He became a lawyer, she is disabled.  She wanted temporary support and damages.  Argued implied contract.   She did not win.   

C.  Merone: lived together for 23 years, she did domestic and business duties, two kids.  She wanted property (support).  Argued express contract, (implied inappropriate)

D.  Hewitt: lived together for 15 years, three kids, traditional roles.  She wanted property and argued express contract, which the court said was against public policy.  Court says no way.  
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