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FAMILY LAW II OUTLINE
Legal Parentage:

What is the child entitled to in terms of a relationship with the parent?  The paternity laws were written to protect kids, but in the past there was no way to prove paternity.  Now science can prove who the father is.  To what extent should these measures be used?  What obligations does the father have?  

Paternity: an action being brought to determine who the kid's dad is…  Brought under MI Paternity Act (see handout).  

A parent can sign an Acknowledgement of Parentage. 

A putative father (the one claiming to be the father) can file a notice to claim paternity under the adoption code. 

I.  Paternity Act (MI's Act is like the majority).  

A.  Standing: key in a paternity action.  Four parties can have standing, if the child was born out of wedlock.  

1.  Can be filed by the child's mom, 

2.  the putative (alleged) father, 

3.  the Family Independence Agency (when child is supported by public assistance) on behalf of the child,  

4.  the child.  The child must have been born out of wedlock for there to be any standing.  Child can pursue support and paternity.  A legitimate child does not have standing.  

a.  Out of wedlock: mom was unmarried for entire time from conception to birth.  If she was, no standing.    

b.  If child is born during wedlock, there is a strong presumption that the husband is dad.  Someone has to be responsible for the child.  

B.  Fraud or inducement by the mother (where she claims no child can be conceived): is that a mitigating factor for dad's obligations?  NO!  Dad assumed the risk, so to speak.  

C.  Venue: the county where mom or kid resides.  If not MI, can be brought in the county where the putative dad resides.  

D.  The action to establish paternity can be brought during any period of time when mom is pregnant or until the kid is eighteen.  The proceedings can be initiated before the kid is born, but the testing will not occur until the kid is born.  

E.  Start proceeding by filing a complaint and summons.  

1.  Verified complaint where you must name the person believed to be dad. 

2.  Indigent putative dad has right to court-appointed counsel.

3.  If complaint is not answered, default for failure to plead can be entered and putative father may be declared dad.   

F.   Testing: Blood and tissue samples or DNA profiles can test for paternity.  Either party can ask for tests, or the court can order it on its own initiative.  


1.  Failure to show for test can be contempt or bring sanctions.  

G.  Paternity triggers support obligations and visitation rights.  


1.  You can have support without visitation.  


2.  Usually support until age 18 from time the paternity action was filed.

3.  Financial support can be ordered from ages 18-19.5 where the kid is still in high school and has a reasonable expectation of graduation.


a.  on a showing of need

4.  Retroactive support:  only two possibilities

a.  if paternity action brought before kid is 6, mom can ask for child support to be retroactive to birth.  


b.  if brought after age 6 and any of the following are present:



i.  if paternity acknowledged by dad in writing



ii.  if a support payment was made within 6 years

iii.  dad was out of state or avoiding service or coerced people not to file action.  

H.  Phinisee v. Rogers: child brings action for support under paternity act and common law.  Plaintiff born in 1975, did not file complaint until Feb. 1994 (over 18).  Blood test established defendant as father (99%).  Wanted retroactive child support.   C of A determined that she didn't have a cause of action under paternity act because she had turned 18.  C of A said that she did have a cause of action under the common law because of a tolling provision.  Dad argued res judicata from previous paternity action where no final order was entered, but court said different parties were involved and child's interests can differ from mom's.  Court said that there could be retroactive support and remanded back to trial court.  Attorney's fees not granted because of legitimate res judicata argument, but because there was such a small possibility that he was not dad, he should have admitted to save the court's time, therefore sanctions are appropriate.     

II.  Frozen Embryos: Who, if anyone, has rights in the embryos, created during marriage, when the marriage is no longer intact?

A.  In Vitro.  Many couples are infertile, yet want to have their own child.  Eggs are extracted and fertilized in a petri dish.  Very expensive process.  The embryos can then be cryogenically frozen in case pregnancy does not occur immediately.  


1.  The clinics can implant many eggs, hoping that one or two will take.  


2.  The clinics can keep the embryos in storage until needed.  

3.  Contracts are becoming more and more detailed to cover all contingencies. 

4.  One of the few areas of the law where the father has equal rights.

a.  Roe v. Wade's argument about the mother's body is not an issue because the embryos are not in her body and may not be carried by her body.    



5.  Courts usually rule in favor of the party against procreation.  


B.  What happens in different states when a couple divorces and disagrees? 

1.  LA prohibits the destruction of frozen embryos and if the couple does not want them, they must be made available for adoption implantation.  

a.  Best interest of the embryo controls.  Whoever wants the child to be born will get custody of the embryos.

2.  TN – (Davis case) Mother wanted to donate embryos to another woman.  Father did not want them to be used, but wanted them saved until he decided to use them (with another woman).  Trial court gave custody to mother, C of A reversed, saying the father had a constitutional right to not have a child where no pregnancy existed and gave them joint control.  Supreme Court of TN affirmed, deciding in favor of no procreation where no pregnancy exists and left the embryos with the clinic.  Analysis:


a.  look to present preference of the donors.


b.  examine prior agreements that exist.


c.  if there is a prior agreement, that agreement will be enforced.  

d.  if no agreement, balance the parties' relative interests in using or not using the embryos and ordinarily deciding in favor of avoiding procreation.

i.  in this case, the father's wish to avoid fatherhood outweighed the mother's wish to give the embryo to another woman.  

ii.  TN sees this as a property issue.  

3.  NY – (Cass case) Parties expressed intent as to the embryos in the event of a disagreement.  Court found the parties signed an informed consent agreement directing the clinic to use the embryos for study or disposal in the event of divorce, and it was immaterial what either parent wanted.  In NY, if there is a contract, it controls the dispute.  

4.  FL – statute that couple must contract for contingencies.  

5.  NH – the embryos have to be destroyed after 14 days.  

6.  MA – see A.Z. v. B.Z. case

C.  A.Z. v. B.Z.  father does not want embryos used; mother wants to use them.  In divorce decree, there was a permanent injunction that she never use the embryos, which she did not agree to (it was bifurcated from the divorce).  The couple had signed consent forms, but the man just signed and the woman filled in the terms.  She wrote in that in the case of separation, she would keep the embryos.    


1.  You cannot force a man to become a father against his will.  

i.  even if the contract had been unambiguous, the court would not enforce the contract if a party does not want to become a parent.     

2.  Court stated public policy prevents the consent form from controlling because it was signed four years before the time when the embryos would be used.  

i.  form does not indicate that it was intended to act as a binding agreement


ii.  form does not contain duration provision

iii.  separation and divorce have different meanings, so form does not govern

iv.  no provisions for custody, support and visitation if a child is conceived.   


3.  Court only wants this to apply where one of the two parents do not want to become a parent.  They take no position if the parties agreed to donate for research or destruction.  


III.  Surrogacy: surrogacy can be an agreement that the surrogate is impregnated with the father's sperm and after the birth, she terminates her parental rights.  Or it can be in vitro fertilization surrogacy, embryo created from the egg and sperm of the parents and then transferred to the surrogate, who carries the child.  

A.  NJ addressed the issue first with Baby M.  Other states drafted legislation to address the issue, including some which eliminate it and some limit the terms and enforceability of surrogacy contracts.  

1.  AZ, IN, and ND: surrogacy contracts are void and unenforceable.  

2.  NY and UT: surrogacy contracts for compensation are void and unenforceable.  

a.  Compensation is anything having monetary value, except the costs and medical expenses of having the child.

3.  CA: most favorable for surrogacy.  Most surrogacy agencies are in CA and most births occur there. 


a.  Courts favor enforcement of the contracts.  


B.  MI: has now criminalized in vitro surrogacy for compensation.  

1.  Doe: lawyer wanted to establish a precedent in MI that a legal fee can be paid to a surrogate.  He wanted to get around the adoption law, which prohibits payment for relinquishing parental rights.  

a.  The court said the state could regulate surrogacy to prevent babies from becoming commodities, surrogate mothers being exploited, and the best interests of the child.   

b.  Surrogate contracts for compensation are void, unlawful and unenforceable.  

i.  it is not a surrogate parenting contract if it doesn't include termination of the mother's parental rights.   

ii.  it does not seem to be unlawful for payment for medical expenses.   

C.  Baby M: Famous case.  Surrogate cannot be paid for her services.  Surrogate's parental rights were re-established and she was granted visitation, but not custody.    

IV.  Third Party Custody: Unless you are the parent, it is difficult to get standing in a custody or visitation case.  In MI, a guardian or limited guardian has standing MCLA 722.26(b).  

A.  Van: Van had a longstanding relationship with the mother's two children, though they were not biologically his children and he was never married to the mother.  He thought he was the father and acted as if he were.  He tried to bring an action under the Equitable Parent Doctrine to get visitation.  The MI Supreme Court held that the equitable parent doctrine would not be applied to extend rights of a natural father to a man who was not married to the mother at the time of either child's conception, birth, or at any time thereafter, and equitable estoppel would not be applied against the children's biological mother, outside contest of proceeding for support, to allow the mother's former lover parental visitation rights.  

1.  Equitable parent doctrine: The husband of the mother can be considered to be the father of the children born during the marriage.      

2.  Equitable estoppel argument: mother led Van to believe that he was the father and he acted as if he were.  

3.  Dissent thinks majority read the statute too narrowly and devalues the relationship Van had with the kids and did not consider the best interests of the children.  Dissent wanted Van to have standing to put forth his arguments, so that the district court could find what was in the best interests of the children.  

B.  Grandparent visitation: MCLA 722.27(b) if there is a child custody dispute pending or if their child (the parent) passes away, the grandparent has standing.  Statute discusses what constitutes a child custody dispute.  C of A declared statute unconstitutional in DeRose.  

1.  DeRose: parties divorced after husband admitted to abusing wife's daughter.  Grandparent (husband's parent) wanted visitation with the couple's child.  Wife opposed it because grandparent did not believe the abuse occurred.  In Troxel, the Supreme Court found that there is a presumption that fit parents act in the best interests of their children and the Washington statute was too broad in allowing anyone to file a petition and under any circumstances.  You can't grant visitation based on best interests alone.  MI statute was different, less broad, but C of A felt that it was unconstitutional because it also allowed courts to grant visitiation based on best interests of the child.  Unless parent is shown to be unfit, you cannot question the decision of that parent on who gets to see the kids.  

2.  Know Frame for final exam.    

V.  Child Abuse/Neglect

A.  MI: mandatory reporters such as police officers and medical officials.  Or FIA receives a call, saying they saw abuse.  FIA does an assessment and either screens the matter out or does an investigation.  Caseworker may interview people or make phone calls.  Petition for review-brings the situation to the court's attention and asks the court to take jurisdiction over the family, present evidence or order wraparound services/parenting classes.  Court can place kids in foster care or terminate parent's rights.  Three options:

1.  Court grants jurisdiction and orders services.  Wraparound services: shopping, nutrition, health, cooking classes, etc. 

2.  If court gives parents an opportunity to comply and after 182 days, there is non-compliance, court can terminate rights.  Kids can be put in foster care during that period. 


3.  Court can order termination of rights at the hearing.    

B.  Termination of Parental Rights.  Statute MCL 712A.19(b).  Petition for termination is filed.  Kids have an attorney or guardian ad litum.  Court can order termination:

1.  if the child or sibling has suffered physical injury or physical sexual abuse 

a.  if the parent's action caused the injury or abuse and the court finds a reasonable likelihood the child will suffer from injury or abuse in the foreseeable future remaining with the parent

b.  failure to protect the child from abuse or injury and there is a likelihood that it will happen again.

2.  182 days have elapsed since the court first took action and the conditions continue to exist and there is no reasonable likelihood that the conditions will change within a reasonable time.  

3.  Neglect: parent has failed to provide proper care and custody for the child and there is no reasonable expectation they will be able to do so within a reasonable time.  

4.  Parent imprisoned for two or more years and there is no reasonable expectation that they will be able to proper care and custody in a reasonable time.  

5.   If parental rights to one or more siblings have been terminated due to chronic neglect with unsuccessful attempts at rehabilitation.

6.  There is a reasonable likelihood that the child will be harmed if they are returned to the parents.  

7.  Parent convicted of certain crimes, such as criminal sexual conduct and it is in the best interests of the child to terminate parental rights.    

C.  In Re C.W.:  Wagner was convicted of CSC against his 12 year old sister-in-law and imprisoned for 4 years.  Allegations were made against the mother and her boyfriend because boyfriend sexually abused Wagner's kids and mother did not intervene.  No allegations were made against Wagner, but petitions to terminate all three peoples' rights were made.  Mother's rights were not terminated (the petition was withdrawn) and the children are currently with her.  During a caseworker interview, it appeared that Wagner fondled himself, but this occurred before Wagner got his GED and participated in other rehabilitation services, such as AA and sexual offenders' therapy.  There would be continued monitoring of Wagner, who would have supervised visitation while the mother had custody.  The court reversed the termination of Wagner's rights. 

D.  In Re S.M.J.: Jones' baby was taken away when he lost a dangerous amount of weight after birth (failure to thrive).  Jones was developmentally disabled and had an I.Q. of 68.  She claimed that the FIA did not make reasonable efforts to keep her and her baby together or to reunite them after the baby was taken away, that she was not given a chance to change and care for her son.  She also argues that the ADA (Americans with Disabilities Act) is applicable and that she should be able to get services to help her care for her son.  The court believed that no matter how much coaching she received, she would not be able to care for the child properly and was concerned about the mother wanting to live on her own, rather than with her mother.  The court said she was given access to services before and after the child was born, and that she actually received more services because of her disability.  The child is also developmentally delayed and later diagnosed as autistic.  She also claimed ineffective counsel at the lower court level.  She had a second child and has 24-hour assistance for that child.  

VI.  Medical Decisions Regarding Children

A.  Three competing interests: child's rights, parents' rights, and state's interest.  

1.  State: preservation of life, protection of children, public policies (such as prevention of suicide), maintaining medical profession's ethical integrity

2.  Parents: right to make decisions on behalf of their child, not wanting the child to suffer, religious beliefs



3.  Child: not enduring pain

B.  Most states recognize Mature Minor Doctrine.  Child can exercise common law right to consent to or refuse medical care, but that right must be balanced with state's interest and protect the interests of third parties, such as parents.  Experts will testify on behalf of the child and the state.  

C.  Excessive or unusual treatment: parents will sometimes fabricate illnesses for the child, or cause medical conditions to get sympathy for themselves.  

D.  When parents' want to use the child's tissue to help someone else, such as another child, courts can become involved to determine child's best interest.   

E.  Medical Neglect: parent is failing to provide needed medical treatment.  Parents can still have physical custody, and the state can have legal custody to determine medical care, unless the state thinks that the parents would interfere in the child having the care.  Guardians ad litum can be appointed to look after the child's best interest.   

1.  Mandatory immunizations: require parental consent, but a court can order immunization by entering a neglect order against the parent.

F.  Spiritual Treatment Exemptions.  Parents could object to medical treatment based on religious convictions.  Courts have been holding that right to freedom of  religion, does not give the parents' the right to expose the child to ill health.  Parents can become martyrs themselves, but they cannot martyr their children.  Some state statutes have religious exemptions in them, preventing the parents from being prosecuted.  Other states will allow manslaughter charges to be brought.  

G.  Parents' withdrawing or withholding life-saving measures.  Can state intervene and charge neglect?  

H.  In the Matter of AMB: Allison was born with many birth defects.  Her mother was allegedly incompetent, and had been raped by her father.  Allison's father was incarcerated.  FIA went to court to get jurisdiction, and then argued to remove life support.  One doctor from the hospital said that there was no hope for Allison.  The referee issued an "order" that life support be removed in seven days.  Life support was removed the next day.  C of A reversed.  Allison's parents did not receive notice of the hearings, and Allison's lawyer did not receive notice of the second hearing.  

1.  There must be clear and convincing evidence that the removal of life support is in the best interests of the child.       

2.  The only evidence of the mother's incompetence was the doctor's testimony that she had heard the mother was incompetent.  

3.  A second doctor's opinion was necessary.  

4.  This case should have been decided by a judge, not a referee.  There is more accountability with a judge's decision.  

VII.  Foster Care

A.  Qualifications


1.  must be 18



2.  good moral character

a.  not allowed: alcohol, drugs, drug-dealing, murder, mayhem, negligent homicide



3. willingness to provide care for children 



4.  understand the care must be provided for children


B.  Placement: 20,000 wards; 7,000 foster homes; most are single moms



1.  absolutely cannot use race due to federal act.  



2.  once a month interviews with kids



3.  In MI, at the age of 14, the child must consent to adoption.  



4.  Within 365 days of removal, there must be a permanency plan.  




a.  parent has to demonstrate behavior change to get kid back.  

VIII.  Safe Delivery of Newborns Statutes
A.  Nationwide movement to address parents leaving babies in garbage dumpsters.  Parents are not criminally responsible for turning the baby over to emergency service provider.

1.  Emergency provider takes the child immediately into custody: no need for court order.  But there are precautions and follow-up.  


a.  Provider must provide treatment to the child

b.  Provider must inform parent of repercussions involving release of the child, i.e. adoption, and that the parent has 28 days to petition the court to regain custody.

c.  Provider must provide written materials to parent with the parent's rights.

d.  Privacy for the parents (public notice without parents' names).

e.  Provider must ask about medical history of child and family and try to get parent to identify themselves.

f.  State must make reasonable efforts to identify other parent.  Parent dropping off baby must be informed of this and asked to identify other parent.  



2.  Child placing agency 




a.  Must contact the police to investigate if the child is a missing child.  

b.  Must petition the court to take jurisdiction, and the 28 days begin to run.  

3.  The parent who surrenders the baby must file a custody action within 28 days or the parent is presumed to have knowingly released her or his parental rights to the child.  

a.  By petitioning for custody, the parent is not guaranteed to get custody.  

b.  Court will engage in a best interests analysis.  

IX.  Termination of Parental Rights
A.  Starts with child abuse/neglect petition filed by FIA, asking for court to take jurisdiction or terminate parental rights.  Only in egregious cases will FIA immediately ask for termination.  

1.  Asking for jurisdiction.  Parent is giving an opportunity to comply with a plan, including things such as parenting classes.  


a.  child taken out of the home and preferably placed with relatives.  


b.  if relative placement is not possible, court looks to foster homes.  


c.  if not, children sent to youth home.  


d.  siblings are kept together if possible.  


e.  70% of cases, kids are returned home.  

2.  Termination petition.  Court has 70 days to issue opinion or order.  


a.  if court decides not to terminate, they will probably take jurisdiction.  


b.  if child is over 11, he or she must be notified of the hearing.  


c.  court may terminate rights if:

i.  desertion: parent is unidentifiable, child deserted for 91 or more days, parent voluntarily surrendered child to emergency service provider.

ii.  child or sibling has suffered injury by parent's act or parent failed to protect and child will likely suffer again in the future.

iii.  court has taken jurisdiction and the conditions continue to exist and no reasonable likelihood of improvement.

iv.  parental rights to siblings have been terminated due to serious and chronic neglect or abuse and prior attempts to rehabilitate have been unsuccessful.    

X.  Adoption: two types.

A.  Agency placement. 710.23 (b).  When an agency (FIA) is involved in the placement of the child.  


1.  Temporary.  710.23(d).


2.  Formal.  

B.  Direct placement.  710.23 (a).  Where parent or guardian selects and places the child with a different family.  Info provided to the parent to decide whether he or she wants the child to be placed with the family.  

1.  710.23 (f) pre-placement assessment.  

C.  The process consists of temporary and formal adoption.  An agency can do a temporary as well as a formal adoption.  A temporary placement can become a formal adoption.  


1.  Petition for adoption


2.  Investigation


3.  6 month wait

D.  Temporary.  Typically 30 days.  


1.  Prospective adoptive parent shall be a MI resident.


2.  Parent is assisted by adoption attorney or child placing agency.  

3.  Parent signs statement evidencing the transfer of physical custody of the child, in the presence of a witness, who also signs. Statement must contain:


a.  date of transfer


b.  language that the transfer is for the purpose of adoption

c.  language that the adoptive parent has the authority to consent to medical, educational, psychological and related services for the child.  Parent can retain the rights if they clearly indicate that they wish to do so.  

d.  language that the parent has read pre-placement assessment.  

e.  the name and addresses of both parents, or the names and addresses of each putative father of the child, if known.  

4.  Adoptive parent must sign statement in front of witness, who also signs.  He or she must know that it is temporary and not a formal adoption.  

5.  Two days after child is transferred, adoption attorney or child placing agency submits a transfer report.

6.  No later than 30 days after transfer, the attorney or agency must submit a disposition report indicating 


a.  whether a petition to make the adoption final has been filed


b.  whether the child has been returned to the parent.  

7.  If the report is not received, after 45 days, the court must investigate.

a.  if neither party has filed a petition and the child has not been returned, the court will inform the prosecutor, who will file a petition so the court can determine who has legal custody of the child.  

8.  A parent who wants to regain custody files a petition requesting that the temporary placement be revoked.  The adoption attorney or agency must assist if requested.  

a.  if parent requests, and the adoptive parent does not return the child, the court can issue an ex parte order demanding that the child must be returned.  

9.  An adoptive parent may file a petition with the court to withdraw from adoption placement.  

E.  Formal.  Adoptive parent will file a verified petition for adoption.  Petition must be served on interested parties (petitioner, adoptee over 14, parent).  Grandparents, and parents whose rights have been released or terminated are not interested parties.  Petition must state (710.24):


1.  name, birthdate of child, birthplace…


2.  description of the property of the child.  

3.  adoptive parent is aware of counseling services and whether or not they were attended.  

4.  pre-placement assessment

5.  release or order terminating parental rights.  

6.  copy of child's birth certificate.

7.  an investigative report has been ordered.  

F.  Pre-placement assessment.  710.23 (f).  Adoptive parents can have assessment done before a child is available, but it expires after a year.  Usually done by agency (FIA).  

1.  Based on personal interviews and visits to residence, interviews with people who know the person, and

2.  age, race, nationality, ethnicity and any religious preference.

3.  marital status and history, including the presence of other kids and adults and their relationship with the adoptive parent.  

4.  physical and mental health including any history of substance abuse

5.  why they want to adopt. 

G.  Investigation: court must direct court personnel to direct a full investigation (usually FIA).  Must include best interests of the child, adoptee's family background and the reasons for the placement away from the biological parent.  Report must be submitted in three months.  Court can adopt pre-placement assessment.


1.  Best interests 710.22 (f).  

2.  Conviction of crimes involving accosting, enticing or soliciting a child for immoral purposes, CSC on a child (any degree), child sexual abuse or possession of kiddy porn make a person unable to adopt.    

H.  Within 14 days of the court receiving all of the materials, the court must make a decision.  If the court wants to hold a hearing, they have 28 days to make a decision.  


1.  Court must be satisfied that the consent of the parent is genuine.  


2.  Will the best interests of the child be served?


3.  If so, the court will enter an order for formal placement.  Must include:



a.  termination of the rights of the parents.  



b.  make the child a ward of the court



c.  approves placement of the child

d.  6 month waiting period before entering an order of adoption, can be waived if in the child's best interests.    

i.  if the parent appeals, the court cannot enter the final order of adoption.  

4.  If the court does not order adoption, it must say so in writing and why.  Adoptive parent can file for re-hearing or appeal in 21 days.  

I.  Consent (release) to adoption.  Has to be signed by each parent of the child.  If the child is over 14, they must sign a consent.  If the child is within FIA's jurisdiction, they must consent as well.  


1.  Explain to parents that they are permanently relinquishing their rights.  

2.  Received a list of support groups, received or waiving counseling, they have only received the lawful payments, and there are no collateral or separate agreements involving consent.  Should also indicate the desire on behalf of FIA to be informed of any future health developments in the parent.  

3.  Court must immediately order release of parental rights.  

J.  Revoking a release.  File a petition for rehearing within 21 days, but not for a stupid reason.  21 days do not apply to a father who did not know that this was his child.  

K.  Putative father.  If child born out of wedlock, cannot be placed for adoption until father's parental rights have been terminated.  If the child is born out of wedlock, discover who the father is and terminate his rights if appropriate.    

1.  Mother can file documents intended to put child up for adoption when child is born, indicating who the father is.  

2.  Father is notified and if he does not file a notice that he intends to claim paternity, his rights will be revoked.  

3.  Where the father is unknown or cannot be found, a hearing will be held about what attempts were made to locate the father.  If genuine attempts were made to locate, the court can terminate his rights.    




a.  if he has had notice and has not asserted his rights




b.  his identity or location is not known

c.  he appears and requests custody, but if he has not supported child or mother, his rights can be terminated, or if it is not in the child's best interests to grant him custody.  

L.  Compensation: adoption is not to be for profit.  The court has to approve all fees and expenses in direct adoptions.  Parties cannot accept or pay amounts beyond what the court has approved.  

1.  Expenses that are allowed: if agency is involved, paying for the agency's services; medical expenses for biological mother and child; counseling services; biological mother's living expenses before the birth and up to six weeks after; travel expenses; cost of gathering required information. 

2.  Petitioner has to file sworn statement describing any money or other consideration paid.      



3.  Expenses cannot be made contingent on the adoption taking place.

M.  Information that must be disclosed in the adoption.  Kept in separate locked files and cannot be opened for inspection except by order of the court.  Two types:

1.  identifying information (not provided to adoptive parents): names of biological parents and most recent addresses, names of any siblings, 

2.  non-identifying information (not provided to adoptive parents): time and place of child's birth; health and genetic history of the child, the child's biological parents and family; description of the child and its family, including child's first name given at birth, age and sex of any siblings, child's enrollment and performance in school, racial, ethnic and religious background, description of parents (ages, whether or not married), any order terminating parental rights.  


N.  Getting access to the information by adult adoptees or parents: 

1.  Non-identifying info must be given to adult adoptee within 63 days after they request it.  

2.  Identifying info is contingent on what the biological parent wanted done.  If they consent, it will be released when the adoptee petitions.  If they didn't want it released, the adoptee can request a confidential intermediary (CI) when he or she petitions.

3.  CI contacts parent to let that parent know.  CI makes a reasonable search, and if they locate the biological parent, they have to see if parent will consent in writing to the information being released.  If they refuse, that's it.  CI can only receive reimbursement for expenses.    

4.  Adult former siblings can also file a statement consenting to the release of information about them.  

5.  Parents can also request the non-identifying info if it is the file, and it must be given within 63 days.

6.  For identifying information, the adult adoptee must give written consent.  The CI can also become involved.  If they do not want their name disclosed, it does not have to be.  

O.  Medical Information: if the court or agency received information about medical condition that would pose a threat to the adoptee's life, they must let the adult adoptee know.  The info must come from the biological relatives.  If it is not life-threatening, the info is placed in the sealed file and is released only upon request.  If life-saving aid is required and the party requests the info be sent, it will be sent within 7 days.  

P.  Adoption attorney must have at least 12 hours of continuing education within the past 5 years and an up-to-date file of individuals and agencies eligible to give counseling services to adoption clients.  They must register with children's ombudsmen.

Q.  Step-parent adoptions: When a parent who has legal custody of a child is married to the petitioner for adoption.  Step-parent brings petition.  

1.  Requesting court to terminate the rights of the non-custodial parent.  Two things must be proven:

a.  Non-custodial parent must have failed for at least 2 years to provide substantial or regular support, or failed to comply with a support order. 

b.  Non-custodial parent must have failed to substantially and regularly communicate with the child.  

2.  A.L.Z.: mother wanted to sever all ties between herself, her daughter and father.  Father tells mother that he wants to support but she doesn't want him to and tells him not to contact.  He filed a complaint to establish paternity and parenting time.  She and her new husband get married and he files for step-parent adoption.  Court said

a.  mom cannot terminate his parental rights because she asked him not to contact the child

b.  court did find that he did not financially support the child.

3.  Haamen: Court terminates parental rights.  Lived in Kentucky and did not have a lot of contact with the kid.  During incarceration, one letter a month and one phone call (collect).   

XI.  Emancipation of Minors.  

A.  Emancipated minor has all the rights and responsibilities of an adult, except for statutes in effect, such as alcohol consumption or voting.  Two ways:

1.  By operation of law: 

a.  if a minor becomes legally married, he is an emancipated minor.  Parental permission is required for the marriage.

b.  at age of eighteen

c.  on active duty in the armed forces.



2.  By petition:




a.  files paperwork with family division of circuit court

i.  court assigns someone to investigate and prepare a report with a recommendation

ii.  court can appoint an attorney for the minor

iii.  court can appoint an attorney for indigent parents

iv.  court can dismiss the petition if parents do not consent and are providing support

b.  petition includes full name, dob and address, certified copy of birth certificate, names and addresses of parents

c.  minor must demonstrate the ability to handle their financial affairs 


i.  proof of employment or other means of support (inheritance).

d.  minor must demonstrate an ability to manage their own personal and social affairs.  


i.  proof of housing, separate from parents

e.  affidavit from one of a designated list of people who have personal knowledge of the circumstances and believes emancipation is in the child's best interests.  

i.  People include: physician or nurse, member of clergy, law enforcement officer, regulated child care provider, psychologist or family therapist, social worker, school administrator, counselor or teacher.




f.  copy of petition served on parents

B.  If petition is not dismissed, hearing is held before court or referee.  

1.  Court MUST issue the emancipation if in the minor's best interests and the minor establishes the following:

a.  minor's parents do not object or if the parents object, but are not supporting the child financially

b.  minor MUST be at least 16

c.  handle own financial affairs

d.  handle own social and personal affairs.  


C.  Emancipation can be rescinded



1.  if minor is indigent after all because he cannot support himself



2.  minor and parents agree it should be rescinded



3.  existing situation changes (minor moves back in with parents)

Exam: you can bring your laptop to write out the exam, but you must have the exam software.  Open note, open handouts, outlines… no hornbooks.  100 point exam: 10-15 multiple choice.    

Essays: No right or wrong answers, but be sure to answer every question thoroughly and support your answers.  Check your grammar.  Use persuasive writing.  

2 ½ hours- budget your time! 
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