Federal Courts Outline

I. Federal Court Jurisdiction

A. Intro – Authority of Fed Ct.’s

1. Art. III is source of power.

a. Dist. Ct. created via clause giving Congress power to create “such inferior ct’s as it should desire”

2. Fed Ct’s are ct’s of limited juris

a. Thus, only 4 ways to get into fed dist. ct.:

1.) Fed Question (i.e. front door)

2.) Diversity (i.e. visitors door)

3.) Removal (i.e. back door)

4.) Supplemental juris (i.e. side door)

b. Thus, 1st question (base threshold inquiry) is whether fed ct has juris?

1.) Never presume juris.

B. Federal Question Juris

1. Created by 28 USC § 1331

a. No amount in controversy requirement (as opposed to diversity)

2. Threshold Inquiry: Does case arise under federal law?

3. Face of Complaint Rule (or well pleaded complaint rule)

a. Comes out of Mottley.

1.) Mottley also tells cannot base fed juris based on an anticipated fed defense.

b. Use rule to determine if Fed Q Juris

c. Rule = look w/in complaint & determine if C/A is created by fed law or state law.

1.) Really getting at whether case arises under fed law.

a.) Specifically, § 1331language requires.

4. Use of a Dec. Action (i.e. Fed Dec. Judgment Act) to create fed juris

a. Argument trying to make is that Dec Judgment Act is the fed law which claim, i.e. Dec action, is arising under.

b. Franchise Tax Board (ERISA & CA case) addressed this issue.

1.) Fed Dec Judgment Act does not create fed juris by itself, must already have fed juris via underlying claim seeking declaratory judgment on.

2.) That is, styling a suit in this manner does not create fed juris.

C. Diversity Juris

1. Diversity juris has its origins in the 1789 Judiciary Act.

a. Thus, Cong. has power to tax away or expand it as Cong so wishes.

2. Idea of Diversity - § 1332

a. Citizens of different states

b. $75,000+ in controversy

1.) Pleadings requirement only

a.) Do not have to recover $75,000+, but can result in not recovering costs.

i. Requirement still not much a deterrent; ct. will rely in good faith on pleadings.

3. Determining Citizenship of each party

a. Individuals

1.) Must be a citizen of U.S. & domiciled in a state

2.) Determining Domicile (domicile determines citizenship)

a.) Domicile = that place where he has his true fixed & permanent home & principal establishment, and which he has the intention of returning to whenever he is absent abroad.

i. Thus, key = where do you intend to have your home.

b.) Factors ct. will look at (i.e. hypo on snowbirds in FL.)

i. How long resided there

ii. Where are assets kept

iii. Where are registered to vote

iv. Where state taxes are paid

v. Employment location.

b. Corporations

1.) Corporations are citizens of state incorporated in & of state where principal place of business is.

a.) Exist numerous ways to determine principal place of business.  However, are 3 major ways.

i. Nerve Center Test = where are the executives located; corp HQ’s, etc…

ii. Place of Operation Test = where are the physical operations located.

iii. Bulk operations test = where the bulk of business operations are located.

c. Insurance Co.

1.) Citizenship = principal place of business, state of incorp., & place where policy holder is a citizen of.

2.) Practical effect of 3rd factor is that will always destroy diversity juirs.

d. Legal Rep of an Estate

1.) Determined by citizenship of the decedent

a.) Use same rule for minors & incompetents

2.) However, w/ a trust the citizenship of the trustee is used.

e. Partnerships

1.) Is a citizen of each state partners are citizens of.

f. Unions

1.) United States Steelworkers – AFL-CIO v. Bouligny, demonstrates.

a.) General rule = unions are citizens of every state which any member is a citizen of.

b.) Here, S. Ct. said that did not want to create a rule on citizenship.

i. But, practical result is that did just that (& had already done so for corp)

4. Requirements of Diversity Juris

a. Complete diversity on both sides

1.) Strawbridge v. Curtis (1806) states this proposition.

a.) However, § 1332 does not explicitly state need such.

2.) Ben-Hur, get rule on requirement for class actions

a.) Determined by representative of the class (i.e. use rep’s citizenship).

b. Procedural Requirements

1.) Examine domicile of individuals at time of filing

a.) Don’t care where domicile is after that point

i. Thus, feasible to change domicile solely to get diversity.

2.) Juris can be raised @ any time

3.) 3 areas that fed ct’s can never take based on diversity

a.) Domestic disputes

b.) Probate cases

c.) In rem actions where property is already in state ct.

4.) Ct. will always re-align parties, if necessary, to ensure diversity w/ real parties in interest.

a.) Owen Equipment demonstrates this concept.

i. Once fond no diversity & P had directly proceeded against 3PD, case is out.

ii. Even the case when ct. has already rendered a decision.

5.) Party trying to get into fed ct. has the obligation to prove juris requirements.

a.) Party invoking diversity has the burden to prove such.

i. Thus, can be P or D (i.e. removal)

5. Cannot try to create diversity

a. Caribbean Mills demonstrates

1.) Cannot assign/sell a C/A to create diversity.

b. Collusive efforts to create diversity will not work either.

6. When making diversity determination, will examine all parties to suit whether or not properly served & joined.

a. Note, this differs from removal.

D. Supplemental Juris

1. § 1367 – gives fed juris to something that is “in addition” to the fed claim.

a. Rule for supplemental juris = so related to fed claims form part of the same transaction or occurrence (or same case or controversy).

b. § 1367 basics

1.) § 1367(a) creates supplemental juris.

2.) § 1367(b) can take it away

3.) § 1367(c) introduces the concept that is a discretionary decision for the judge.

2. § 1367(c) – Discretionary Ruling

a. Grounds for fed ct. to exercise discretion (i.e. decline juris).

1.) Novel or complex issue of state law

a.) Represents a big area.

2.) State law claims substantially predominates

3.) Fed Q claim has been dismissed

a.) Largest area of declining juris.

b.) Thus, this also emphasizes an exam point - § 1367 is only relevant if the original claim is a Fed Q Claim.

i. Makes sense, because if based on diversity, the supplemental claim would get in on its own right.

ii. McKeague’s hypo: Title 7 & Elliot-Larson civil rights case:  If dismiss Title 7 claim earlier enough, will dismiss state claim also.  If dismiss Title 7 claim late, will keep juris.

3. § 1367(d)

a. Tolls the state of limitations while state claim is pending in fed ct & gives 30 additional days (of tolling) after fed juris is declined.

E. Removal & Remand

1. Removal Juris statutorily created by § 1441

a. Focuses in on the D

1.) Factor to examine is whether there is a jurisdiction that fed ct. would have.

b. Limitation on Removal

1.) If any D that has been properly served & joined, is residing in the forum state, then cannot remove.

a.) Policy = home town effect no longer present.

c. With removal based on diversity, do not necessarily have to examine citizenship of all parties.

1.) Only examine citizenship to those parties who have been properly served & joined.

2. Reasons why D would want removal

a. Difference in verdict requirements

1.) Fed ct’s require unanimous decisions unless parties stipulate otherwise, whereas state ct’s often do not require unanimity.

b. Composition of the jury

1.) Fed ct’s, larger more rural jury array = more conservative

2.) St. Ct. have smaller, more urban array = more liberal jury.

c. Atty’s prefer fed ct.

1.) Experience factor.

d. Location of Ct. house

e. Substantially different summary judgment requirements

1.) Fed Ct, is the real weeder of cases.

f. Differences in discovery process

1.) Some dist. have opted into automatic discovery

2.) Out of state discovery much easier.

3. Methods to avoid threat of removal

a. P can have a bona fide, non-diverse D.

b. Include a resident D (i.e. forum = state of citizenship).

c. “Serve the Dumb D”

1.) Removal petition must be filed w/in 30days of service on 1st D.  Thus, if 1st D does not remove, subsequent D’s cannot remove.

a.) Some circuits now say this is unfair & give all D’s 30 days to remove.

d. Don’t plead a fed C/A

e. Absolute right to dismiss a case.

1.) Recall automatic dismissal under Fed R. Civ. Pro.

a.) Can dismiss before any pleadings filed & refile in St. ct. following one of above methods.

4. Removal Requirements

a. All D’s who have been properly served & joined must agree to removal

b. Remove by filing a request to remove

1.) Then serve on P & State Ct.

a.) At this point, St. Ct. automatically loses juris & fed ct. has juris.

i. Even though no proceedings have taken place.

5. Remand

a. When fed ct., after removal, discovers it does not have juris, send back to St. Ct.

b. P can also move or petition for a remand

1.) Must be w/in 30 days

2.) Is a procedural requirement as opposed to jurisdictional (i.e. limits ability to raise at any time).

II. Justiciability

A. Standing

1. W/ standing, always start w/ a base inquiry:

a. Inquiry = is there a case or controversy to consider (even though have sub matter juris).

b. Case or controversy comes out of Art. III requirements.

2. In Allen v Wright (1984) S. Ct. set out standing requirements (the tax exempt status of discriminatory schools case).

a. Are 3 elements must meet for standing:

1.) Allege a personal injury

2.) Injury must be fairly traceable to D’s alleged conduct

3.) Relief requested must redress the injury alleged.

b. If do not meet any of the 3 requirements, Ct. will toss the case.

3. Injury in fact requirement discussed.

a. S. Ct. has held must be an individualized injury

1.) For instance, in Schlesinger the S. Ct. held that a group challenging M.C.’s who held reserve commissions in the military during Vietnam did not have standing.

a.) Any alleged injury from this act (M.C.’s positions) did not amount to particularized injury to P’s.

4. Duke Power (1978) & inconsistencies w/ standing

a. Case really screwed up standing.

1.) Also has importance for ripeness concepts

2.) Sets forth broadest possible standards for standing.

b. At issue in case was whether an act of Cong limiting liability of nuclear utilities for nuke accidents was constitutional.

1.) Most logical way to get standing is to have an actual nuclear accident & then challenge constitutionality of act.

2.) Here, environ groups challenged construction of a nuke plant

a.) Suffered no actual injury, just alleged utilities were polluting lakes as their injury.

b.) But, S. Ct. still allowed standing

i. Partly since wanted to uphold the Act.

c. Result here is if can get standing on this, then should always get standing.

1.) Basically S. Ct. issuing an advisory opinion.

d. Lujan (endangered species Act & int’l application) cleans up problem of Duke Power.

1.) S. Ct. held must be a concrete & particularized injury that is actual or imminent

2.) Furthermore, must be a casual connection between the injury & the challenged action.

3.) Finally, must be likely & not speculative, that injury will be redressed through relief requested.

a.) Inquiry here is how speculative is the relief requested in relation to the injury.

B. Ripeness

1. W/ ripeness, are assuming there is juris & might be a case or controversy, but are looking to whether now is the right time to bring the suit.

a. Thus, timing is the key.

b. That is, a case or controversy has not arisen yet.

2. Poe v. Ullman (1961) (challenge to CT abortion law) demonstrates ripeness concept.

a. Had a law limiting abortion that was on the books for 70 yrs, but never enforced.

b. S. Ct. found no prosecutions or threats of prosecutions.

1.) Thus, held no case or controversy @ this time.

2.) Key point is why screw around determining const. of a law when not even being enforced.

a.) Just not the right time

b.) Is an empty, harmless shad @ this point.

3. Duke Power revisited on ripeness.

a. Gives a twist on the ripeness doctrine

1.) That is, if wait for case or controversy to come alive will it let us know more than we already do now?

a.) This inquiry is very dangerous (according to McKeague) since can almost always make this argument

i. For ex: might be better time in the future, but will not know anymore about the harm/issue if wait.

ii. In essence, ignores inquiry as to whether there is a live controversy.

C. Mootness

1. Means the standing @ beginning (of suit) must continue throughout the case.

a. Personal interest must remain throughout the case

b. Will be moot if the case or controversy goes away after file the suit.

2. Determining if mootness is appropriate largely by examining 2 exceptions of the mootness doctrine.

a. Unlawful conduct has gone away, but is likely to reoccur.

1.) Ex: discrimination & agree to an out of ct. remedy & conduct starts up again.

b. Capable of repetition, yet evading review.

1.) Ex. election contributions; by the time get to ct. election is over & moot again.  Thus, can occur over & over.

2.) Roe v. Wade is another example.

D. Political Questions

1. Basically saying that Const. has committed the matter to another branch.

2. 6 areas where invoke Political Question Doctrine

a. Guarantee Clause (Art. IV, § 4) cases

1.) U.S. guarantees a republican form of gov’t in states & party challenging state has such a form.

2.) Electoral process challenges are lumped into here.

b. Foreign affairs

1.) Do not get involved w/ cases challenging U.S. relationships w/ foreign gov’t.

c. Congress’s ability to regulate its internal affairs

1.) Ct’s don’t tell legis how things are done w/in legis.

d. If Fed Ct’s cannot shape an effective relief

1.) That is beyond the power of fed ct’s.

e. Process for ratifying amendments.

f. Impeachment process

III. Abstention

A. General Principles

1. Basic idea is that even when meet juris & justiciability, should still not hear the case.

2. Exist 5 concepts of abstention

a. Pullman Abstention

1.) Should not reach fed issues if case can be resolved on state issues.

2.) When have a previously unresolved state law, fed ct. should decline to hear case.

3.) Represents a big area of abstention.

b. Younger Abstention

1.) Basically says state criminal (or other) proceedings should not be stayed in order to hear a fed case.

c. Burford Abstention

1.) Should not be involved in proceedings, if federal involvement will interfere w/ a coherent state policy.

2.) Looking @ whether there is a state policy involved that is broader than particular facts or case & ruling on it will screw up state policy.

d. Wise Use of Judicial Resources

1.) Related doctrine, but technically is not abstention.

2.) Deals w/ concurrent juris

a.) Colorado River discusses this concept.

b.) Does not really come up that often, but when it does mainly addresses waters rights & securities cases.

c.) To invoke, must have a pending state ct. case & concurrent case in fed ct.

i. Recall, not really abstention since have nothing to abstain from.

3.) Are 8 factors consider when should use this doctrine.  Always starting w/ the proposition that should take the case (4 out of Colo. River & 4 out of Moses).

a.) Has the St. Ct. assumed juris over property involved in the dispute.

b.) Is fed forum convenient

c.) Desire to avoid piecemeal litigation

d.) What was the order cases were filed in (i.e. fed or state 1st).

e.) Whether source of governing law is st or fed

f.) The adequacy of St. Ct. to protect fed rights

g.) Relative progress of st. & fed cases

h.) Presence or absence of concurrent juris.

i. S, Ct. not clear @ what this point is getting at, since will only look @ these factors when concurrent juris (unless only looking @ when fed ct. has juris over most issues & state ct. only has juris of a few issue.

4.) Concept is that want fed ct’s to avoid making unnecessary const. decisions (is a means to do so).

e. Rocker-Feldman Doctrine

1.) Arises out of 2 cases

2.) Inquiry: is what we are being asked to do really acting as an appeal from a st. ct. decision.

a.) That is, parties raising a fed question, but relief want is rev’d of state ct. decision.

B. Pullman Abstention

1. Again, key point behind the doctrine is that want to avoid making decisions on what Const. means when case can be disposed of on other grounds.

2. Basic fact patter of a party challenging the const. of a state law.

a. May include, as in Pullman, a decision on the validity of state law by a state ct.

b. If Ct. has some doubt if decision on state law was proper & then have Const. challenge, should abstain until the St. Ct. system can finish the matter.

3. Result of Abstention

a. Stay proceedings in fed ct. until finished in state ct.

b. However, get situation of what to do w/ the case when ct. abstains.

1.) Party bringing in fed ct. often does not want St. Ct. determining const. issues (via concurrent juris)

a.) Thus, can use England Reservation:

i. Allows 1 party to reserve the right to have fed claims resolved in fed ct. if lose on state ct. claims.

ii. If don’t make reservation are SOL & will let state ct. decide fed rights.

4. Exception to the Exception (i.e. abstaining is exception to hearing)

a. Wisconsin – don’t abstain when clearly should

1.) When clear will get case back on fed issues, i.e. statue unconst. on its face, should rule on it.

C. Younger Abstention

1. Rule = abstain when fed ct. asked to enjoin a criminal prosecution that is being tried.

a. S. Ct. has, however, said is not fined to just pending state criminal proceedings.

b. Exception:

1.) If criminal proceedings in bad faith, or

2.) Law (being prosecuted on) is unconst. overbroad, fed ct. should not abstain.

3.) Inadequate state forum

4.) Waiver of abstention

2. Extensions of Younger Abstention

a. Abstain from dec. judgements on a criminal proceeding.

b. Do not enjoin state civil proceedings when a state is a party.

1.) Or, if important state interests involved.

c. State admin proceedings where an important state interest is involved (i.e. prohibit a state hearing on issuing/not issuing a license).

D. Anti-Injunction Act (§2283)

1. Act prohibits fed ct’s from granting an injunction to stay proceedings in state ct.’s

a. Limits fed ct.’s equity powers

b. Exception: fed ct. can enjoin when 1 of 3 exceptions are meet:

1.) If grant of such an injunction is expressly authorized by an Act of Cong.

a.) Ex: §1983.

2.) If enjoining St. Ct. proceedings is necessary to aid in fed ct. juris.

3.) If Enjoining St. Ct. proceedings is necessary to help effectuate or protect a fed ct. order.

IV. Choice of Law

A. Background of Concept

1. Choice of law issues arise out of Erie.

a. Erie basically says fed ct.’s obligated to apply state law.

1.) Literal reading of Erie says no such thing as fed C/L.

a.) However, as discussed infra, fed C/L is alive & well.

b. Thus, if state law there, Erie says should apply it instead of fed C/L.

c. These choice of law provisions only arise in diversity cases.

B. Mechanics of Applying Choice of Law

1. Basic 2-step process of applying choice of law

a. 1st, always look to law of forum state of where suit was filed.

b. Then, decide which state law applies

1.) Forum states have choice of law provisions which help to determine what (or whose) law(s) to apply

2.) Can get some issues arising of which law to apply in change of venues

a.) However, still look to choice of law provisions of where suit was initially filed.

2. Now have § 1652.

a. Foundation is in the 1789 Judiciary Act

b. Provides that the laws of the several states, except when Const. or Act of Congress, shall be rules in all civil actions in U.S. Dist. Ct’s.

1.) Thus, tells us state laws are not applied to:

a.) Interpretations of the Const. or Fed statues.

3. Choices of Fed Ct. when apply state law

a. Decline Juris

1.) Ct. has discretion to decline juris if state law is uncertain or difficult to determine.

2.) But, S. Ct. still says fed ct. should take juris when have it.

a.) Thus, some limit on discretionary power to decline juris.

b. Abstention

1.) However, would need a pending state Ct. proceeding in order to abstain.

a.) So are limited applications for use of abstention.

c. Certified Questions

1.) Certify a question to State S. Ct.

V. Federal Common Law

A. Basic Principles

1. Related to choice of law

a. But, are looking @ under what circumstances will fed ct’s not apply state law & instead use (or create) fed C/L.

2. 2 factors fed ct’s use to decide if apply state law or create fed C/L:

a. Federalism

1.) Don’t create fed C/L when it will displace state law.

2.) Balancing of federalism concerns

a.) Mainly looking @ if decision will be contrary to a state law

b. Separation of Powers

1.) Legislative branch v. Judicial branch

2.) Inquiry is whether judicial decision is upsetting balance of power by filling in gaps.

a.) Have Marbury & ct’s power to determine constitutionality a factor.

B. Creating Fed C/L

1. Usually create in the form of borrowing from state law

a. Important to realize that are not following state law, are just deciding that fed law should be the same as state law

2. Test

a. Does the matter justify creating Fed law?

1.) If yes, then either:

a.) Should we make up new rules, or

b.) Borrow state law

3. Determining if matter justifies creating fed C/L.

a. Looking for an important fed interest & rights (important fed interest or policy involved).

1.) Little Lake Misere is an example

a.) Had land owned by US under fed legis (Migratory Bird Act) that also had mineral & gas rights issues.

b.) S. Ct. said apply fed C/L since the state law would screw up fed interests

2.) On other hand, if U.S. acting like an ordinary citizen will apply state law.

a.) Cotton is an ex (ordinary trespass case).

3.) Commercial paper issued by fed gov’t is an important fed interest to apply fed law.

a.) Clearfield Trust est. this.

i. However, if between 2 parties regarding fed paper (i.e. who is a holder in due course) then would apply state law.

4.) Suits between private parties that implicate a fed interest

a.) As a general rule, relatively easy to determine is an important fed interest when U.S. a party to suit.

i. But not the case when US not a party to the suit.

b.) Boyle v. United Technologies (1988) (military helicopter crash tort claim against manuf.) is an example of fed interests between private parties being significant enough to apply fed law.

i. S. Ct. found interest to be cost to gov’t to acquire military weapons if allowed suit to go forward.

ii. S. Ct. said if meet a 3 pronged criterion, private K’or off the hook.

5.) Fed officials who are alleged to have violated a state law in connection w/ performance of official duties

a.) Usually apply fed C/L

b.) Get immunities coming into play.

4. In sum, are 2 big instance when ct’s will create fed C/L:

a. Cong actually wanted ct’s to create C/L (2 subsets)

1.) When statue explicitly says so

a.) Ex: Fed Torts Claims Act

2.) Ct. examines statue & concludes Cong. must have intended ct’s to create C/L

a.) Filling in the missing gaps of legis.

i. Ex: ERISA, no details on how ct’s should apply the acts.

b. Implied Rights of Action

VI. Implied Rights of Action

A. Basic Principles

1. Inquiry is whether there exist a right to sue when legislation does not specifically state a private C/A

2. What are implied rights of action?

a. Interpreting statues (base avenue to follow) or

b. Creating a fed C/L private C/A

1.) Application of fed C/L

2.) Means looking @ statue in its entirety (legis scheme) & what the purpose of the act

a.) Differs from interpreting statues where are looking @ specific language & trying to determine what it means.

B. S. Ct. Approaches to Determining a Private C/A

1. J.I. Case v. Borack (1964) represents the 1st view/test

a. Liberal approach

1.) Basically says that as long as act gives fed dist. ct. juris & some remedy available then is a fed private C/A available.

2. Cort v. Ash (1975) creates 2nd test & rejects the J.I. Case approach

a. S. Ct. laid out a 4 pronged analysis

1.) Whether P part of class who legis was especially enacted for

a.) As opposed to enacted just to protect people in general

2.) Is there explicit or implicit language in statue creating an implied C/A

3.) Is a private C/A inconsistent or consistent w/ the purposes of the underlying legis scheme

4.) Is C/A one left traditionally to the states

b. Basically saying, that because legis has a remedy in it, does not mean that there will be a private C/A

3. Touche Ross v. Redington (1979) which rejected Cort analysis

a. Sole duty of ct. is to examine the statue & legis. history

b. Rule = in looking @ statue, ct. should only create an implied C/A when an affirmative intent by Cong. to allow a private right of action.

1.) Is a presumption no implied private C/A absent affirmative intent by Cong.

C. Determining Remedy of Private C/A

1. Begin by examining what Cong intent was in creating remedies when Cong. never created a private C/A explicitly

2. Basically, must take a careful approach

a. Examine remedies in statue for other C/A & do not adopt remedies which expand or are inconsistent w/ existing remedies.

3. In Franklin S. Ct says will presume availability of all remedies unless expressly limited in legis.

a. As Scalia points out, is a huge paradox since ct. is implying private C/A when Cong. did not even indicate a private C/A available &, thus, how can Cong. expressly limit remedies then

b. Basically is ex of S. Ct. legislating.

VII. Sovereign Immunity

A. Nature of Limitation

1. Why adopt the 11th Amend.

a. Was a response to Chislholm where S. Ct. allowed a case to proceed against GA & held states had no sovereign immunity under Art. III.

1.) Cong responded w/ the 11th Amend 2 days later.

2. 11th Amend & Diversity Juris.

a. 11th Amend has no effect on diversity, since cannot sue a state on diversity to begin w/.

1.) Diversity statue only applies to “citizens” & states are not citizens

a.) Therefore, could only sue a state under fed. ques.

b. Thus, must be a fed Q, then raises Q as to whether 11th amend is a bar or not.

3. Scope of 11th Amend.

a. Hans v. Louisiana.

1.) The amend. does not address a prohibition of suits against states by citizens of same state.

2.) Hans squarely presents this issue to S. Ct. & they hold that 11th Amend prohibits such suits unless state consents.

B. Exceptions to Sovereign Immunity

1. Ex Parte Young (1910)

a. Permitted suits against state officers who is acting pursuant to an unconst. state statue.

1.) S. Ct. held state office had no such authority &, thus, allowed prospective relief.

a.) As a result, only real relief was injunction (as S. Ct. allowed here).

b. Why doesn’t the Anti-Injunction Act apply then?

1.) Because act only has effect when there is a pending state proceeding.

a.) But, in Young did have a pending state proceeding.

i. But, fed action 1st, only applicable if state action is filed.

c. Case est. that a single fed judge can declare a statue unconst.

2. Edelman v. Jordan (1974)

a. Case stands for States ability to waive sovereign immunity.

b. Here, had P seeking $ for state’s delay in processing welfare benefits.

1.) S. Ct. held that a suit based on past conduct which seeks $ that is going to come from states, is barred by the 11th amend when suit is against state official.

c. However, S. Ct. did provide an area where could recover $ from states.

1.) If state legis language leaves no doubt that state has waived 11th amend, can proceed for a Young injunction & go after $.

a.) But, S. Ct. held here just because state participated in a fed program is not enough to show a waiver of sovereign immunity.

d. 11th Amend & awarding damages

1.) S. Ct has held can award money if form of prospective relief.

2.) School desegregation cases are an example

3.) § 1983 & State Ct.’s

a.) S. Ct. has held that if suing under § 1983 against a state official seeking damages in their official capacity is a suit against the state.

i. That is, the functional equivalent to a suit against the state.

ii. But, may seek injunctive relief under Young in same scenario.

4.) 11th Amend & state law

a.) Can get injunctive relief in fed ct. for claims based on state law.

b.) Exceptions to sovereign immunity only apply to fed interest that are trying to vindicate.

3. Abrogating Sovereign Immunity

a. This is the 3rd exception to sovereign immunity

b. Says that Cong. can abrogate a states sovereign immunity in certain circumstances.

C. Abrogating Sovereign Immunity

1. Are 2 ways where state can consent (to being sued)

a. Consent from state atty gen or by state statue.

b. Here, though are looking @ when Cong abrogates

2. Recall language of 11th Amend

a. Says nothing about allowing Cong to override 11th Amend. immunity

1.) Same view comes out of belief that S. Ct. recognizes Chisholm was incorrect & really is 11th Amend immunity in Art. III & 11th Amend only reaffirming.

2.) Further, S. Ct. trend is to very narrowly construe Cong’s ability to abrogate.

3. Fitzpatrick v. Bitzer.

a. S. Ct. held as long as power is exercised by 14th Amend, cl. 5, then Cong can abrogate.

b. In Seminole Tribe (1995), S. Ct. struck act that explicitly abrogated based on the Indian Commerce Clause

1.) Really a matter of timing in terms of ability to abrogate.

a.) Further, 14th Amend, cl. 5 only place people explicitly gave Cong power to make such laws to carry out functions of 14th Amend.

b.) Also, must be a clear, explicit statement by Cong.

2.) Case also interesting since appears S. Ct. questions vitality of Young exception

4. Idaho v. Coeur D’Alene Tribe (1997)

a. S. Ct. said not questioning vitality of Young exception, but clarified its uses (answers are question from Seminole Tribe).

1.) Purpose must be to vindicate fed rights that state action has violated.

b. S. Ct. also makes it clear here & in Seminole Tribe that the only recognized authority to abrogate by Cong. is the 14th Amend., cl 5.

1.) Furthermore, exist 2 1999 decisions which S. Ct. said will not accept a blanket statement from Cong that are acting under 14th Amend, cl. 5.

VIII. 42 U.S.C. § 1983

A. Introduction

1. Components of § 1983

a. Think of as: Any 1person who 2acting under color of law 3abridges rights created by Const. & laws of the U.S.

2. Civil Rights Act – 5 parts, 4 of which we are concerned w/.

a. § 1981

1.) Right to K & enforce a K

b. § 1983

1.) Biggest component

2.) This § does not create juris by fed ct.’s

a.) Must find sub. matter juris elsewhere

b.) § only provides a way to vindicate rights

i. Express rights

ii. Implied rights (recall much more restrictive test now)

3.) Must be cloaked w/ power under state law & have a violation of Const. rights

c. § 1985

1.) Conspiracy to violate civil rights

d. § 1988

1.) Allows recovery of atty fees under § 1983 & certain other related C/A’s.

3. Historical development of § 1983

a. Was not use that often in early years

1.) Recall part of 1871 Civil Rights Act

b. However, by 1998 represented the biggest area of fed cases.

1.) Are 3 factors which contributed to this massive increase.

a.) Monroe v. Pate.

i. Monroe expanded scope of § 1983 to unauthorized misconduct by people who were cloaked w/ state authority.

b.) Atty feeds (§ 1988)

c.) Overall, have had a substantial increase in fed ct. filings.

B. Under Color of Law – Determining its Meaning

1. Monroe v. Pate (1961)

a. To begin w/, case also tells us no requirement to exhaust state remedies under § 1983.

1.) In fact, do not even have to go to state ct.

a.) Exist concurrent juris (either or.)

b. Case’s importance is it redefines what “acting under color of law” is.

1.) Adds in unauthorized conduct when acting under color of state law.

a.) Previously believed that official must be acting under authorization of state law & depriving Const rights to invoke § 1983.

c. Case also held cannot sue the city/municipality since not a person

1.) But, in Montell (1978) S. Ct. overruled this aspect of the decision.

a.) Montell held that every political subdivision of the state is a person.

2. § 1983 & Sovereign Immunity

a. Value of § 1983 is that it allows P to recover $ for past conduct by individual state officials.

1.) Under 11th Amend, are unable to do this (i.e. would be retroactive relief).

b. § 1983 has NOT been held to abrogate states’ sovereign immunity.

C. Official Immunities

1. Scheuer v. Rhodes (Kent State shooting suit on § 1983 against OH Governor & National Guard.)

a. D’s argued suit barred by gov’t immunity from § 1983 claims.

1.) However, S. Ct. held actions (by Gov. & Nat. Guard) were clearly outside of authority or were in gross abuse of power.

a.) Furthermore, the $ was not coming from states, but individuals.

i. Thus, defeats sovereign immunity defenses also

ii. Indemnification agreements are fine although

b. Case introduces the concept of absolute & qualified immunity

1.) Immunity is based on the discretion of officials

a.) And, higher up the ladder go, greater the immunity is.

i. For ex, Legis. & Judges get absolute immunity, while cops get qualified immunity.

2. Determining Immunity: key is to look @ functions are performing.

a. Ex: if a legis & acting in a legis function get absolute immunity.

1.) However, if are not acting in such a function, then do not keep immunity.

b. Administrative functions, have qualified immunity.

3. Absolute Immunity

a. Generally reserved for judges, legis & executive

1.) Cong gets theirs via Debate Clause

b. Also, w/ absolute immunity, do not care about intent.

1.) Can have an intent to discriminate & suit is still barred.

4. Qualified or Good Faith Immunity

a. Historical Development

1.) Wood v. Strickland gave a 2 pronged subjective & objective tests on qualified immunity

a.) Don’t get qualified immunity if knew or should have known were violating Const rights.

i. This is the objective test

b.) Lose qualified immunity if have intent to violate rights

i. This is the subjective part of the test

c.) Can lose immunity on either prong.

2.) In Hallon v. Fitzgerald, S. Ct. put to rest the subjective intent aspect out of Wood.

a.) Here, said cannot receive qualified immunity if knowingly violate Const. rights.

b.) Further, this limited discovery on immunity bar.

i. Technically, immunity is not a defense, but a bar to suit.

3.) Finally, in Anderson v. Creighton, S. Ct. cleans up qualified immunity test.

a.) Test = whether a reasonable person would have believed their conduct was lawful @ the time.

i. Reasonable person is judged from a reasonable person in that capacity, is an objective standard.

b. Immunity is a threshold question to keep out of Ct.

c. Also, if use immunity, is automatically appealable immediately eventhough appears to be an interlocutory appeal.

d. Analysis on Immunities

1.) 1st Ask has P alleged a violation of a clearly est. Const. right?

a.) If yes, then look to see if law was clearly est. @ time of the incident.

IX. § 1983 (cont’d) – Who is a Person

A. Governmental Liability

1. Issue is trying to determine who is included as a person

a. Particularly looking @ what the effect of § 1983 is on municipalities.

2. Rules on Who is a Person

a. To begin w/, while a municipality can be a person under § 1983, it can only be a person for its own policies & procedures.

1.) Thus, not liable for the unauthorized action of its employees

2.) Rather, must est. a custom (practice) or policy of municipality that violated a const. right in order for muni to be a person under § 1983

b. Est. a policy or custom – 5 methods

1.) Based on an action by muni legis body itself (i.e. an ord.)

a.) Easiest to prove

b.) Ex: Owen.

2.) Identifying an action by a board or agency that is exercising an authority that has been delegated by muni legis. act.

a.) Monell is an ex of such.

3.) Identifying an action of an officer who has authority to est. final policy.

a.) Ex: Penbaur.

b.) Further, individual must have final decision making authority over area ruled on.

i. If make decision outside, not good to get muni as a person under § 1983.

4.) Plead a gov’t policy of inadequate training or supervision.

5.) Demonstrate an existence of a custom

a.) Just way things are done.

c. After est. muni as a person, look to see if any immunities available.

1.) Are no absolute or qualified immunities as would treat individuals w/.

2.) However, are immunities on punitive damages

a.) In other words, no immunities on compensatory damages, but cannot get punitive damages.

i. However, can reach w/ punitive damages via indemnity K’s between individual employee & muni or join muni & individual.

3. Monell v. Dept. of Social Services.

a. Is an example of 2nd way to est. a policy or custom.

b. Here, D was a muni agency (NYC Social Services & Board of Ed)

c. S. Ct. held that Cong. did not intend to exclude muni’s in defining who is a person under § 1983.

1.) Found Cong. intended to cover both natural & legal persons (legal person covers muni)

2.) Further, language of § 1983 of “shall subject or subject” S. Ct. held means cannot hold muni respondeat superior for unauthorized conduct by employees.

d. Will v. Mich. Dept. of State Police (1989)

1.) Here, S. Ct. holds that Cong did not intend for § 1983 to cover states as a person

a.) That is, no abrogation of states sovereign immunity.

2.) But, do get question on actions of state officials.

a.) If state official is performing official functions & sue in official capacity, not allowed under § 1983.

b.) However, if state official performing official functions & sue in private capacity, are a person under § 1983.

i. Hafer v. Melo (1991), which basically means just identify are suing in private capacity.

ii. Case law holds that if do not identify capacity are suing in person as, ct. will presume suing in their official capacity.

4. Official Policy Discussed

a. Single act by a person can est. a policy or custom.

1.) Pembaur stands for this proposition.

2.) However, person needs final decision making authority & is acting in that capacity.

a.) Here, was Co. prosecutor who had final decision making authority on what police can do & was acting in that manner when advised police could “chop” door down into Dr’s office.

b. Test on if have final decision making authority:

1.) Is a matter of law (not a Q of fact for the jury)

2.) Furthermore, is a matter of state law.

5. Est. a gov’t policy of inadequate training or supervision

a. Never a written policy, rather our inquiry is on inaction by the muni.

b. City of Canton v. Harris.

1.) Addresses this issue

2.) Usually in form of inadequate training or supervision in relation to police conduct.

3.) Presents our threshold test:

a.) Assuming police training is inadequate, can only sue if a deliberate indifference on failure to train.

b.) Exist 2 situations of deliberate indifference:

(1.) Fail to provide adequate training in light of foreseeable consequences.

· By foreseeable consequences mean: use of deadly force or shooting.

(2.) Failure of muni to take any action after repeated complaints of const. rights violations.

c.) Thus, if muni provides training, basically gets them off the hook.

i. Ex: MI provides extensive police training.

ii. Under such a pleading, would require examination of police training records (which cops do not want & P does not want to pay discovery costs on).

iii. Thus, stuck w/ option 2.

B. For What Wrongs

1. Inquiry focused on what is a deprivation, what does “law” include & Due Process claims.

2. Which fed “laws” can form a basis for a § 1983 claim

a. S. Ct., after a long period & several cases, said § 1983 applied to all laws regardless of their content.

1.) However, S. Ct. has offered some strict exceptions to this very broad rule.

a.) Cannot use § 1983 to vindicate a right from a fed statue that does not have a private C/A

i. Recall narrow construction S. Ct. has given to implied rights of action.

3. Exist 3 major limitations on due process violations.

a. If a muni official is negligent, this alone is not sufficient to est. a due process right.

1.) Must be an intentional deprivation of life, liberty & property.

2.) Common negligence does not arise to a Const. tort.

b. Whether an adequate post deprivation remedy exists:

1.) Test = if loss of property was random & unauthorized AND there is an adequate post deprivation remedy, then is no due process violation/deprivation.

2.) Parrat, Hudson & Zineranon all are ex. of this limit on due process violations.

3.) Hypo: Police take prop. & give it to another party

a.) Real owner could have sued on tort of conversion

i. Must try this remedy before jumping to § 1983 for vindication.

4.) Zineranon extends rule to loss of liberty.

c. Gov’t does not generally have any duty to protect from private infliction of harm.

1.) DeShaney is an ex. of this proposition.

4. Due Process claims under § 1983.

a. Paul v. Davis (1976) (shoplifter posting case & injury to reputation alleged).

1.) S. Ct. gives general test for Due Process § 1983 claims.

a.) If a state law provides a certain right & muni officials are altering that right, can fall w/in Due Process rights & stake a §1983

b.) Case gets in to looking @ what is a right

2.) S. Ct. held here that injury to reputation does not fall under a protected category (i.e. not a Const. tort)

a.) Exception is of a gov’t employer & fire employee, must give a name clearing hearing.

i. But, if voluntarily quit, no right to a name clearing hearing.

ii. Only get if fired

iii. Or, can show a constructive discharge (i.e. so bad, any reasonable person would not continue working there).

b. Procedural Due Process Rights

1.) Another area of Due Process right can base a § 1983 claim on.

2.) If give a hearing, no procedural due process violation.

a.) Hypo: Atty has his licensed revoked by the state bar for slanderous comments about S. Ct. Justices.  Could atty. file a   § 1983 claim?

i. Would have a deprivation of property (i.e. his license), by those acting under color of law (State Bar).  But, if gave a hearing, then had adequate pre-deprivation safeguards.

c. To determine if right is protected, look to the nature of the right.

1.) 14th Amend. rights are fundamental rights which are protected by a relationship.

a.) Ex: Sigert & employment relationship w/ gov’t (injury to reputation here).

b.) Gov’t only has duty to protect a person if a special relationship is created.

i. Classic example is prisoner-prison, however are limits on amount of protection based on the people in prisons & security reasons.

ii. DeShaney is our big case (no special relationship owed by state to private citizens unless specifically take it on).

d. Foreseeable deprivations of property or liberty

1.) If foreseeable, then gov’t must provide a pre-deprivation hearing.

a.) Is the counterpart to a random unauthorized act w/ a post-deprivation hearing (is also acceptable).

b.) Even in situations when gov’t act is random & unauthorized, if foreseeable must provide a pre-deprivation hearing.

2.) On other hand, even if intentional, post-deprivation hearing can still be adequate.

a.) Scenario still requires that deprivation is not foreseeable.

i. Ex: Prison guard destroying prisoner’s property; is intentional, but not foreseeable.

b.) Focus is if deprivation is part of an official policy.

i. And if not part of a policy, is not foreseeable.

e. Zineranon.

1.) Case tells us have 3 Due Process claim types & each claim tells us if a post-deprivation hearing is adequate.

a.) If deprivation of a right guaranteed by the Bill of Rights, does not matter if provide a post-deprivation hearing.

i. Such a hearing is inadequate; can automatically assert a § 1983 claim.

b.) Substantive Due Process claims are not concerned w/ whether post-deprivation hearing.

i. Again, hearing is inadequate

ii. W/ Substantive Due Process, right is so fundamental & right taken in a shocking & unconscionable way.

c.) Procedural Due Process

i. Fair procedures – what we are looking for.

ii. Comes up when have deprivation not protected by Bill of Rights.
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