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FALL 2004
THE CLIENT-LAWYER RELATIONSHIP

Elements of the Client-Lawyer Relationship

· Competence

· Model Rule 1.1
· A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation
· Comment 2: A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar.  A newly admitted lawyer may be as competent as a practitioner with long experience.
· Model Rule 1.3
· A lawyer shall act with reasonable diligence and promptness in representing a client.  
· Comment 1: A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical measure are req’d to vindicate a client’s cause or endeavor.  A lawyer must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client’s behalf. 
· Cannon 7 of the Code: A lawyer should represent a client zealously…
· Competing interests in representing a client zealously and civility
· Note: if you don’t feel competent to handle a case, you can get co-counsel to rely on
· Confidentiality 

· Model Rule 1.6
· (a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by para(b)
· (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
· (1) to prevent reasonably certain death or substantial bodily harm;
· (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;
· (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services
· (4) to secure legal advice about the lawyer’s compliance with these Rules;
· (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client, or
· (6) to comply with other law or a court order 
· Hypo: Client is charged with stealing necklace and cops found it in his car.  He tells you that his girlfriend is the one who took the necklace, but asked you not to tell anyone – what do you do?
· Rule 1.6(a) – client confidentiality is important – if your client asks you not to tell, then you can NOT – keep your client’s confidences for 2 reasons:
· 1) normative – the right thing to do to protect your client’s autonomy 
· 2) empirical – encourages the client to trust the lawyer and be forthcoming with information 
· Perez v Kirk & Carrigan (34)
· F: Π truck driver for Coke was driving up to a stop sign, brakes failed and he hit a school bus into a body of water, causing 21 kids to drown.  Δ attys asked him for a statement while he was in the hospital, promising for it to be confidential.  Δ attys gave the report to the dis atty’s office.
· H: found for Π – Δ attys breached their fiduciary duty by wrongfully disclosing privileged statement that was confidential
· Atty-client relationship and fiduciary duty was implied by the conduct of the parties, regardless that there wasn’t payment

· Πs public humiliation was way to show damages

· “My Client Is HIV Positive” (38): atty represents Anna, and she asked atty to defend her live-in boyfriend who was arrested.  Atty discovered that boyfriend was HIV positive and didn’t want to tell Anna.  Anna is atty’s client also and is paying the bill – should atty tell Anna?
· Under Rule 1.6(b), atty should keep boyfriend’s confidence and not tell Anna that he has HIV – regardless of who paid the atty fees – b/c atty is not begin used to further a crime.  
· Atty may advise boyfriend that something might be a crime, send him to a clinic, etc.  (Restatement says that before you reveal confidences, you have to take some steps for your client)

· “I know there’s a gun” (39): client arrested for selling small quantity of drugs and told atty that cops didn’t find a gun on his person, so in the cop car, he pushed it between the seat (might be loaded).  Client asked atty not to tell since he committed a robbery w/ the gun, which someone else was charged with.  
· Under Rule 1.6, atty cannot tell.  Cruiser is cleaned each time so cops probably already know that the gun is there.  Could argue that this could create ‘substantial bodily harm’ if another criminal finds it riding in the cop car.  

· Attorney-Client Privilege

· Ethically privileged info includes privileged info from rules of evidence, but also includes extra protection

· Exceptions to the Privilege or ethical duty

· 1) self-defense
· atty may reveal confidential info if ‘necessary to defend himself against an accusation of wrongful conduct’ DR 4-101(c)(4)
· 2) collection of fees
· atty can reveal confidential info to the extent necessary when they sue to collect fees
· 3) waiver 

· client may waive privilege explicitly or implicitly 
· 4) crime-fraud (client communication in question was itself in furtherance of the crime or fraud)

· Hypo: Ford Motor Co put gas tanks in the wrong place in the care and tanks explode.  As in house counsel for Ford, you defend them in civil and criminal suits, and learn that they knew about the tanks before selling the cars, but that they sold them anyway b/c it was too costly to change them.  

· Ct may make you speak and hold it as not privilege information even if lawyer is unaware of the client’s objective and does nothing to advance it 

· Ethical protection b/c the client was not seeking assistance in or furtherance of criminal conduct

· Purcell v. Dist Atty for Suffolk Dis (63): atty told cops that his client was threatening to burn down a building, cops wanted atty to testify about their communications.  Atty was correct to tell cops about crime under crime-fraud exception, but atty-client communications were protected since client didn’t ask for atty’s assistance.
· 5) Identity and fees 

· attys generally must reveal the identity of the client, the amt of the fee, and nature of the services performed
· Lawyer-Client Relationship and Agency

· Law of agency applies to the client-lawyer relationship 

· Tactical v substantive mistakes – client is bound by the tactical errors of the atty (most errors will be tactical)

· Taylor v Illinois (69)
· F: client’s atty failed to reveal the identity of a prospective W and ct refused to let W testify.  Client claimed violation of his rights under 6th amend 
· H: found for the atty

· Rule: client must accept the consequences of an atty’s decision to forego cross-exam, to decide not to put certain W’s on the stand or to decide not to disclose the identity of a W in advance of trial 

· Cotto v U.S. (71)
· F: young kid got his hand caught in conveyor belt and complained that his atty blundered for failure to prosecute
· H: found that client was bound by the decisions of the atty 
· Atty could still be disciplined 

· Acts and omissions by counsel are customarily visited upon the client in a civil case – atty is given more leeway in litigation with regards to decisions
· Loyalty and Diligence

· Duty of loyalty requires the lawyer to pursue, and be free to pursue, the client’s objectives unfettered by conflicting responsibilities or interests 

· Loyalty survives the atty-client relationship 

· Duty to Inform and Advise

· Nichols v Keller (79)
· F: client was injured on the job and hired an atty to pursue a worker’s comp claim.  Atty did not advise client that he might also have civil claims against 3rd parties so he sued atty for malpractice
· H: found for client 

· Rule: a lawyer who sign an application for adjudication of a worker’s comp claim and accepts a referral to prosecute the claim owe the claimant a duty of care to advise on available remedies, including 3rd party actions

· Atty should inform client on limitations of the atty’s representation and of the possible need for other counsel 

· “In a Box” (85): partners in a firm, Atty 1 and Atty 2 separately represent corp1 and corp2, who decided they want to enter a joint venture.  To avoid a conflict, corp 2 decides to get separate counsel.  However, atty 2 knows that corp2 does not know that corp1 is engaged in criminal proceedings.  Should atty2 tell corp2, even though he is not technically representing them in this matter?
· Cannot represent corp 2 on this deal because of a conflict of int

· Firm can still represent Corp 1, but you have to get Corp 2’s consent before you do.  

· Firm can continue to represent Corp2 on other matters and not tell them about the criminal conduct of corp1.  

· Autonomy of Lawyers & Clients

· Lawyer’s Autonomy

· Jones v Barnes (87)
· F: Δ was in a criminal trial for robbery, was appointed counsel, and wanted his atty to raise a list of claims.  Atty disagreed and did not raise all of them.
· H: found for defense counsel 

· Rule: under 6th amend, atty does not have to raise every non-frivolous issue that the Δ requests to be raised

· Atty must select the most important issues b/c of limitations on page length and oral argument time

· Generally, attorney is given more leeway in tactical issues versus substantive

· Client’s Autonomy

· Model Rule 1.2
· (a) subject to (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as req’d by Rule 1.4, shall consult with the client as to the means by which they are to be pursued.  A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.  A lawyer shall abide by a client’s decision whether the settle a matter.  In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
· Note: for civil – client has right to decide whether to appeal, whether to settle, and make decisions such as stipulations to law and fact
· (b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social, or moral views or activities
· (c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.
· (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law. 
· Model Rule 1.4 

· (a) a lawyer shall:
· (1) promptly inform the client of any decision or circumstance with respect to which the client’s informed consent, 
· (2) reasonably consult with the client about the means by which the client’s objectives are to be accomplished
· (3) keep the client reasonably informed about the status of the matter
· (4) promptly comply with reasonable requests for information,
· (5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer  knows that the client expects assistance not permitted by the Rules
· (b) A lawyer shall explain a matter to the extent reasonably necessary to permit to client to make informed decisions regarding the representation. 
· “Ms. Niceperson” (93): Opposing atty asked atty for stipulation for extension regarding ongoing litigation.  Atty knows that opposing atty also needs a ct order.  If opposing atty does not get order, then atty can get dismissal w/ prejudice.  Should atty warn opposing atty?

· Should not warn since not in the best int of your client – its not the other atty’s job to make sure opposing counsel is doing his job

· BUT atty may tell opposing counsel if they’d like to

· If client asks you not to tell, then atty shouldn’t since atty is not advocating anything that is ‘false’ 
· Olfe v Gordon (94)
· F: malpractice case where client hired atty to handle the sale of her real property, on the condition that she was only willing to take back a first mortgage.  Atty negotiated a second mortgage and told her that it was a first mortgage.  After buyer defaulted, client lost more than $25K.
· H: found for the client since atty violated his duty

· Rule: atty may be liable for losses caused by his failure to follow with reasonable promptness and care the explicit instructions of his client 
· Note: Here the atty did not follow the objectives of the client under 1.2
· Ashad v Gerrister
· F: malpractice case where mom told atty to file a motion to not allow the dad to have unsupervised visitation w/ her child, which the atty failed to do

· Child was kidnapped and mom sued the atty

· H: found lawyer was liable 
· Incompetent Clients

· In the matter of MR (98)
· F: woman w/ Downs Syndrome wanted to change her residence to live with her father (parents were divorced).  Atty interviewed family and determined that she was competent 
· H: ct ruled that atty’s job is to advocate for what the client wants – a guardian ad litem should represent the client’s best interests

· For incompetent clients, atty’s should:

· 1) protect the ward’s rights regarding their decision on certain matters
· 2) if a conflict between their rights and their best interests arise, ask the ct whether a guardian ad litem should be appointed 
· If atty suspects incompetent client in criminal trial, must make a motion to determine it b/c of JD bar to incompetent during trial

· Note: never happens in real life b/c nuthouse is hard to get out of as opposed to serving prison time
· Model Rule 1.14: role of the atty with regards to a client with diminished capacity is the same as a client with full capacity 

· (b) if the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial, or other harm…the lawyer may take reasonably necessary protective action, including consulting w/ indv’ls or entities that have the ability to take action to protect the client, and in appropriate cases, seek the appointment of a guardian ad litem.  

· Termination of the Lawyer-Client Relationship
· Hypo: atty believes in cleaner air and higher emissions stds on cars.  Atty joins org that lobbies for such law.  Then atty is hired by a car company to do civil litigation and they oppose these law.  Does atty have to resign?  NO – under Rule 1.16(b)(4), this would not be a fundamental disagreement
· Model Rule 1.16
· (a) Except as stated in para (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
· (1) the representation will result in violation of the rule of professional conduct
· (2) the lawyer’s physical or mental condition materially impairs the lawyers ability to represent the client
· (3) lawyer is discharged
· (b) Except as stated in para (c), a lawyer may withdraw from representing a client if: 
· (1) withdrawal can be accomplished without material adverse effect on the interests of the client;
· (2) the client persists in a course of action involving the lawyer’s services that that lawyer reasonably believes is criminal or fraudulent 
· (3) the client has used the lawyer’s services to perpetrate a crime or fraud;
· (4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;
· (5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 
· (6) representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client;
· (7) other good cause for withdrawal exists
· (c) A lawyer must comply w/ notice and permission of a tribunal…
· (d) Upon termination, lawyer shall take steps to reasonably protect the client…
· Working with Corporate/Entity Clients

· Model Rule 1.13 (B)
· 1) if atty for an org knows that officer/employee is engaged in action or refuses to act; and
· 2) and the action represents the org and is a violation of a legal obligation to the org (ie – fiduciary duty) or violation of law that could reasonably be imputed to org
· 3) action is likely to result in substantial injury to the org
· THEN atty should proceed in the best interest of the org and notify higher authority UNLESS lawyer reasonably believes that it is not necessary
· Tests:
· Control group: senior mgmt 
· Controls fed law only. States can use whatever rule they want.
· Narrow defn of atty-clt 
· Upjohn rule:
· Some sort of “subject matter test”
· Goodfarb: functional analysis (depends upon the function of EE)
· This case has been overruled 
· Restatement:
· Broadest defn: basically any communication
· Protects communications between an agent of the org and a lawyer
· Benefits of a broad rule:
· More that is being protected.
· Discovery of facts/investigation
· Benefits of narrow rule:
· Silences people. Truth unlikely to come out.
· Protects 3rd parties.
· Atty-client privilege
· Upjohn v U.S. (40)
· F: management of corp though some of its subsidiaries were making illegal payments to foreign govt officials.  In house atty sent questionnaire to employees and conducted interviews.  IRS subpoenaed answers to questions and interviews – Upjohn resisted under a-c privilege
· Tests for A-C Privilege in orgs:

· 1) Control group (least protective) = protection given to communications with the most senior management exercising substantial control over the entity

· 2) Restatement Subject matter (broad) = protects communications between an agent of the org and a lawyer when the communication concerns a legal matter of interest to the org

· 3) Upjohn (ambiguous) = protects communications w/ any corp employees from whom the atty must obtain info for purposes of representation 
· H: ct rejected the control group test and held that FRCP 501 protected any client info that aided in the orderly administration of justice here (so protected)
· Samaritan Foundation v Goodfarb (not good law) (43)
· F: kid’s heart stopped during surgery and Good Samaritan atty investigated internally the nurses and a scrub technician present during the surgery.  Parents sued hospital for med mal – and wanted to get the interview summaries, which hospital argued were protected by a-c privilege
· H: applies narrow version of subject matter tests and hold that summaries were NOT privileged since they weren’t seeking legal advice and were only witnesses

· Only conversations regarding the employee’s own conduct within the scope of his employment is privileged – not observation from witnesses

·  “Slip and Fall” (53): Shopper was injured when she fell in a store due to waxy floors.  Store conducted internal interviews to various people
· head of maintenance would be covered under any of the tests

· floor waxer (who might have caused the accident) statements would be covered by subject matter, but not control group

· Covered under Goodfarb: his conduct caused the accident
· Goodfarb is really excluding witnesses. 
· Covered by Restatement and Upjohn
· salesperson who witnessed the fall would not be covered under control group, covered under restatement subject matter
· Goodfarb: not covered 
· Upjohn: broad reading would cover, narrow reading would not
· employee who was off from work personal shopping – not covered by control group or Upjohn, but would be covered by Restatement b/c he is an agent and it concerns a legal matter

· Not covered under Goodfarb. Only covered by Restatement. 
· Todd (investigator): atty-clt priv rules. He is working for the lawyer thus becomes agent of lawyer and anyone working as an agent of the lawyer is covered under priv.
· Internet assignment:
· Rule 3.3 tribunal
· 4.1 (1.6): fraud exceptions
· 1.13 corporate entities have less protection.
· Hypo on page 148: 
· Conflicts and Confidentiality in Entity Representation

· Texni-Plex v Meyner & Landis (545)
· F: M&L law firm represented Tang (sole shareholder) and old TP for 23 yrs.  Tang and old TP merged w/ shell company – Acquisition, with M&L representing them both – to create new TP.  Merger guaranteed certain enviro req’ments, but didn’t meet them and new TP claimed that Tang had falsely represented to them that it would.  Tang retained M&L and TP objected
· H: M&L could not represent Tang against new TP, since new TP was technically a former client (it did not materially change in the merger and old TP was a client)
· Disqualification of counsel test must establish:
· 1) entity was firm’s former client

· 2) matters involved in both representations are substantially related

· 3) interested of the firm’s present client are materially adverse to the interests of the former client

· 1) new TP was old TP so was a former client, 2) matter involved the misrepresentations made during the merger and 3) Tang’s interests are materially adverse to new TP since they are against each other here
· Closely held Entities
· Murphy & Demory v Murphy (567)
· F: corp had 2 owners and was represented by a law firm.  Corp sued the lawyer and owner #1 charging that owner #1 had attempted to take control of the corp/start competition.
· H: law firm committed legal malpractice in representing owner #1 in his efforts to take control of the corp

PROTECTING THE CLIENT-LAWYER RELATIONSHIP AGAINST OUTSIDE INTERFERENCE

· Communicating with another lawyer’s clients

· Model Rule 4.1 

· In the course of representing a client a lawyer shall not knowingly:
· (a) make a false statement of material fact or law to a third person; or
· (b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.
· Note: atty must have knowledge (can be inferred) that opposing client has an atty
· Model Rule 4.2 ‘No contact’
· In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.  
· Client can not waive this right. Why do we have this rule? Want to protect strategies and other issues that would be protected by privileges such as work product and atty-clt priv.
· Is this a fair rule? 
· Exception: if client is unhappy with current lawyer, client can go shopping for another lawyer. 
· Note: rule 4.2 does apply to prosecutors, but they have a lot MORE leeway – and cops are not considered to be their agents
· EXCEPTIONS: ‘authorized by law’ broad meaning for prosecutors – can do everything but false subpoena 

· CLASS DEBATE – Prosecutors exception to 4.2
· Prosecutors should be bound by 4.2 like other attys
· Unconstitutional violation of the 6th amend
· Cmt 5 to Rule 4.2 – govt atty must comply w/ this rule for criminal trial
· Miranda – protects the 5th amend right to have lawyer’s protection
· Gives information that would be against better judgment
· Prosecutors should not be bound by 4.2
· Need to uncover crimes
· Seek to find the truth by any means necessary 
· Hypo: there is an accident and client is hospitalized.  Client gets an atty and atty may interview the person who hit the client so long as he does not have an atty.  If he does have an atty, then atty cannot interview him.  
· If the opposing client has a lawyer, then you can only talk to them if you already have the consent of the lawyer 
· Note: investigators of the atty are agents of the atty and also fall under Rule 4.2 
· Civil Matters

· Niesig v Team (leading case) (111)
· F: employee fall of scaffolding and sues the company – there were other employees who witness the fall.  Victim’s atty wanted to interview the witnesses, but was stopped by in-house counsel for the company.
· H: Rule 4.2 only applies to current employees and not former employees – ct allowed Π to interview

· TEST – defines ‘party’ (whose opposing counsel may not communicate with) to include corporate employees whose acts or omissions in the matter under inquiry are binding on the corp or imputed to the corp for purposes of its liability, or employees implementing the advice of counsel

· All other employees may be interviewed informally (w/o counsel) 

· Ct rejects blanket rule in Upjohn since it closes off too many avenues of discovery and deters litigants with little resources 

· Comment 7 in rule 4.2: 3 types of EEs that you can not talk to. 
· This comment is close to the Niesig rule, but it is not binding.
· Admission from EE (treatise writers):
· Debate: evidence rules vs. statements that can bind the corporation (stipulation). 
· Appellate court treated it like the control group test. Took the more narrow view of statements that are binding on the corp. 
· Upjohn: atty-clt priv – who is the attorney for purposes of 4.2?
· Control group test: small group of people that atty can not talk to.
· Other states go to the other extreme: atty can not talk to anyone on the other side of suit.
· Former EEs are not covered under any of this.
· Criminal Matters

· United States v Hammad (124)
· F: Dept Store caught on fire, Bureau of Alcohol, Tobacco and Firearms was assigned to investigate the fire for arson b/c might have been an attempt to conceal fraudulent claims of Medicaid.  Govt met w/ Hammad under a false subpoena to try get admissions while they had counsel – Hammad tried to repress the tapes of the meeting

· Prosecution was trying to get an informant to have direct contact w/ an adverse party who was known to have counsel 

· Rule 4.2 – there needs to be permission from opposing atty to speak to their client UNLESS the atty is a govt atty under ‘authority of law’ (DA, prosecutor)

· H: prosecution violated rule 4.2 – but law is unsettled in this area, so govt can use the evidence
· DR 7-104(a)(1) (st equivalent of 4.2): restricts the use of informants by govt prosecutors prior to indictment, but after a suspect has retained counsel in connection w/ the subject matter of a criminal investigation 

· Subpoena here was not to secure attendance b/f grand jury, but to create a pretense to get an admission from the suspect 

· Note: until adversarial proceedings begin, this is fair game
· This case is not the rule. Only the exception.
· Court is troubled with the idea of a sham subpoena. 
· 4.2 does apply to the govt but there seems to be exceptions carved out for govt.
· Constitutional rights can be waived the client but 4.2 rights can only be waived by the atty.
· “Authorized by law”: just b/c Constitutional right is waived does not mean that the investigation was authorized by law. 
· ABA opinion: certain activities are authorized by law. Prosecutors may continue under cover operations once suspect has gotten a lawyer. 
· Pre indictment exception for the govt from 4.2
· Comment 5 of 4.2
FINANCING LEGAL SERVICES (AND DIVIDING THE MONEY)

· The role of the Marketplace

· Brobeck, Phleger & Harrison v Telex Corp (not excessive fees) (146)
· F: contingent fee – Telex recovered against IBM, but it was reversed on appeal, so Telex sought the best available atty to prosecute its appeal.  Telex and atty entered into an agreement which specified a contingent fee.  After atty filed petition for cert, IBM settled.  Telex refused to pay the $1mil atty fees.
· H: atty fees were awarded to the atty

· Std: the fee was not so unconscionable that ‘no man in his sense and not under a delusion would make on the one hand and as no honest and fair man would accept on the other’

· The k was unambiguous and through the firm’s actions, Telex got the leverage to avoid bankruptcy and settle – they looked for the best atty and now they must pay for it 

· Note: contingent fees MUST be in writing
· Note:  issue was whether he accepted the fees, called around and knew he could have gotten a cheaper atty, client was paying for his expertise 
· Unethical Fees

· Matter of Laurence S. Fordham (excessive fees) (154)
· F: hourly fee - client was involved in drunk driving case, atty did not have much expertise, and had to learn the substantive law to fight the case.  Atty charged over $50K for the case, where most would only charge $15K at most.  

· Rule 1.5 fees section and timing of when fee should be set

· (b) timing must be reasonable ‘before or within a reasonable time after commencing the representation’

· H: atty departed substantially from the obligation of professional responsibility that he owed to his client (focus on the going rate) – sanctioned the atty
· Expert testimony showed that the # of hrs the atty spent on the case was substantially in excess of the hrs a prudent atty would have spent

· Client should not pay for the atty to ‘catch-up’ on his education 

· Note: Rule 1.5(d) – can’t take contingency cases in criminal or matrimonial 

· Hourly fees do not have to be in writing, but rules encourage it

· Note: ct was right b/c the client did not know about the fees and didn’t understand the extent

· Handling fees

· Atty must deposit retainers into escrow account (interest bearing acct) and client would get all of the interest

· IOLTA (Interest On Lawyer Trust Accts) was created to pool fees and interest and funnel that interest from each client, which the Bar would collect and give to orgs for Legal Services to fund civil suits 

· Phillips v Washington Legal Foundation: held that taking interest from the escrow acct from a client was a ‘taking’ under the Constitution

· Case was remanded to determine whether the taking was justly compensated 

· H: “the just compensation for taking nothing is nothing’ – but the taking may only happen if it is nominal amt
· Contingency Fees
· Defn = percentage of generally everything that is recovered if the client wins
· Some are dependent on a sliding scale for bigger numbers
· Pro v con
· Pro about contingency 
· Assists clients who would not otherwise be able to afford your representation
· Promotes efficiency for attys – longer research doesn’t pay them more
· Cons about contingency
· Lawyers only take meritorious cases
· Attys might not be as efficient
· Atty has  a stake in the outcome and creates a conflict to want a bigger fee
· Model Rule 1.5
· (c) contingency must be in writing and signed by the client

· (d) can’t take contingency fee in criminal or matrimonial
· (e) sharing fees outside of firm (see Division of Fees)
· Statutory Fee Ceilings
· MI Rule: ceiling on contingency fee (equal to or less than 1/3 for personal injury/wrongful death claims) 
· Court-awarded fees: Settlement conditioned on fee waiver

· Evans v Jeff D. (198)
· F: civil rights case regarding atty fees.  Underlying suit was a class action where parties wanted to settle, but the settlement included a waiver that the atty fees would not be paid.  Atty felt that it was an ethical obligation to waive the fees and the client accepted the settlement – left atty with no fees
· Atty argued: conflict of int in agreeing not to get paid

· H: ct has discretion to refuse to award atty fees – no conflict existed here

· Judge said that there is ‘no ethical dilemma when the other side made the offer’

· As clearly defined within the rules, the atty has let the client decide when to accept a settlement 

· Minimum Fee Schedules

· Goldfarb v Virginia State Bar (185)
· F: VA law said that all title examiners were req’d to be performed by VA lawyers.  Husband and wife wanted to buy a house, but couldn’t get a title examination lower than 1% of the value of the property from all attys that they called, which was a recommended schedule set by the county bar.  They filed class action arguing that the schedule constituted price fixing in violation of the Sherman Act.
· Questions:

· 1) whether bar engaged in price fixing? 

· YES - you have to use an atty to get a title exam
· 2) are activities in interstate commerce or affect in state commerce?

· YES – this affected in state commerce b/c housing

· 3) Is there an exception to Sherman Act’s “learned profession”?

· Congress never intended to broadly exclude lawyers

· 4) Are the activities exempt as ‘state action’ under Sherman exception?

· Anticompetitive activities must stem from compelling st action – this did not happened since there should not be a price floor

· Attys are essential to the primary govt fxn of administering justice 

· H: no compelling state interest exists here to enforce this fee schedule
· Note: govt can regulate, but they need a compelling st interest
· Division of Fees

· Rule 1.5(e) for attys to share fees outside of a firm, the attys must either:

· 1) delegate who is responsible for what type of work and

· 2) say all attys are responsible for all things

· Atty may split fee when referring to another atty (at another firm) if they 1) divide the fees in proportion to the services performed, 2) tell the client that they are joint attys from different firms in writing, and 3) total fee must be reasonable 

· Referral rule: Rainmaker is a person who makes money off of mainly just bringing business to a firm

· Hypo: atty agrees to take stock instead of fees – what rule controls?

· Rule 1.5(a) – fee must be reasonable AT THE TIME THAT THE ATTY GETS THE FEE

· Rule 1.8(a) – business transaction with client

· Rule 1.7(a)(2) – improperly influencing advice of client by a personal interest 

CONFLICTS OF INTEREST

CONCURRENT CONFLICTS OF INTEREST
· Concurrent conflict = atty representing two clients at the same time
· Model Rule 1.7 Conflict of Interest – Current Clients
· (a) Except as provided in para (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  A concurrent conflict of interest exists if: 

· (1) the representation of one client will be directly adverse to another client; or

· (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person or by a personal interest of the lawyer

· (b) notwithstanding the existence of a concurrent conflict of int, a lawyer may represent a client if

· (1) atty reasonably believe that the atty will be able to provide competent and diligent representation to each affected client

· (2) representation is not prohibited by law

· (3) representation does not involve the assertion of a claim by one client against another client represented by the atty in the same litigation or other proceeding before a tribunal; and

· (4) each affected client gives informed consent, confirmed in writing. 
· Note: concurrent client of interest exists if the representation of one client will be directly adverse to another client 
· Note: even if there is a concurrent conflict, you can still represent both under 1.7(b) if the atty reasonably believes that he can represent both, representation is not prohibited by law, each client gives informed consent, and confirmed in writing 
· Model Rule 1.10
· (a) while practicing in a firm, none of the attys shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so, UNLESS…
· (b) once an atty leaves a firm, the firm is not prohibited from afterward representing a person with interests materially adverse to those of a client represented by the former atty unless…
· (1) matter is same or substantially related to that which the formerly associated atty was in the firm and 
· (2) any atty remaining in the firm has info protected…that is material to the matter
· (c) this disqualification may be waived by the client
· Model Rule 1.11 (governs disqualification of govt attys in private prac)
· (A) govt atty that goes into private practice
· (1) is subject to Rule 1.9(c) and
· (2) shall not otherwise represent a client in connection w/ a matter that the atty personally and substantially participated in, unless the govt agency gives informed consent in writing 
· (b) when a atty is disqualified from representation, his whole firm is disqualified unless
· (1) disqualified atty is timely screened and not given any fee 

· (2) written notice is given to the govt agency 
· Model Rule 1.12 Former Judge/Arbitrator/Mediator/Third Party
· (a) atty shall not represent anyone in connection w/ matter in which atty participated personally and substantially as a judge/law clerk/mediator/etc unless all parties to the proceeding give informed consent in writing
· (c) if atty is disqualified under this rule, no lawyer in the firm may participate unless:
· (1) disqualified atty is timely screened
· (2) written notice is given to the parties and the tribunal 
· Client-Lawyer Conflicts

· Business Interests

· Matter of Neville (235)
· F: atty represented client in multiple real estate matters.  Atty, client, and a third party entered into a k drafted by atty for a switch of property.  Atty was representing himself and his client at the same time in the deal. 
· H: atty violated Rule 1.8(a)

· With conflict of interest, atty needs to get client’s consent after full disclosure

· Termination of legal duties happens when the client has been abandoned – they weren’t abandoned here since client still expected atty to exercise his professional judgment for client’s protection 
· Can an atty ever have a business deal w/ a client?  YES, but carefully

· Rule 1.8(a) atty cannot enter into a business deal w/ a client UNLESS transaction is:

· 1) fair and reasonable to the client and fully disclosed in writing
· 2) client is advised in writing that he should seek indep legal advice and a reasonable opportunity to do so
· 3) client gives informed consent, in writing signed by the client 
· Note: Rule 1.8 is not triggered until there is a client and is strict liability (no intent needed)

· Hypo: client will pay atty 30% of royalties on a book if atty agrees to waive the right to protect confidential info in a k

· Rule 1.8 depends on whether there is ongoing litigation

· Under Rule 1.8(a)(2), client can do it so long as he satisfies the rules

· Related Lawyers and Significant others

· Gellman v Hilal (251)
· F: Π was represented by husband in med mal case, and his wife had represented the Δs in a previous action involving med mal of a similar nature. Δs moved to remove the husband from the case b/c of knowledge and wife had financial incentive in the case 
· H: no per se rule of disqualification due to marital status
· No danger because neither spouse had a home office, could not access each other’s files and had spent their personal lives together w/o endangering professional confidences
· Note: if they are working on a case at the same time, then they need consent from both parties

· Gender, Religion, Race

· “Karen Horowitz’s Dilemma” (256): female Jewish atty was taken off a case b/c firm thought that she would not appeal to the jury or the judge.  

· Pro-Karen – discrimination problem – let her work for two years, maybe let her attend, but not litigate

· Pro-firm – want to do what is in the best interests of the client and realize that prejudices exist, and said it would not hurt her career 

· Model Rule 1.8
· (a) atty shall not enter into business transaction w/ client or knowingly acquire an ownership, possessory, security, or other pecuniary int adverse to a client unless:
· (1) transaction is fair and reasonable to the client and fully disclosed in writing to the client  in writing so as to be reasonably understood by client

· (2) client is advised in writing that he should seek indep counsel and give him time to do so

· (3) client gives informed written consent signed by client

· Hypo: atty pays for the following: 1) filing fees, 2) deposition, 3) some medication for the client – are these allowed?  Rule 1.8(e)(1) – atty may advance court costs, which can be contingent on the outcome of the trial

· Filing fee: YES

· Deposition: YES

· Medication: YES

· Note: if the client is not indigent, then you must get the money back.  If the client is indigent, then you may work out an agreement depending on the outcome of the case, they wouldn’t have to pay it back.  

· Policy is to encourage attys to pursue lawsuits b/c they have a financial stake in it.  Also discourages clients from choosing attys based upon the financial stability that they could give them.

· Client-Client Conflicts 

· Criminal Cases (Defense Lawyers)

· Cuyler v Sullivan (261)
· F: two attys represented three Δs for first degree murder (1 is pro bono and other two are paying).  Atty didn’t want to put on a defense for pro bono Δ because it would implicate his other clients and would give other side free discovery on other two paying clients
· H: no violation of 6th amend b/c did not show actual conflict – just showed a potential of conflict
· TEST: to establish a violation of 6th amend, a defendant who raised no objection at trial must demonstrate that an actual conflict of interest adversely affected his atty’s performance 
· Note: if Δ objects in the beginning of trial (preserves it), he only has to show a potential conflict existed 
· Appealability of Criminal Disqualification Orders

· “All or Nothing” (283): one atty represents 3 people who committed murder, 2 are charged w/ 1st degree and 1 is charged w/ felony murder (was just there, didn’t actually commit it).  Prosecutor offers a deal for all to plea guilty for murder 2 and come up for parol in 20 yrs.  

· Atty should advise non-triggerman to get another atty, since att cannot ask prosecutor to lower the non-triggermans sentence, b/c it would harm the two triggerman

· Atty should never have agreed to represent all three Δs – ineffective assistance of counsel under 6th amend is the claim that Δ would raise on appeal

· Criminal Cases (Prosecutors)

· Young v US (284)
· F: client was a leather goods manufacturer and had settled a trademark dispute with Δs, including an enjoinment from further violations.  Δs violated the injunction and client’s counsel was appointed to be the special prosecutors for their case.  
· H: client’s counsel could not be appointed to prosecute the Δs for violating the injunction

· Counsel for a party that is the beneficiary of a ct order may not be appointed as the prosecutor in a contempt action alleging a violation of that order 

· Problem w/ defense counsel acting as prosecutor is that he already owes an ethical duty to his private client 

· ABA Model Code Canon 7: responsibility of prosecutor differs from that of a usual advocate, since his duty is to seek justice, not merely convict 

· Regardless of if ther is prosecutorial impropriety, the appointment shows the potential of private interests influencing public duties

· Wilson v Wilson: (anti-Young) ct allowed husband’s atty in divorce case to prosecute wife for violation of a ct order 

· Clancy v Superior Ct: (pro-Young) ct disqualified an atty whose fees was going to be $60 if he won and $30 if he lost – ‘when a govt atty has a personal int in litigation, the neutrality so essential to the system is violated’
· Civil Cases

· Fiandaca v Cunningham (292)
· F: class action by 23 female prisoners challenging the st’s failure to establish a facility w/ equal programs as the men’s facility.   NHLA became lead counsel for the women, but also represented Garrity suit Πs (Laconia State school does not want correctional facility on their grounds)
· H: disqualified NHLA from representing both clients
· Under Rule 1.7, NHLA’s representation of both Garrity Πs and these Πs limited its responsibility to both

· Malpractice based on conflicts

· Simpson v James (314)
· F: malpractice suit by sellers of a corp against law firm – Π wanted to sell her corp and went to law firm to handle the sale.  Atty #1 was the only counsel present during the sale between both parties.  Atty #1 left the firm.  Π met w/ atty #2, who was assigned to her by the firm and said he would help her, and recommended that she restructure the note that she got from the sale – she did and the Δs went bankrupt – Π lost lots of money. 
· H: found for Πs b/c of atty’s acts of negligence for handling the original transaction and the subsequent restructuring of the note – atty was representing both the buyer and the seller

· Atty probably would not have made the same recommendations if they didn’t also represent the Δs 

· TEST: 

· 1) whether the entity was a client of the atty

· 2) whether atty breached the fiduciary duty to his client

· 3) Whether the breach proximately caused the injury

· 4) Whether damages resulted 

· The Insurance Triangle

· 3 players: insured, insurer and plaintiff 

· when 1 atty represents both the insured and insurer and there is a dispute over the coverage of the policy 

· Rule 1.8(f) – is triggered when ins co pays for atty to represent the insured

· You can get around the rule so long as it is clear that the person paying is also not a client

· Public Service Mutual Ins v Goldfarb (326)
· F: Goldfarb got liability policy as a member of the dental society of NY.  Then Goldfarb sexually abused a patient during a treatment.  Goldfarb and ins co dispute whether the policy covers a duty to defend the insured.
· H: ins company is obligated to defend Goldfarb in the lawsuit and provide indep counsel for the defense, to be chosen by Goldfarb
· Ins company is responsible for compensatory damages, but not for damages that arise from dentist’s intentional acts (punitive damages)

· Triangle existed here – Goldfarb (insured) and ins co (insurer) disputed over the coverage of the policy, in addition to plaintiff (sexually abused victim) suing them 
· Note: modern view is that the atty represents the ins co

· The Advocate-Witness Rule 

· Model Rule 3.7

· (a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
· (1) the testimony relates to an uncontested issue;

· (2) the testimony relates to the nature and value of legal services rendered in the case; or

· (3) disqualification of the lawyer would work substantial hardship on the client

· (b) A lawyer may act as an advocate in a trial in which another lawyer in the lawyer’s law firm is likely to be called as a witness unless precluded under Rule 1.7 or 1.9

· Policies behind A-W Rule

· Jury may give atty’s testimony too much credibility

· Jury might not distinguish b/w the atty’s role as W and advocate

SUCCESSIVE CONFLICTS OF INTEREST

· Private Practice

· Model Rule 1.9 Duties to former clients
· (a) atty who has formerly represented a client in a matter shall not represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the former client, unless the former client gives informed consent in writing
· Note: the client must be 1) a former client, 2) in an adverse action and 3) in the same or substantially related matter

· Note: co-counsel is typically disqualified since they could have shared the info ‘down the chain’

· Note: client can ALWAYS waive subsequent conflicts – concurrent conflicts may sometimes be waived 
· Policy behind disqualifying attys
· Pro: preserves confidentiality, gives appearance of fixing impropriety
· Con: problem for client losing the atty, limits attys freedom to change firms (especially in small communities), waste of resources, delay of trial, limits client’s ability to shop around 
· Analytica v NPD Research (339)
· F: Malec worked at NPD and wanted to give him stock – NPD asked him to get an atty so they could do this as cheaply as possible.  Malec retained S&F law firm, who NPD gave financial info for the deal.  Malec stopped working for NPD and later incorporated Analytica to compete w/ NPD.  Analytica retained S&F to represent them against NPD in an antitrust suit.  
· H: firms were disqualified for failing the ‘substantially related’ test

· NPD told atty their profitability, sales prospects, etc, which are important to suit #2

· SUBSTANTIALLY RELATED TEST:

· Atty may not represent an adversary of his former client if the subject matter of the two representations is ‘substantially related’

· ‘substantially related’ = if the atty could have obtained confidential info in the first representation that would have been relevant in the second 

· does NOT need actual knowledge

· if the judge has to find out what was told, they do ‘in camera reivew’

· Exception – where member of a law firm changes jobs, and later his new firm is retained by an adversary of a client of his former firm

· Imputed Disqualification and Migratory Lawyers

· Model Rule 1.10
· disqualifies all lawyers in a law office from opposing a client when any lawyer in the office has represented that client on a substantially related matter 
· (a) firm of lawyers is essentially one atty for purposes of loyalty

· Note: Model rules do not permit screens when private attys change firms, although they do permit then when govt attys enter private practice under Rule 1.11
· Cromley v Board of Education (363)
· F: Cromley was a high school teacher who raised retaliatory claim under §1983, she had raised sexual misconduct of a co-worker and had been denied administrative positions.  After two yrs of pre-trial litigation, Cromley’s atty accepted a partnership position with the firm that represented the Δs.
· H: firm rebutted the presumption that screening procedures were timely employed and fully implemented

· 3 part TEST

· 1) whether substantial relationship exists between subject matter of a prior representation and the present representation

· 2) if yes, then whether the presumption of shared confidences has been rebutted with respect to prior representation
· 3) if not rebutted, then whether the presumption of shared confidences has been rebutted with respect to the present representation 

· Firm set up a screen for incoming atty by: 1) denying him access to the files, 2) locating files in another office, 3) employees could not talk to him about it and subject to discipline and 4) atty could not share in any of the fees

· Presumption of shared confidences is only irrebuttable if the entire firm changes sides, not just for one atty 
· Rule: if an atty who did not work directly on a case and did not have any confidences, but was imputed b/c another atty in his firm was involved in a case, then he would NOT be restricted from going to another firm who was also working on the case

· Chinese Wall
· Barrier of silence and secrecy w/in a firm

· Metaphor to avoid imputation of conflicts – allows bigger firms to keep more business 

· Government Service

· Armstrong v McAlpin (380)
· F: Alman was atty at the SEC and supervised an investigation against Δs, who retained a law firm.  Later, the law firm was substituted with the Gordon firm.  B/f the substitution, Allman ended work with the SEC and joined Gordon.  Gordon asked the SEC if they object to this retention, but they consented so long as Alman was screened
· DR 9-101(b) prohibits any atty’s private employment in any matter in which he has had substantial responsibility during prior public employment

· H: not disqualified b/c no appearance of impropriety, since it is not clear and it is ‘too slender a reed’ to rest a disqualification order 
· Rule 1.11 (majority rule) screening govt attys is allowed

· Policy – refusing to recognize screening of govt atts could reduce the allure of govt work, avoids unnecessary delay and reinforces public confidences in the fairness of the judicial process 
· Revolving Door in the Model Rules

· Revolving door = work in public service, acquire expertise, and then trade on this knowledge in the private market
· Model Rule 1.11 Special Conflicts for Former/Current Govt Employees
· (a) except as law may otherwise permit, an atty who has formerly served as a public officer or employee of the govt:

· (1) is subject to rule 1.9(c); and

· (2) shall not otherwise represent a client in connection with a matter in which the atty participated personally and substantially as a public officer or employee, unless the appropriate govt agency gives its informed consent, confirmed in writing, to the representation

· (b) when a lawyer is disqualified from representation under para (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

· (1) the disqualified atty is timely screened from any participation in the matter and is apportioned no part of the fee therefrom and;

· (2) written notice is promptly given to the appropriate govt agency to enable it to ascertain compliance with the provisions of this rule

SPECIAL LAWYER ROLES

ETHICS IN ADVOCACY
· Five Views of Adversary Justice

· Two different types of systems

· Adversary = atty’s responsibility is to win regardless of the merits of the client’s case, so long as the atty does nothing illegal or unethical

· Cooperative = attys for both sides are responsible for pooling info together to determine what really happened

· Atty-client privilege would remain, but there is no work product privilege 

· Rifkin: adversary system is good for liberty
· In the collision of two opposing forces, a more refined truth is created

· Parties get closer to the truth when there is a fight

· Primary dominant view today. 
· Frankel 

· Truth is good but the adversary system does not get us there

· System rests on the assumption that we can accurately re-create the facts so tha the our rules of law, democratically evolved, will work just results

· Believes truth as being completely dominant.
· Ie. should tell on client if he/she lies and give opposing counsel facts
· Schwartz 
· Postulate of Equal Adversaries: Both adversaries need to have equal competence and equal dedication to their clients 

· Greater information should be available to all so that lawyer competence is not as important 

· Civil/criminal differences – with criminal cases, there are human dignity concerns

· Changing the system for civil cases and keeping the Rifkin situation for criminal cases.
· No cross examining truthful witnesses, no presentation of misleading info
· Ball

· Lawyer must find the truth and deliver it persuasively

· Trust ascertainment is the paramount goal of civil litigation

· Post

· Gives stats on how the public views the atty profession – hatred from the public is contradictory

· Atty should represent the best interest of his client and should not distinguish b/w his personal views and the clients, since it would hurt the client 

· Truth and Confidences

· Ethics, Lies, and Rule 26

· Nix v Whiteside (431)
· F: Whiteside was accused of 2nd degree murder, and wanted to use self-defense by lying and saying that he saw the victim had a gun.  Atty advised that they didn’t need to say there was an actual gun – just that he thought there was a gun – to get self-defense.  Δ testified that he thought there was a gun and was convicted – blamed his atty for not allowing him to lie
· H: 6th amend does not entitle a criminal to the assistance of counsel in giving false testimony

· I: whether it was ethical for atty to advise his client not to lie? YES

· Minimum duty of the atty is to dissuade the client from unlawful action

· Civil v criminal differences

· Taking the stand – Δ does not have to testify in criminal but does in civil

· 6th amend only applies in criminal and not in civil 

· Note: this case does not control in other states b/c the ct only rules on the 6th amend – and states are still free to make their own rules so long as they don’t fall below the protection of the 6th amend

· Strickland test: page 434
· Dicta is not binding on the states. No precedential value.
· ABA Opinion 353 – Rule 3.3 applies in both criminal and civil cases
· Narrative 

· Condemned but attys still do this

· If client wants to lie, he will get on the stand and narrate the whole story (lie)

· Theory of how atty can get around the ethical rule and just let the client perjure himself 

· Model Rule 3.3

· (a)(3): lawyer must tell the tribunal only if he knows that a criminal client is perjuring himself (can’t go off reasonable belief) BUT lawyer may refuse to offer the evidence if it’s a witness that the lawyer reasonably believes or knows is false
· Note: in a civil matter – if a client or witness creates a reasonable belief that he is perjuring himself, then the lawyer may refuse to let them testify
· Cmt 7: applies if client is planning on lying – some sts allow narrative
· Kuzak Movie:
· Competing interests:
· Loyalty to the client vs duty to the court 
· Fostering Falsity or Advancing Truth?

· Model Rule 8.4
· It is professional misconduct for an atty to:

· (a) violate ethics rules or assist another in doing so

· (b) commit a criminal act that reflects bad on atty’s fitness
· (c) forbids conduct involving dishonestly, fraud, deceit or misrepresentation 

· (d) forbids conduct that is prejudicial to the administration of justice and does not req’ intent 

· Perjury 

· Bronston v US: Δ convicted of perjury, at hearing testified by evading the question of whether he had a Swiss bank acct.  Sup Ct reversed his conviction b/c his answer was true and complete on its face and he did not intent to evade or mislead
· US v DeZarn: atty asked DeZarn about 1990 party when it was really a 1991 party. DeZarn tried to defend himself by saying that there was a 1990 party that he was talking about.  6th Cir affirmed his conviction b/c DeZarn knew exactly which party had been talking about
· Look to Rule 3.3 or 8.4(c) for false info
· Cross-examining the Truthful Witnesses (466)
· Kornstein – A Tragic Fire

· Triangle Shirtwaist Fire – killed 146 workers who were locked into the factory – led to significant labor reforms

· All-time greatest cross-examination at criminal case of the 2 owners who were charged w/ manslaughter under NY St law

· Final W was testifying how Rose Scwartz died in the fire – atty asked her to repeat the testimony and she did, word-for-word, and jury became suspicious – jury acquitted the Δs

· Ann Ruben – Letter to the Editor

· Kornstein author it narrow-minded, fails to consider the fact that the testimony could not have been perjured – woman was illiterate and barely survived a traumatic fire

· Sly atty techniques may keep out truthful testimony 

· Exploiting Error

· “The Eyewitness” (484): law is not clear on whether a prosecutor may attack the credibility of a witness if they know that he is already telling the truth
· prosecutors are normally held to a higher std
· May not impeach:
· Prosec may not make false inferences
· May impeach:
· Cast out on the credibility of the witness
· Use all the tools available 

· Silence

· Southern Trenching v. Diago (487)
· F: Π  sued Δ from injuries from a previous car accident. Π  withheld information that he was in a subsequent car accident when he was being examined by the Δs doctors 
· H: new trial b/c falsely mislead the court by not telling them this information 
· Under Model Rule 3.3(a)(2) – obligates attys to speak up to prevent a fraud on the ct 

· Frivolous Positions and Abusive Tactics

· Model Rule 3.4 Fairness to Opposing Party/Counsel
· A lawyer shall NOT:

· (a) unlawfully obstruct a party’s access to evidence, or unlawfully alter, destroy, or conceal a document or other material having potential evidentiary value.  
· (B) falsify evidence…
· (c) knowingly disobey an obligation 
· (f) request a person other than a client to refraim from voluntarily giving relevant info to another party unless:
· (1) person is a relative or an employee/agent of the client
· (2) atty reasonably believes that the person’s int will not be adversely affected by refraining from giving such information 
· Model Rule 3.1
· Atty shall not bring a frivolous claim.  Atty for a criminal Δ should defend them as to req’ that every element of the case be established 
· Model Rule 3.2
· A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client 
· Perjury:
· Options for lawyer:
· Persuade
· Withdraw
· Disclose to court
· John v. Smith:
· Defense lawyer has to argue it. 
· Subin – Mitchell Debate:
· Where do you draw the line with candor to the court?
· Lawyers are allowed to argue false inferences and are even expected to. 
· But can not allow perjury. 
· Regular witness: rule 3.3 governs
· Lower threshold when you have a witness than a criminal D.
· TWEN Reading:
· Intentional Ignorance:
· As a lawyer, you maintain ignorance so that you don’t get yourself in trouble.
· Trilemma:
· Confidential duty to client
· Seek all relevant facts
· Candor to the court
· Playing Hardball

· Mullaney v Aude (500)
· F: tort action for genital herpes, during pre-trial discovery, Aude was diposed and need to get a document, and opposing atty said that she was ‘probably going to meet her b/f in the car’.  Aude’s atty said it was inappropriate and atty called her babe and said ‘at least i didn’t call you a bimbo.”

· H: atty used sexual deposition tactics in violation of ethics rules

· Problem since atty is attacking issues of female atty rather than legal issues

· This is NOT hardball treatment – shouldn’t use sex as a litigation strategy 

· Misstating Facts, Precedent or the Record

· Model Rule 3.3

· (a)(1) lawyer may not offer false evidence of material fact or law to a tribunal 
· Generally, there is no duty to volunteer info that will assist your opponent
· Exceptions: withholding criminal/fraudulent info, adverse case law, discovery rules, Fed Rule 11 for frivolous lawsuits, perjury 
· In civil discovery, client must answer truthfully, in criminal discovery, atty can say what the client told him to say
· Duty to Reveal Adverse Legal Authority 

· Matter of Thonert: 
· H:  atty was sanctioned for arguing against precedent that he was actually involved in and never mentioned it in his brief to the ct 
· Rule 1.4(b) atty shall explain a matter to the extent necessary to permit a client to make an informed decision regarding a representation

· Atty here failed to disclose the Fletcher case, failed to include it in his brief and failed to distinguish it from the Snowe case
· Closing Argument Hypo
· “in all my years as a lawyer” = not allowed to say b/c he is testifying and can’t state personal belief – never say “I believe” but “I submit”

· can comment on the appearance and look of the witness when he testified

· can comment on testimony in trial and the conclusion that they should draw from it

· “as a govt lawyer, we make sure that W’s tell the truth” – atty is testifying and bolstering the w’s credibility

· “in speaking to the victim b/f the trial” – putting in evidence not admitted 

· “you may not understand how someone can perjure themselves” – not allowed

· can say “don’t let him put one over on you”

REAL EVIDENCE

· Model Rule 3.4
· Note: takes away from a-c privilege since att must testify as to the org location and condition of evidence that they alter – only allows for atty to observe

· In re Ryder (513)
· F: Ryder is atty who client Cook called b/c was being interviewed by cops.  Cook told Ryder that he had baited money in his safety deposit box.  Ryder took the money and sawed-off shotgun out and put it into his own box to avoid discovery by prosecution.  Ryder argued atty-client privilege
· H: no atty client privilege here since a-c privilege does not cover actual evidence.

· Priv does not protect actual evidence, only those communications. If attorney went to the box and looked inside, it would be protected. When the lawyer makes the evidence his, it is at this moment, he gets into trouble.
· A lawyer may not keep a fruit or instrumentality of the crime. 

· Possession of the gun was illegal and money was illegal b/c it was stolen

· Mitigating factors taken into acct for sanctioning the atty – atty plans on returning the items after trial and he asked for advice from other attys (even though he didn’t follow it)

· People v Meredith (527)
· F: client told atty about location of a wallet of the victim in a trash can behind his house.  Atty got his investigator to find the wallet and bring it to him, which he turns over to the cops b/c physical evidence is NOT covered by a-c privilege 
· H: no a-c privilege – whenever defense counsel removes or alters evidence, the privilege does not bar revelation of the original location or condition of the evidence in question
· Atty-client privilege extends to observations (if he just looked at the wallet), so long as he doesn’t remove it or alter it
· Knowledge about the evidence is NOT enough – atty does not have to tell the authorities

· Case turns on that attorney picks up wallet and gives to the police (concealment issue). 
· Investigator is protected by the atty-clt priv b/c he works for the attorney. Priv is broken b/c wallet was moved.
· Atty should have left the wallet the garbage when info was disclosed to him.
· If the clt dumped wallet at the desk, lawyer takes wallet and turns it over to police. Govt will not be able to find out where the wallet came from. How is this different from the case?
· It wasn’t the atty that moved the wallet. 
· Hypo: if pile that wallet was in was getting burned by someone else, it would not be a violation and a-c privilege would cover it (dumpster getting taken)
· ABA criminal justice Std 4-4.6: atty who receives a physical item under circumstances implicating a client in criminal conduct should disclose the location of or should deliver the item to the cops if law or court order req’s – if not, must give back to the sources and advise them of their legal rights 
· Morrell v State: public defender was appointed to represent Morrell who was charged w/ kidnapping.  Morrell let his friend use his car voluntarily and friend found a handwritten plan for the kidnapping, which he gave to his atty.  Atty gave it to prosecutor and Morrell claimed 6th amend ineffective counsel
· ABA rules: atty should turn item over to cops OR give it back to the guy who found it and tell him the legal consequences of possessing it and not to destroy it
· Rule 3.4 – can’t tell someone to destroy it b/c of its potential evidentiary value
· Destroying evidence – you can destroy evidence so long as there is no case (file charges)
· Nixon case – probably could have gotten away with destroying tapes from Watergate, since there were no charges filed against him at the time

· Federal rule of obstruction of justice – attys have more lax rules under the code to avoid charges of obstruction

· Destroying telephone bills is not obstructing justice
· T/F?
· Atty has no duty to offer/volunteer info to assist opponent: True
· Atty must correct a false statement of fact made before a tribunal (3.3 A): True (silence sometimes may be a misstatement).
· Whistleblowing attorneys (page 571):
· 4.1 (b) vs. 1.6: something for class participation (check TWEN)
· Whistleblowing only available for in house counsel:
· She tells, she’s fired, she sues.
· Outside lawyer: rule 1.16
· Retaliatory discharge (a tort). Would rather have this instead of a K claim b/c a tort will give you more damages and under a K claim, must prove there was a K and a breach of K.
· Have to violate public policy. All that is required is that ER discharge EE for telling something.
· General Dynamics Corp. v. Superior Court:
· Holding: can bring lawsuit w/o breaching atty-clt confidentiality privilege.
· Ballas case:
· Illinois
· 1.6 (b): was required to report. This is different from the model rule.
· Should we treat in house counsel as we do outside counsel?
· No b/c as in house counsel you only have one client and are primarily dependent on 1 client.
· Yes b/c there are lawyers that don’t want corps going to outside counsel instead of hire in house counsel.
· Internet assignment (hypo on page 149):
· Governed by rule 1.13 instead of 4.1. 
· 4.1 only works for individual interests. As soon as you get to entities, can not reveal under this, have to take a look at what 1.13 says.
· Up, out and not really rule: 
· 4.1: worry about harm to third parties
· 1.13: worry about the harm to org
· High threshold
· Actions that need to be taken:
· Allowed to go up to the ladder if you don’t get an adequate response (very vague). At what point can you go out? Only if it is necessary in the best interest of the org.
· And only to the extent necessary to prevent fraud.
· 1.6 (b) vs. 1.13: 1.6 (b) trumps 1.13 when it comes to human life exception but otherwise 1.13 trumps 1.6 (b) when it comes to corporations.
· Ballas case: deals with human life and fraud exception
· Gillers (594): may tell if client is a criminal violent act….
NEGOTIATION AND TRANSACTIONAL MATTERS

· Do Lawyers get immunity?

· Rubin v Schottenstein, Zox & Dunn (600)
· F: MDI developed a device to control pain, but they got into financial problems after bad reviews in a journal.  Investors wanted to give $, and MDI told them to contact their attys.  Attys lied and assured investors that ‘there was no problem with the bank and MDI’ 
· H: attys were disciplined – atty cannot deceive and then cover under confidentiality 

· Rule: there is no duty to disclose negative info, but if the question is asked, an atty must either refuse to answer or answer honestly.

· Negotiation settlements in Litigation

· Virzi v Grand Trunk Warehouse and Cold Storage (623)
· F: PI diversity action and Πs atty filed mediation statement.  3 days later, the Π died for unrelated reasons and the case was still mediated.  Πs atty never told ct that Π had died and ct approved of the settlement 
· Rule: it is unethical to not tell your opponent that your client has died before a settlement you have reached takes effect

· FRCP req’s that you must substitute the estate as soon as possible 

CONTROL OF QUALITY: REMEDIES FOR PROFESSIONAL FAILURE

· Confidential v Privilege
· Confidential is larger and encompasses privileged ( if its confidential, but not privileged, then it might be able to let into court
· Rule 1.6 – an atty does not have to report info so long as it is confidential

· Hypo: if a client says ‘keep it secret’, does it trump the rule?  YES (majority opinion)

· In re Himmel: client has atty #1 who bills $23K, atty #1 said that if his client gets $75K, then he won’t report atty #2.  Atty #1 violated the duty to report so atty #1 participating in a joint venture

· ‘Himmel request’ = asks the ct if you’ll be ok if you don’t report something

· Model Rule 8.3 Squeal rule 

· (a) If an atty knows that another atty is breaking the rules, it raises a substantial question as to atty’s trustworthiness, then you MUST report

· (b) atty who knows a judge has broken the rules must report him

· Acts Justifying Discipline

· Deceit, Dishonesty, etc.

· Reichman: prosecutor arranged a false arrest – and atty got in trouble for participating in a sting operation b/c of honesty 

· Neglect and Lack of Candor

· Amstar v Envirotech: ct held that atty violated ethics rules when atty omitted language when quoting from the record, giving it the exact opposite meaning

· Sexual Relations w/ a Client

· Most states rely on conflict rules to forbid relations (even though it is with two consenting adults)

· Matter of Tsoutsouris (852)
· F: atty had sex w/ his client while representing her in a dissolution matter
· Rule 1.7(b) prohibits representation of a client if the representation will not be adversely affected and the client consents 

· H: atty violated Rule 1.7(b) b/c he had sex w/ his client while he was representing her in a dissolution matter 

· Mitigating factors – did not affect representation, client hired atty again a/f relationship and atty has never been discipline in 33 yrs of practice 

· Disciplinary action vs. malpractice case vs substantive case.
· Reasons for having a ban on page 853 footnote #3.
· Ability to have power over client
· Might cloud lawyer’s judgment
· Clt is in a vulnerable situation
· Reasons for not having a ban:
· Both consenting adults
· Rule: if an atty is already involved with someone who becomes their client, then you may continue sexual relations BUT you cannot start having sex w/ a client 
· DEBATE: whether there should be a per se rule of sex between a lawyer and a client?

· NO – consenting adults should be able to do what they want, women are not as victimized these days, constitutional right to privacy, not similar to medical field since there isn’t mental issue

· YES – protect client b/c of power differential, similar to medical patient/doc view where they should not have sex
· Racist and Sexist Conduct

· Matter of Jordan Schiff
· F: Π filed supplemental bill for PI case.  In the deposition, the attys treated the female atty disrespectfully by calling her sexist obscenities partly on and off the record (c#nt, asshole, ‘go home and have baby’)
· H: atty violated DR 7-106(c)(6), 7-102(a)(1) and 1-102(a)(7) – and gets a public censure 

· Atty said she continued deposition to protect her client

· Mitigation – atty apologized by letter and hearing due to ct order, unblemished record of 3 yrs, youth and no longer w/ the firm that influenced him

· DEBATE: Women not taking men as clients (870)
· YES – atty wants to be zealous for the cause that he chooses, atty has the right to deny clients 

· NO – some clients would not get representation

ADMISSION TO THE BAR

· Cited grounds for delaying or denying admission to the Bar
· Mental Health

· Most states consider mental health in the application to the bar exam

· American with Disabilities Act goes against this inquiry

· Procedures regarding Character Inquiry

· Criticism that people do not repeat crimes

· Multijurisdictional firms

· Leis v Flynt (711)
· F: Flynt tried to retain 2 NY lawyers to defend him in Ohio obscenity prosecution for disseminating harmful material to minors

· I: whether atty could appear pro hac vice in an Ohio ct under the Due Process Clause of the 14th Amendment by showing of a property interest?  NO

· H: a lawyer has no constitutionally protected interest in his out-of-state practice – pro hac vice is a privilege

· The legislature decides on a state by state basis on whether they accept 
· DISSENT – should be interest b/c of the history of pro hac vice as it is recognized in custom
· Model Rule 5.5
· (c)(2) out of state work may arise out of an atty’s representation in a home state to practice in another state

· Rest: atty’s representation has to be reasonably related to the client  - allows the atty to travel more
FIRST AMENDMENT RIGHTS OF LAWYERS

FREE SPEECH RIGHTS OF LAWYERS 

· Public Comment about Pending Cases

· Gentile v State Bar of Nevada (948)
· F: atty held press conference to counteract negative press that the govt spread about his client (pres of the bank), who was accused of criminal charges for stealing cocaine and $ from a safety deposit box in the bank used for undercover operations.  Press conference focused on blaming govt cops who had access to the box
· H: found for atty – rule restricting attys was overly broach and violated the constitution. O’Connor decides that disciplinary rule is void b/c of vagueness (rule 177 is a precursor to 3.6).
· Gentile did not know or did not have reason to know that his remarks would have a substantial likelihood of material prejudice. 
· Lawyers are “officers of the courts”. 

· Is this core FA speech or commercial speech (debate)?

· Police activities are a matter of public concern. Criticizing the govt is core FA speech. Thus should be more protected than if it was commercial speech.
· Atty may take reasonable steps to defend his client’s reputation and reduce adverse consequences of indictment 
· “attys duties do not begin at the courtroom door’

· role of lawyer should be more expansive than just being in court: 
· atty did not reveal any info that was privileged or special and could have been deduced from previous press conferences 

· Rule 3.6 – now written to protect attys in this situation  

· Model Rule 3.6
· (a) atty should not make a statement that will materially prejudice an adjudicative proceeding
· (b) an atty may state:

· (1) claim, offense or defense involved, and identities, except when prohibited by law

· (2) info contained in public record

· (3) that an investigation of a matter is in progress

· (4) scheduling or result of any step in litigation

· (5) request for assistance in obtaining evidence and necessary info

· (6) warning of danger concerning the behavior of a person involved…

· (7) specifics for a criminal case… 

· Trial of William Kennedy Smith

· F: Smith attempt rape, prosecution filed motion which included the depositions of additional witness.  Defense got back by tying to get a motion regarding the mental health of the victim (motions are public and press had access to it).  
· Nothing in the gag rules kept prosecution from filing the motion

· Media is the third party – always need to consider the right to press under 1st amend
MARKETING LEGAL SERVICES

· Michigan: harder standard to advertise legal services.
· Internet communication would have been seen as solicitation.
· Model rule 7.3:
· Defining the borders:
· Bates v State Bar of AZ (986)
· H: atty’s advertising by a printed ad was commercial speech protected by the first amend
· ‘advertising, though entirely commercial, may often carry information of import to significant issues of the day’
· Blackmun: ‘The listener’s interest is substantial: the consumer’s concern for the free flow of commercial speech often may be far keener than his concern for urgent political dialogue’
· Commercial speech is protected under the FA (as of 1976)
· “Advertising, though entirely commercial, may often carry….”
· Adverse effects on professionalism:
· “price advertising will bring about commercialization, which will undermine the attorney’s sense of dignity and self worth”
· “the hustle of the marketplace will adversely affect the profession’s service orientation and irreparably damage the delicate balance between the lawyers..”
· “Once the client perceives….” 
· All this crap is on TWEN
· Ohralik v Ohio St Bar Assn (ambulance chaser case) (990)
· F: atty heard about 2 women in car accident, went to the hospital to see if he could represent her, went to the parents homes.  Clients tried to get out of the agreements, but atty tried to hold them to 1/3 of the contingent fee.
· H: upheld sanctions against an atty for in-person solicitation
· Rule: ct may prevent an atty when they advertise:
· 1) in person
· 2) for pecuniary gain; and
· 3) under circumstances likely to pose dangers that the state has a right to prevent.
· Diff than Bates b/c: a) attys are trained in the art of persuasion, personally solicits an unsophisticated injured or distressed lay person, b) overreaching problems, invasion of privacy, exercise of undue influence and outright fraud, and c) not visible ad hard to detect 
· Edenfield v Fane (996)
· CPA used direct, in-person and uninvited solicitation 
· H: ban on solicitation was invalid
· Ohralik does not apply to CPA’s and their clients
· A Prophylactic Rule
· Defining the center
· Targeted Advertisements
· Zaurderer v Office of Disciplinary Counsel (998)
· F: atty placed ad in 36 newspapers to represent women who had used an IUD for contraception.  Atty got over 200 inquiries and 106 cases were filed.  OH found ad objectionable b/c it was an illustration and was advice regarding specific legal problems (‘don’t assume its too late to sue’ is legal advice and ‘no recovery, no legal fees’ b/c deceptive since you must pay ct cost)
· H: st could require contingency ads specify that clients may be liable for ct costs
· Commercial speech that is not false, deceptive or does not concern lawful activities may only be restricted if:
· 1) substantial govt int
· 2) means that directly enhance that int and 
· 3) rule must be narrowly drawn
· litigation should not be seen as evil b/c it is a means for redressing grievances 
· Targeted Mail
· Targeted mail = aimed at a particular population and not prospective client generally 
· Shapero v Kentucky Bar Assn (current law) (1007)
· F: atty applied to KT atty’s advertising commission for approval of a letter he wanted to send to potential clients who have had foreclosure filed against them.  
· H: no blanket bans allowed – st may not categorically prohibit attys from sending non-deceptive letters to potential clients known to face particular legal issues
· Rules already allow mass mailings – may not ban speech just b/c it is more efficient 
· There are other less-restrictive alternatives (ie – req atty to file letter w/ st agency)
· Rule 7.3 exception from ban for ‘letters or ads generally distributed’
· Targeted mail is different than in-person solicitation b/c print is less overreaching, conveys info w/ time to reflect and exercise a choice, and does not evade privacy 
· Atty’s use of ‘it may surprise you what I may be able to do for you’ did NOT deprive his letter of 1st amend protection
· Model Rule 7.3 Direct Contact with Prospective Clients
· (a) atty shall NOT by in-person, live telephone, or real-time electronic contact solicit professional employment from a prospective client when a significant motive exists for pecunicary gain, unless the person contacted is:
· (1) a lawyer
· (w) family, close personal, or prior professional relationship w/ atty …
· The Response to Shapero
· 1995 FL case – held that ct may prohibit attys from using direct mail to solicit PI or wrongful death client w/in 30 days of the accident

· st int in preventing the erosion of confidence in the profession 

· 2 yr Bar Study

· attys mailed direct solicitations to FL accidence victims

· random sampling said that of those who received the mailings, 45% believed that direct mail solicitation is designed to take advantage of gullible/unstable people
· Defining the Rules
· Model Rule 7.1 Communicating Concerning a Lawyer’s Services 
· Atty shall not make a false or misleading communication (= if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading) about the atty or the atty’s services.
· Model Rule 7.2 Advertising 
· (a) atty may advertise through written, recorded, or electronic communication, including public media
· (b) atty shall not give anything of value to a person for recommending the atty’s services except that an atty may:
· (1) pay reasonable costs of adverstisements 
· (2) pay usual charge of legal services 
· (3) pay for law practice
· (4) refer clients to another atty pursuant to an agreement if
· (i) reciprocal referral agreement is not exclusive 
· (ii) client is informed of the existence and nature of the agreement 
· Hypo: Traverse City Judge accused of accepting bribe – A dis ct judge in northern MI has been accused of accepting 2 U of M tickets during trial proceedings, and then lying about trying to get a ct officer banned from his courtroom

· Sample question – lawyer seeks your advice – he wants to send a letter asking member of the public if they want to be part of a law suit challenging the building of an electric power facility in their back yard.  His draft of the letter talks about the bad environmental impact bu the lawyer tells you he has been paid to do this by competing Power Co.  Nothing in the letter about the other co.  He says he is motivated by the environment and wants to know if things would be different if he gave back the money to the other co. ( How would you begin to analyze this?

· If motivated by political argument there is a higher standard than commercial speech, the state would have a higher burden of proof to show a compelling interest (under Primus) that is narrowly tailored. 

· Model Rule 7.1 Communications – rules of the JD that we’re in – does not allow for misleading advertising, so there might be a problem with misleading advertising

· Solicitation by Public Interest and Class Action Lawyers
· In re Primus (1030)
· F: Primus was atty for ACLU.  Summer 1973 poor pregnant mothers were being sterilized .  Face to face meeting w/ women who were sterilized and made a follow-up letter (which was the bigger issue) to try to initiate the lawsuit, protect the right to privacy and change the law. Same day as Ohralik case w/ ambulance chaser.  
· H: letter was not solicitation that can be banned under Button case b/c atty was acting for only political purpose (legit non-profit ACLU was backing atty) – core political speech is protected by 1st amend and has a higher std for the state than the commercial speech
· 14th amend – applies law to the states
· 1st amend – freedom of speech and association
· distinguish Orhalik – 1) primarily b/c of 1st amend issues and 2) Orhalik there was commercial speech as opposed to political speech and 3) letter writing was different - Ohralik was in-person, but here was less invasion of privacy 
· Terms

· Maintenance = improperly stirring up litigation and strife by giving aid of one party to bring or defend a claim w/o just cause or excuse

· Champerty = unlawful maintenance of a suit – where a person w/o an int finances a suit in consideration for receiving a portion of the suit

· Barratry = exciting and stirring up quarrels and suits b/w other indv’ls 

JUDICIAL ETHICS

· Conflicts and Disqualifications 
· STD: judge’s are held to appearance of impropriety 

· Attys are NOT held to appearance of impropriety 
· Lopez: judge from Mass was taken off the bench and connected – prosecutor got sick of hos judge let people off the hook, transgender person was let off on probation for a serious crime under the rationale that ‘what would happen to him if he went to jail’
· Rosenberg trial: 
· Problems w/ judge: 1) Judge had ex parte communications – discussed the sentence of the defendant with the prosecutor and 2) Before trial, judge had made up his mind to sentence the defendant

· Both husband and wife were executed after WWII and this case for treason 

· Rule – judge may not let a lawyer or litigant communicate w/ the judge in the absence of other parties 

· Liljeberg v Health Services Acquisition Corp (637)
· F: Collins was a judge who decided whether under a contract Liljeberg or HAI owned St. Jude.  Loyola wanted to sell land to Liljeberg to build a hospital.  Collins sat on the board of trustees for Loyola. Discovery of his knowledge was 10 mo later.  Judge never revealed this fact to the court

· H: judge was recused – even though he didn’t have actual knowledge but just the ‘appearance of impropriety’ 
· §455 Rule: 

· (a) concerns appearance of impropriety

· (b) actual familial conflicts – actual knowledge

· (c) know financial accts – actual knowledge
· Appearance of impropriety facts: 1) strange that judge forgot about U’s interest in having hospital constructed on its property when it was that imp, 2) weird coincidence that judge missed the one meeting that they discussed this, 3) inexcusable that judge didn’t recuse himself after actual knowledge of Mar 24, 4) failure to recuse himself after having financial int in deal

· Note: Code allows parties to waive any conflict that arises for a judge
· Judge MUST to tell everyone if there is a conflict, even if it doesn’t rise to the level that he would have to disqualify himself

· Hypo: The Sierra Clue and others bring a claim against VP of US, Cheney seeking for him to turn over info regarding the energy task force.  When VP loses, he appeals to the Sup Ct.  Then Scalia went duck hunting w/ Cheney – Scalia got a ride down there from Cheney on Air Force 2. there was a motion to recuse Scalia b/c of the duck trip.

· Scalia argued that 1) it wasn’t personal since he was acting as VP and 2) wasn’t something of value b/c he had to buy roundtrip ticket on the way back and 3) Sup Ct is different b/c it can create a tie
Speaker: 04/12/05
· 3 consequences:

· civil liability

· criminal liability

· disciplinary

· Analysis for malpractice action (civil redress):

· Existence of duty

· Breach of duty must occur as a result of atty’s negligence

· Must be supported by expert witness as to the standard of care owed to the clt on this particular matter

· Causation: “but for” element

· Damages
· Must establish legally cognizable damages (usually $ damages)

· 8.3: atty has the duty to report other attys who engage in misconduct (substantial question: standard for the rule).
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