PROPERTY OUTLINE

	AN INTRODUCTION TO SOME FUNDAMENTALS


First Possession
· ACQUISTION BY DISCOVERY
· The citing or finding of undiscovered land

· Acquired right of exclusive title through discovery – this is an absolute property right that encompasses all facets of ownership

· First in time

· Pros: Efficiency and Certainty

· Cons; How do you define first in time/ And Arbitrary

· Johnson v. McIntosh (Certainty)
· Action for ejectment – action to recover land - ∏ claims land under purchase from Native Americans and defendant claims land under purchase from United States

· First in time did not apply to Native Americans who were viewed as tenants.  The Government won on the theory that they were the first to discover

· The American Indians do not have absolute title to lands claimed by the U.S. and its grantees, and therefore they cannot convey this land in any way that is prejudicial to these interests

· ACQUISTION BY CAPTURE
· Rule of Capture - If one is to claim ownership in a wild animal, the animal must be captured (or at least mortally wounded and pursued).
· For Land the Taking of such through force
· Pierson v. Post (Preservation of Peace)
· Post was hunting a fox and Pierson interrupted and killed the fox Post was hunting.
· Property in wild animal is acquired only by occupancy.  Pursuit alone does not constitute occupancy or vest any right in pursuer.
· The mere pursuit of a wild animal without capturing or wounding is insufficient to create the “occupancy” required for claiming the animal as property.
· Ratione soli ​( If you own land and there is a wild animal on it, you own that animal
· Constructive ownership ( Not true in fact, but the courts will treat it as legally true for purposes of the case
· Certainty and Preservation of peace in society (policy justifications for first possession rule) ( Capture provides more certainty because everyone could claim to have possession of the fox upon seeing.
· Glenn v. Rich (Pro-Market)
· Whale case involving tagging of whales after they had floated to shore.  Finders of these whales were under obligation to inform rightful owners.  Defendant did not.
· When an industry custom represents reasonable act of first possession, property claims based on this custom will be enforced.
· When all that is practicable in order to secure a wild animal is done, it becomes property of the securer who has thus exercised sufficient personal control over the animal.
· Keeble v. Hickeringill (Pro-Market)
· ∏ owned land where he trapped ducks.  ∆ came onto plaintiff’s land to scare ducks away
· A person will be liable for any malicious interference with another person’s commercial use of his property
· Should be able to reap the fruits of your labor from your property
· Damages may be recoverable for intentional frightening of game off another’s land. 
· Rewards labor
· Policy justification – Person has labored first creating this moral claim to the products of his or her labor.
· Doctrine of First Possession:
	Type of Property
	Basic Rule
	Alternative Rule

	Land / Real Property
	Discovery and Conquest
	N/A

	Wild Animal / Chattels
	Capture
	Custom


· Policies
	Behavior Prevention
	Behavior Facilitation

	Certainty
	Reward Labor

	Preserving Peace
	Pro-Market


· Harold Demsetz
· Public property resulted in great externalities and overuse of the property ( limited individual benefits
· Demsetz says to create more private property to internalize costs and create incentives to use the resources efficiently.  Do not rid externalities however.
· Externalize
· Cost or benefit imposed on third party that is not taken into account in transaction between other people.
· Even if take into account but not acted upon ( still considered an externality
· Encourages inefficient use of resources
· ACQUISITION BY CREATION
· Dominion – have to have all the sticks in the bundle in order to have a property right.
· BUNDLE OF RIGHTS
· The right to use
· The right to possess
· The right to exclude

· The right to transfer (alienate)
· PROPERTY IN ONE’S PERSON
· Moore v. Regents of the University of California
· Conversion action may not be maintained for use of person’s tissue without his knowledge
· ∆ made use of ∏’s cells for economic benefit without the permission of the ∏
· A patient does not have a property interest in excised body parts and thus cannot sue for conversions for the unauthorized use of those body parts.
· Conversion ( Protects against interference with possessory and ownership interests in personal property
· Inappropriate to extend conversion because plaintiff did not have property interest.
· Doctrine of Accession
· Accession – property owner’s right to all that is added to land, including improvements by others; acquisition of title to personal property by bestowing labor
· Owner of property is entitled to the entire property including any material that may have been added by labor of a third person
· Exception: If labor of the 3rd Party accounts for substantially all the value then the 3rd Party acquires complete title
· The Right to Include and Exclude

· Jacque v. Steenberg Homes
· Owners have a right to exclude people from their property and this right should be protected by the state

· Property = Possession + Right
Subsequent Possession
	Cause of Action
	Required
	Remedy
	Case

	Quiet Title (ejectment)
	Competing claims to title in land
	Title goes to lawful owner
	Johnson v. McIntosh

	Trespass
	Defendant inflicts injury to the possession of property
	Damages ($); injunction
	Jacque v. Steenberg Homes

	Conversion
	Defendant takes possession of chattels with Plaintiffs consent
	Return of property or payment of whole
	Moore v. Regents

	Accession
	Property is attached to another’s Property
	Depends –

1. accessioner adds value ( accessioner gets it

2. No added value ( original owner keeps it
	Class 3 Moore v. Regents discussion

	Trover
	Defendant takes possession of plaintiff’s property (chattels)
	Damages ($)
	Armory v. Delamirie

	Replevin
	Same as Trover
	Return of the Goods
	Anderson v. Goldberg


· ACQUISITION BY FIND
· Armory v. Delamirie
· Plaintiff was a chimney sweeper and found a jewel, and defendant, who owner jewel shop, tried to take the jewel.

· A person who finds property does have ownership and prevails against all but rightful owner and prior finders.
· Policy issue: Maintains peace and prevents self-help

· Possession = physical possession + intent to obtain control

· Constructive possession – you have possession though you don’t know it

· McAvoy v. Medina
· Plaintiff found a wallet and gave it to the barber, and when the rightful owner did not come to retrieve the wallet the plaintiff wanted it back

· The finder of misplaced chattels on another’s premises does not have the right to the chattels; the owner of the premises prevails
· Black Letter Law
· If finder is trespasser, the owner of premises prevails

· Finder is employee, owner of premise usually prevails

· Object found underground, always awarded to owner of land
· Exception – doctrine of treasure trove ( if someone intentionally buried for purpose of returning

· Object found in private home always goes to home owner

· Exception – unless abandoned, then goes to finder

· Object found in public place, mislaid goes to owner of premises, lost goes to finder

· Finder of abandoned property, property goes to finder

· Note if a state has statute enacted, overrides common law

· Acquistion by adverse possession
· Developed out of the statute of limitations

· Black Letter Law – If within a specific number of years, a legal owner of property does not bring a legal action to eject possessor who claims adversely to the owner then the owner is barred from bringing an ejectment suit.
· Serves as an affirmative defense to ejectment
· 4 Elements

· Actual entry giving exclusive possession

· Twofold requirement

· Starts the cock running on the SOL and triggers the claim by the owner of title to bring trespass suit or suit in ejectment

· Establishes basis of the adverse possessions claim

· Open and notorious

· Must provide reasonable notice to the legal title owner that adverse possessor is claiming the property.  MUST BE OPEN

· Adverse and hostile under a claim of right

· Must be without consent and possess under claim of right where you think the land is yours

· Two different tests: objective and subjective (CT & ME doctrine)

· If landowner acknowledges presence then claim of AP is over because no longer trespasser.

· Continuous for the statutory period
· Varies by state

· Depends on what property is used for

· Two ways to stop clock – interruption and disabilities.  Abandonment suit by owner

· Policy Purposes for Adverse Possession

· To clear title to land

· To reward land use

· To protect ownership Expectation

· To Bar claims / discourage laziness

· Efficient use of property

· Against Government – At common law you cannot have adverse possession.

· Disability – It tolls the clock during the period of a disability… must be during the period of adverse possession and you cannot start adverse possession if there is a preexisting disability.

· THEORY

· Title by Adverse Possession – Ballantine

· Policy is to reward those that are using the land beneficial to the community

· Van Valkenburgh v. Lutz

· Lutz built stuff on plaintiff’s property and ∏ brought action for ejectment.  Lutz asserted affirmative defense of adverse possession.
· An adverse possessor may acquire title in property that is “actually occupied” for the statutory time period
· Hostile requirement – Adverse possessor has to claim property in question as if the adverse possessor totally owner the land exclusive of all others… if you are doing something on land that you think is yours then it is not hostile (Maine Doctrine – minority view – Subjective Test)
· Mannillio v. Gorski
· Defendant built steps on plaintiff’s land
· Mistaken entry and possession onto another’s land is sufficiently “adverse” or “hostile” to sustain a claim for adverse possession
· State of mind of adverse possessor is irrelevant… the act itself is sufficient (Objective Test - Connecticut Doctrine – Majority view)
· Remanded based on open and notorious and whether rightful owner could have had knowledge
· Mechanics of adverse Possession
· Howard v. Kunto
· Titles to beach house properties were mistakenly held by wrong owners.
· Possession is “uninterrupted” if it is in accord with the nature and condition of the property as it would be used by an average owner
· Tacking of time periods is permitted if successive occupants are in privity, which is established if there is a voluntary transfer of title or possession from one occupant to another.
· Tacking – adding periods of possession together in order to meet the statutory time period.  Requires Privity – Relationship between 2 parties when each have legally recognized interest in subject matter.
· adverse Possession of Chattels
· O’Keefe v. Snyder
· Adverse possessions applies to chattels not just land

· The problem arises in the open and notorious requirement

· A cause of action for adverse possession accrues at the time of the possession of a chattel, absent fraud or concealment, unless the owner is entitled to the benefit of the discovery rule.
· Discovery Rule – Legal Owner must show that he exercised reasonable diligence and intelligence in trying to recover the chattel.

· This shifts the burden of proof to the legal title owner

· Discovery rules apply more often because it is too hard to show adverse possession.

· Discovery Rule applies in actions involving adverse possession of chattels

· ACQUISITION BY GIFT
· Gift – voluntary irrevocable transfer or property without any consideration/compensation.

· Inter-vivos – between the living… Gift given during the liver of the granter

· Causa-Mortis – Donor is dying and gives gift… Gift made in contemplation of death

· 3 Elements of Gift Giving

· Intent – Donor must have intent to give gift ( intent to transfer title and not merely give up possession

· Delivery – Donor must transfer possession to donee ( Delivery has to be suited to the circumstances of the case…if not practicable delivery is not necessary.

· Symbolic delivery – written instrument declaring gift

· Constructive delivery – handing over the means of obtaining possession and control. (keys)

· Acceptance – Can’t have gift forced on you; there must be evidence of acceptance of the gift

· Presumption of law: if acceptance is purely beneficial to the donee, the law will presume acceptance of the gift.

· Newman v. Post
· Furniture case – Armoire

· Constructive delivery is allowed when it is impracticable to deliver actual possession

· Gruen v. Gruen
· Father wrote letter to son giving him a painting

· Court said there was intent, delivery and acceptance and that father gave a remainder interest ( future interest that someone has in something

· Father set up life estate with a remained interest

· However in reality it was a testamentary gift – a gift that is made in a will.

· A valid inter-vivos gift of chattel may be made where the donor reserves a life estate & donee never has physical possession until donor’s death
	SYSTEM OF ESTATES (BESIDES LEASEHOLDS)


Possessory Estates  



Future Interests
-Fee Simple


Grantor


Grantee
-Fee tail



-Reversion


-vest remainder

-Life Estate


-Possibility of reverter

-contingent remainder

-Fee Simple Defeasible

-Right of Reentry

-executory interest

-Leaseholds

Possessory Rights
· ESTATES – Legal interest in property defined by length of time
· Fee simple, Fee tail, and Life Estates are freehold estates – Seisin Possession of a freehold estate in land.
· FEE SIMPLE
· Absolute ownership that endures forever… only exists in land.  No future interest remaining.
· Fee simple is assumed unless otherwise noted
· 3 Characteristics
· Freely alienable by the owner
· Disposable at death by the owners will
· If you die intestate, without will, then fee simple will pass to heirs
· Creation of Fee Simple
· To ‘A’ and his heirs
· “To A” are words of purchase the person who gets the land
· “And his heirs” are words of limitation – implies the estate that ‘A’ is getting
· Inheritance of Fee Simple
· Heirs – persons who inherit when a person dies without a will
· Issue – Descendants of the person who dies
· Ancestors – People who came before the person who died
· Collaterals – Brother, Sister, Aunts, Uncles, etc/
· Escheat – No heirs, no wills, property goes to state
· Devisee - a person who receives a gift of real property by a will
· FEE TAIL
· No future interest, replaced by life estate
· An estate that is transferred through A’s lineal descendants and expires only when A’s descendants are dead.
· “To A and the heirs of his body”
· Possibility to die out (Fee simple conditional) and not transferable
· Fee tail has generally been abolish because they didn’t want property tied up in families.
· States have 2 options when facing a fee tail
· Create a fee simple or 
· Create a fee simple in A with a future interest in B, which is known as a divesting executory interest
· LIFE ESTATE
· Replaces fee tail
· Transferable
· An estate defined by the life of a person
· “To A for life”
· Life estate per autre vie – The life of another meaning O could transfer to A and the life estate would end once B dies.
· “To A for the life of B”
· Every life estate is followed by a future interest
· 1) Reversionary Interest (grantor)
· 2) Remainder Interest (3rd party)
· White v. Brown
· Handwritten will saying that White was not to sell the house but only to live in it.
· Unless the words and context of a will clearly evidence an intention to convey a lesser estate, a will shall be interpreted as conveying a fee simple
· *[The practical result of this case is that ambiguous words will always be interpreted as creating the largest estate possible.]*
· This was a restraint on alienation and this is void.
· Can’t mortgage Life Estate Property Interests; But you can give, sell or transfer life estate to another.
	Possessory Estate
	Definition
	How to Create
	Future Interest

	Fee Simple
	Endure forever
	“To A and his heirs”
	N/A

	Fee Tail
	Descends only to A’s descendants expiring only when all of A’s descendants are dead
	“To A and the heirs of his body”
	N/A

	Life Estate
	Defined by the life of a person
	“To A for life”
	Reversionary (grantor) and Remainder (third party)

	Life Estate per autre vie
	Defined by the life of another person
	“To A for the life of B”
“To A for life” and then A alienates her life estate to B
	Reversionary (grantor) and Remainder (third party)

	Fee Simple Defeasible – Determinable
	Fee simple that ends automatically when specified event occurs
	“To A so long as…”
“To A until…”

“To A while used for…”

“To A during…”
	Possibility of reverter (grantor)
Executory Interest (third party)

	Fee Simple Defeasible – Subject to condition subsequent
	Fee simple that may end when specified event occurs
	“Right of reentry”
“but if” + “right of reentry”

“on condition that”

“provided that”
	Right of Reentry (grantor)
Executory Interest (third party)


· LEASEHOLD ESTATES

· Covered Later
· DEFEASIBLE ESTATES
· Estate that terminates on the occurrence of an event that is identified in the original conveyance document
· Can be passed through inheritance laws
· Alienable
· Until the specified event happens you have a fee simple
· Fee Simple Determinable
· Future Interests
· Possibility of Reverter (to the grantor)
· Executory Interest (to a 3rd Party)
· Automatically ends when state event occurs
· When event occurs, adverse possessor becomes trespasser and thus the SOL stops running
· FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT
· Does not automatically terminate but may be cut short when stated condition occurs
· Future interest is in the right of re-entry (for the grantor) and executory interests (for a third party)
· Does not automatically revert back but is an option
· Adverse Possession – two different approaches
· SOL starts to run when condition or event occurs
· SOL starts to run only when the grantor tries to enter the land and he is rebuffed
· Mahrenholz v. County Board of School Trustees

· Property was given to the school for school purposes
· A grantor automatically obtains possessory ownership of an estate only when a grant creates a possibility of reverter (vs. a right of re-entry).
· If fee simple determinable then automatic possession as soon as condition occurs and if fee simple subject to condition precedent then claim of reentry and is not possessory interest until you try to retake the land.
· Majority rule now ( possibility of reverter and right of reentry are future interests that ARE transferable inter-vivos
· Common law ( minority rule ( not transferable because not possible that getting the interest
· Only where grantor creates possibility of reverter will he (his successors) become possessory owners of property immediately upon breaking of condition
· Mountain Brow Lodge v. Toscano
· Land was given by ∆ to lodge and the question is whether or not you could restrict the use of property
· A restriction on the use of property that also has the effect of restricting its transfer is not void for being an invalid restraint against alienation.
· General common law was that no restrictions could be on alienation
· Can restrict use BUT CANNOT RESTRICT SALE
· Fee Simple defeasibles are all about the use of the property – they are a restriction on use not restriction on alienation.
· A limitation on the use of property, although it might serve to impede its transfer, will not be void as a restraint against alienation.
· Defeasible Life Estates
· No one attempts to restrict life estates on basis of marriage ( public policy and the law favors marriages so there is a desire to avoid restraints on it
· Called a Dower/Courtesy – spouse gets the Life Estate
Future Interests
· Property interest not mere expectancy; presently existing and protected as such by the courts

· Can only be expressly created ( no creation through operation of law

· Adverse possession is created through operation of law
· FUTURE INTERESTS IN THE TRANSFEROR
· Reversion – Interest in Grantor which is certain to occur & is automatic
· Reversion – A Future Interest remaining in grantor (or his heirs or devisees) when O transfers a vested estate of lesser quantum and the grantor does not create a vested remainder interest in a third party.
· If no express language used, Reversion occurs as a operation of law
· Not destructible and Not subject to the Rule Against Perpetuities
· O grants Green Acre to A for life ( Reverts back to O when A dies (life estate example)
· Can transfer, alienate, or devise reversion
· Fee tail ( O conveys “to A and the heirs of his body” if A and heirs die, it reverts back to O
· Contingent reversion ( To A for life then remainder to B if B survives A
· ( If B dies before A, O has reversion when A dies
· Leasehold ( O conveys Black Acre to A for 99 years; O has reversion (or his heirs) when the 99 years passes.
· Possibility of Reverter – Interest in grantor that takes effect automatically
· Follows fee simple determinable.  Retained if a condition on use
· If event occurs, fee simple determinable ends and the grantor through possibility of reverter reclaims his fee simple
· Not subject to the Rule Against Perpetuities
· Property Automatically reverts
· Is Alienable
· Right of Reentry – never effective automatically
· Follows fee simple defeasible subject to condition subsequent
· Owner transfers and retains power to cur short or terminate if the stated event occurs
· Based on a condition; arises when condition is broken
· Must be claimed by the grantor
· Not Subject to the Rule Against Perpetuities
· FUTURE INTERESTS IN THE TRANSFEREES
· Remainders
· Future interest that is capable of becoming possessory at the termination of prior estate.
· Two General Types
· Vested Remainder – remaining out for some third person
· 1) Given to ascertained person (ready at the moment the prior estate expires); And
· 2) Not Subject to Condition Precedent (other than natural termination)
· Fully Vested ( Certain to become possessory
· To A for life and then to B
· Given to a specific person and is not subject to condition
· No Subject to the RAP
· Vested remainder subject to open ( vested remainder subject to partial divestment

· Remainder interest created in class in which at least one member of the class is alive at the time of conveyance – BUT remainder is to the class / category of people / children

· To A for life and then to A’s Children

· If one child B, the remainder till take but it is to A’s children, so if A has more children then they a share

· IS subject to the RAP

· Certain to vest in some, but there remains a chance that others who are not yet ascertained may share in the estate
· Follows natural termination of prior estate (Life Estate, Fee Tail)
· Cannot Follow a Fee Simple
· Vested Remainder subject to divestment (subject to total divestment)
· O conveys White Acre to A for life, then to B and if B does not survive and then to C

· May vest if a prior possessory interest terminates in time

· Contingent Remainder – Not destructible, Is transferable, Is Subject to claim of creditors and Is Subject to the RAP

· Given to unascertained person OR unborn person

· OR Made contingent upon some event occurring other than the natural termination of the preceding estate (condition precedent)

· Uncertain of possession

· O conveys Blue Acre to A for life then to heirs of B, but B is still alive… a living person does not have heirs so it is a contingent remainder because we do not know the class of persons that this would pass to until after B dies
· When all of the Future Interests are Contingent Remainders there must be a reversion.

· A Remainder Interest that follows a prior contingent Interest is always a contingent interest

· Difference between vested and contingent

· 1) vested remainder accelerates into possession whenever and however the preceding estate ends / contingent remainder cannot become possessory so long as it remains contingent  (Common Law)

· 2) Contingent remainder is mere possibility of becoming interest and thus not reachable by creditors (Common Law)
· 3) Contingent Remainders were destroyed if they did not vest upon termination of preceding life estate – so if contingency does not occur, it does not vest / vested remainders are not destructible in this manner (Common Law)

· At common law contingent remainders are not alienable

· 4) Contingent Remainders ARE subject to the RAP and vested remainders are not

· If ambiguous ( preference of law to construe in favor of vested remainder

· Vested Interest – More certain person will take – ascertainable person

· How do future interests tie up alienability in way vested interests do not?

· Future interests can never be sure if contingency would happen – no one wants to buy land and land gets tied up

· Marketability open ( public policy

· No restrains on alienation

· ABSOLUTE RULES ON FUTURE INTERESTS

· 1) Always classify interests in sequential order

· 2) If first future interest following life estate is contingent remainder in fee simple, the second future interest will also be contingent remainder

· 3) If first future interest creates a vested remainder in fee simple, the second future interest in a transferee will be a divesting executory interest

· Automatically takes place, so that interest must be cut short for someone else to take it

· Executory Interests – future interest in transferee that can take effect only by divesting (cutting short) of another interest

· Shifting Interests – An executory interest that cut shorts another grantee’s interest

· Springing Interests – An executory interest that divest the grantor of an estate or interest

· 1) Cuts short prior estate before its natural termination

· 2) Prior estate may be Fee Simple, Life Estate of Fee Tail

· 3) Subject to the Rule Against Perpetuities

· Alienable & Contingent

· Destroying Contingent Remainders

· Destructibility in Contingent Remainders

· Contingent remainders are destroyed if they do not vest upon natural termination of a life estate

· Been largely abolished and no case in last 50 years

· Rule Against Perpetuities
· No interest is good unless it must vest if at all, no later than 21 years and 9 months after some life in being at the creation of the interest
· Purpose ( strike down contingent remainders and executory interests that might vest to remotely 
· Does not apply to all future interests retained by grantor (reversion, possibility of reverter, or right of re-entry), or total divestment vested remainders
· If can dream up a situation in which 21 years will pas and the future interest will not vest the rule has been violated.
· LIFE IN BEING ( validated / measuring life
· Person whose death starts the clock running
· Person
· Alive at the time of conveyance
· Who affects the vesting of the future interest
· Must be able to die ( cannot be entity
· RAP applies to:
· Contingent Remainders
· Vests when grantee is ascertainable or when there is no further condition precedent
· Executory Interests
· Vests when they receive possession
· Vested Remainders Subject to Open
· Class closes
· Common Law Rule
· Jee v. Audley

· Facts: “To Niece and if Niece had no children before death then to Jee’s children”
· Jee’s children brought action for interest but mother was still fertile, i.e. meaning there could have been another child
· If it is possible to conceive that an interest will not vest within 21 years of a validating life, no matter what a person’s age or physical condition, then the grant is void for violating the RAP.
· If something violates the RAP then the future interest is voided and the prior existing interest is transformed accordingly
· If multiple lives in being then count does not start until the last one of those validating lives is dead
· A class is still contingent until the class is complete (vests only when interest in all vest)
· Wait and See Doctrine – wait and see whether a contingent interest actually vests within the perpetuities period, if it does, it should be valid
· Common Law Perpetuities Period
· 21 years + life in being
· No interest is good unless it does in fact vest no later than 21 years after some life in being at the creation of the interest
· Wait And See for 90 years
· Based on 69 year life expectancy (69+21=90)
· If it vests in 90 years it is valid – adopted by Michigan
· Abolition of the Rule
· 1) Today concentration of wealth not a big concern
· 2) Social conditions have changed ( welfare state to help the needy – no long survival of the fittest
· Under The RAP – do not have to take possession after 21 years, only the interest must vest by that time.
CONCURRENT INTERESTS
· TYPES OF CONCURRENT INTERESTS
· Five Types
· Tenancy in common
· Joint Tenancy – tenant owners own an undivided interest in whole estates
· Tenancy by the Entirety
· Coparancy
· Tenancy in Partnership (Addressed Later)
· Tenancy in Common
· Definition: Two or more people who have separate but individed interest in the property where each tenant has a right to possess the whole and there is no right of survivorship between them
· How to created:  “To A and B; To A and B has tenancy in common; To A and B with specified amount”
· Default Concurrent Estate – If unclear will construe tenancy in common
· Alienability ( each tenant’s interest is fully alienable, (Can be conveyed, devised, or inherited)
· Right to Possess ( each tenant has equal interest in the property ( right to possess entire parcel ( UNDIVIDED INTEREST
· No Right of survivorship ( the interest is to the heirs or devisees
· Nature of interests between tenants
· 1) Unequal shares in property is OKAY
· Legal presumption ( if the document does not specify, then equal share – Default Rule
· 2) Interest of Different Quantum is OKAY
· So If A passes to C a life estate then to D remainder
· A and B are tenants in common, A dies C has life estate and when C dies, B and D have Fee Simple
· No fiduciary duty between tenants in common
· Ouster is allowed
· Tenants in common need not share profits
· Tenants in common have the right to share rents
· Tenants in common have the right to possess all property
· Joint Tenants
· Definition: Two or more people having separate but undivided interest in property with rights of survivorship between them.
· Survivorship ( each owns the whole; therefore cannot inherit because if A dies B gets the rest so A has nothing to give to heirs
· Upon death of one Joint Tenant, the remaining interest automatically goes to surviving tenant

· Joint Tenant interest cannot be passed to heirs

· No severance of Joint Tenant w/ mortgage, lien, lease, divorce decree…

· Four unities ( essential / interest be equal in all respects / must have all four to have joint tenancy and if ONE IS BREACH ( becomes tenancy in common
· TIME ( all tenants must acquire interest at the same time

· TITLE ( all tenants must acquire title by the same interest (or by joint adverse possession)

· INTEREST ( all tenants must have equal undivided shares and identical interest measured by duration

· POSSESSION ( each has the right to possession of the whole

· Two ways it can be created

· Will

· Deed of Sale

· MUST BE CREATED IN ONE DOCUMENT (all four unities)

· NO INHERITANCE OF JOINT TENANCY

· Two ways to terminate joint tenancy
· Severance by breaking any one of the unities

· Judicial partition

· Equitable action where court orders land to be broken up or sold with proceeds to be distributed among the parties (physically divide the land or sell and divide the proceeds)

· MUST BE ACTION IN EQUITY

· Tenancy In Entirety
· Definition: Joint Tenancy between spouses can exist only between husband and wife
· Requirements = four unities + marriage (5th Unity – Unity of Person)
· Express language only ( to A and B has tenancy by entirety

· If not yet married then tenants in common because 5th unity not yet present

· Terminate by divorce or partition ( both must agree / unlike joint tenants, no unilateral partitions allowed in tenancy by entirety

· Becomes tenants in common if terminated by divorce – or court will award property to one person

· Death of spouse changes property into fee simple ownership for surviving spouse

· Severance of Joint Tenancies
· Riddle v. Harmon
· Facts: not happy was going to go to husband so had attorney convey interest to herself attempting to break one of the unities
· One Joint Tenant may unilaterally sever the joint tenancy and create a tenancy in common situation even without using an intermediary devise (California Rule)
· Conveyance inter-vivos results in a Tenancy in Common
· Interest will be split equally among tenants
· Two way to terminate
· 1) Use a Strawman ( Majority Rule
· Not the rule in Riddle v. Harmon because  California has abolished the Strawman rule and allows transfer without an intermediary devise
· In the future Riddle may likely become the majority rule
· Reasons to follow Strawman Rule
· Tradition – because it creates certainty
· Basic reliance interest
· Reasons to discount Strawman Rule
· Legal realism
· Such formalistic requirements are tricks to trap weary and undermine what they are intending to do
· Creates extra transaction costs and does not recognize what is transpiring in the real world
· 2) Create a Trust
· Joint Tenancy Bank Accounts
· Provides that survivor takes the money unless clear and convincing evidence that only a convenience account was created
· Rights and Responsibilities between co-tenants
· General Rule ( co-tenants cannot use land in any way that ousts any other co-tenant
· The land is naturally exclusive ( two people cannot use the same piece of land at the same time for different purposes
· Efficiency serves as guiding principle when deciding use of land
· Fairness even if overuse exists ( tenants must respect fact that others own land equally
· Relations among concurrent owners
· Partition – judicial equitable relief where court can sell and divide profits or physically divide land
· Delfino v. Vealencis
· Facts: Lady at garbage business and house on property and her tenants in common wanted to make a subdivision – partition by kind not sale
· A partition by sale is only available where (1) the physical attributes of the land make partition in kind impracticable or inequitable, and (2) the interests of the owners would be better promoted by a partition by sale [p. 362]
· A partition by sale is only available when:

· 1) The physical attributes of the land make partition in kind (divided share) impracticable or inequitable; AND

· 2) The interest of the owners would be better promoted by partition in sale

· Black Letter Law – Court will only order partition by sale if the evidence is submitted showing the necessity of a partition by sale
· In reality most courts order Partition by Sale even though Partition in Kind are the default

· Serves no purpose to have warring neighbors living together

· Burden of proof is on the party requesting partition of sale
· Sharing Benefits and Burdens

· Swartzbaugh v. Sampson
· Husband and Wife owned as Joint Tenants and the husband leased part of the premise for boxing and the wife was discontent.
· A tenant lacking express or implied authority from a co-tenant cannot bind or prejudicially affect the possessory rights of that co-tenant.
· Each co-tenant has equal right to full possession of the land

· BUT each tenant also has right to alienate his interest

· So tenants must be able to get along

· Wife is entitled to part of the profits because she has right to part of the land in which her husband leased ( he then becomes obligated to account his profits as landlord to her
· If he does not do so, account, she can bring action in equity for proper apportionment of the proceeds

· Ouster

· A tenant attempting to enter into possession of estate and is rebuffed by co-tenants

· Requires

· 1) Exclusion of tenant by co-tenant

· 2) Intent to exclude by occupier

· Remedy: The non-occupying tenant recovers reasonable rent from tenant currently in possession

LEASEHOLDS
	Type of
Leasehold
	Definition
	Creation
	Termination

	Tenancy for Years
	Tenancy that lasts for some fixed period of time, i.e., has definite beginning and ending dates, although may be less than one year.
	“To A for 10 years.”
	Ends at the end of the stated period without either party’s giving notice.

	Periodic Tenancy
	Tenancy for some fixed period, e.g., month to month, that continues for succeeding periods until either party gives notice of termination.
	“To A from month to month."

or

“To A, with rent payable on the first day of every month.”

or

Landlord elects to bind holdover tenant for an additional term.
	Ends by notice from one party at least equal to the length of the time period (e.g., one full month for a month-to-month tenancy).

Exception:  Only six months’ notice is required to terminate a year-to-year tenancy.

	Tenancy at Will
	Tenancy of no stated duration that lasts as long as both parties desire.
	“To T until either T or L wish to end the lease.

Change in Law:

“To T for as long as T desires.” (At common law, this created a tenancy at will, even though the language gives only T the right to terminate, but today this might be construed as a determinable life estate in T, see Garner v. Garish.)
	Usually ends after one party displays an intention that the tenancy should come to an end.  May also end by operation of law (e.g., death of a party, attempt to transfer interest).

	Tenancy at Sufferance
	Tenant wrongfully holds over after the termination of the tenancy.
	B’s lease expires, but B continues to occupy the premises.
	Terminated when landlord evicts the tenant or elects to hold the tenant to another term (see Hold-Over Tenant Flowchart).


· Four Basic types of Leaseholds (all mixes of property and contracts)
· 1) Term (Tenancy) of Years
· 2) Periodic Tenancy
· 3) Tenancy at Will
· 4) Tenancy at Sufferance (Holdover Tenancy)
· TERM OF YEARS
· Estate that lasts for some fixed period of time
· To T for ten years
· Termination ( no notice required at the end of the tem (the lease just ends)
· Termination by years is chief difference between that and periodic tenancy
· Landlord retains large amounts of control by leasing
· Specific time for beginning and end
· End automatically
· Subject to Statute of Frauds
· PERIODIC TENANCY
· Is a lease for period of time of some fixed duration that continues for succeeding periods of until either the landlord or tenant gives notice to terminate
· No specific termination date
· Notice is required
· If no notice is given the tenancy is automatically extended for another period
· If longer than month to month but less than one year there are two rules
· Modern Rule ( 30 day notice
· In old Common Law ( length of the term
· Notice must reflect length of term if > month-to-month but < 1 year
· Month-to-Month requires 1 month notice
· TENANCY AT WILL
· Tenancy that can be terminated at any time by any party to the lease
· L conveys to T with right of either party to terminate
· Termination ( at common law no notice required but T must be given reasonable time to vacate -  if lease only gives one party right to terminate, interpreted as both parties having the right to terminate (Old Common Law Rule)
· Today: more than ½ of the states typically require 30 day notice
· Garner v. Gerrish

· Landlord attempted to evict the tenant when the lease called for termination at the date of the tenant’s choice
· If a lease grants a tenant the right to terminate and does not provide a term, it creates a determinable life estate in the tenant.
· So, the lease will only terminate when either the tenant dies or tenant chooses to terminate the lease
· Old common law rule was that if only one party had right to terminate it was interpreted as both having the right to terminate – this was recognized because of livery of seisin
· Termination by operation of law:
· Either party dies
· Tenant commits waste
· Landlord sells property
· TENANCY AT SUFFERANCE (HOLDOVER TENANCY)
· Leaseholds that arise by operation of law when the tenant remains in possession after the end (termination) of the lease
· At common law landlord had two option –
· 1) Evict and sue for damages; OR
· 2) Consent to creation of new tenancy (expressed or implied)
· HOLDOVER
· Crechale & Polles Inc. v. Smith
· Tenant was ending lease and his new location was not ready so he asked to stay over for month-to-month and the landlord refused but had accepted the tenant’s first payment for the holdover month, but not the second.
· If a landlord treats a hold-over tenant as a trespasser, but does not evict the tenant and accepts rent payment, then a new leasehold is created for the term of the rent payment.
· Once one chooses a remedy, the cannot rescind their choice
· Maximum length of extension is limited to one year
· Remedies:
· Eviction
· Creation of periodic tenancy
· Forcible entry (most states prevent by statutes)
· Selection of tenants: unlawful discrimination
· Fair Housing Act
· Unlawful to refuse to sell or rent dwelling to any person because of discrimination by sex, race, religious ethnicity, and handicap
· Prohibits making any public statement that indicates discriminatory proof
· RULE: Proof of discriminatory effect is sufficient to establish a prima facie case under Fair Housing Act or §1982… (Not Intent!)
· BURDEN SHIFTING: defendant must then justify the action as one taken in pursuit of a bona fide, compelling government purpose, with no less discriminatory alternative available to achieve the goal
· Does not apply to private clubs or religious organizations
· Delivery of possession
· Possession is the most important right conveyed in leasehold
· Landlord has duty to deliver actual possession (English / Majority Rule)
· Hannah v. Dusch
· Π had made lease agreement with the ∆ and the ∆ refused to evict a holdover tenant so that Π could take possession
· A lease conveys a legal right to possession to the tenant, but in the absence of an express covenant, there is no implied covenant to deliver possession.  (American Rule / Minority Rule)
· If tenant has legal right to possession then the tenant has the legal right and remedy – tenants sue the holdover tenant
· Landlord shouldn’t be responsible for tortious acts of holdover
· English Rule ( Majority Rule
· Landlords have duty to give tenants both legal right of possession and actual possession
· Two lawsuits: tenant would have to sue landlord and landlord would have to sue holdover tenant
· Landlord has better knowledge as to whether previous tenant is moving out, landlord more familiar with eviction process; tenant bargains for property use, not lawsuit with previous tenant
· Subleases and Assignments
· Modern Rule ( Courts look to:
· 1) Parties’ Intention
· 2) Surrounding Circumstances
· Ernst v. Conditt

· Π leased premise to Rogers and Rogers subleased to ∆. ∆ stopped making payments and retained possession and Π sued for back payments.  ∆ argues that there was no privity between the original landlord and the sublessor
· An assignment arises when a tenant intends to transfer his entire interest under a lease.
· COROLLARY ( a sublease is created when a tenant transfers an interest under a lease that is less than his own or he reserved for himself a reversionary interest
· If assignment then he is liable for rent; if sublease then the tenant is liable for rent
· In this case, he was an assignee so he is directly liable for the rent; tenant owes nothing
· ASSIGNMENT ( Tenant transfers entire term, No retained interest
· Privity of contract: tenant remains bound to the covenants in the lease which he duly executed with the landlord
· Obligation bind regardless of whether they are in privity of estate
· Tenant 2 not in privity of contract with landlord unless he expressly assumes duties of original lease
· Privity of estate: the assignees has undertaken the leasehold from the tenant ( meaning that the landlord and the assignee now have all rights and responsibilities between them that are inherent in a leasehold ( assignee rather than the tenant, can enforce the covenants against landlord
· Landlord may only proceed against tenant in which there is privity of estate and privity of contract
· SUBLEASE ( tenant transfers less than leasehold, tenant has reversion
· Privity of contract: (tenant and landlord): tenant remains bound to the covenants in the lease (contract which he duly executed with the landlord)
· Privity of Contract: (tenant and subtenant): any contractual obligations between subtenant and tenants are enforceable between them ( if subtenant assumed the covenants in the original lease then this creates Privity of contract between subtenant and landlord
· Privity of estate: the landlord cannot do anything with respect to the subtenant; they are in neither Privity of contract or Privity of estate
· Sublessee is not liable to landlord for anything unless he assumed covenants for the lease
· But if you do not pay rent ( become trespasser and can be evicted
· Landlord and Tenant 1 have privity of contract and privity of estate
· Tenant who Defaults
· Tenant in Possession
· Berg v. Wiley
· Leased restaurant with health code violations and Wile gives Berg notice to make corrections or he will retake possession. ON last day of two week period, changed lock and Berg sued for damages for wrongful eviction
· If a tenant has not abandoned or surrendered the premises, a landlord may not use self-help to retake possession of the premises on default by a tenant.
· Modern Rule ( require landlords to use legal process rather than self help-use summary proceedings to get possession (quick and efficient purpose / but not really)
· Different from old common law rule ( could retake if had lawful right to possession and means of entry were peaceable
· Since most often no peaceful, courts are more apt to grant summary proceedings to avoid violence and potential for escalation
· Summary proceedings: action to allow landlord to recover possession quickly
· Tenant who has abandoned possession
· Sommer v. Kridel
· Tenant said that he could no longer lease the premises and landlord  made no attempt to lease to anyone else even when the apartment was requested
· A landlord has a duty to mitigate damages upon a tenant’s abandonment of the leased premises.
· DUTY TO MITIGATE – burden on the landlord to show that he has mitigated ( reasonable duty to lease ( justifications (land is unused, inefficient, encourages commercial space to be empty)
· Landlord duties v. Tenants rights and responsibilities

· Recognize that the landlord has an implied duty ( need to give landlords duty or there will be no incentive
· Quiet enjoyment and constructive eviction ( cannot be waived / implied in every lease
· Reste Realty Corp. v. Cooper
· ∆ failed to make payment on the lease because the new lessor did not respond to continuous complains about the basement flooding.
· As all leases contain an implied covenant of quiet enjoyment, constructive eviction is an available remedy for any substantial interference with the enjoyment and use of the premises.
· Quiet enjoyment ( right to possess and use the premises that you lease free from substantial interference

· Constructive eviction ( interference with tenants possession that it makes the possession impossible

· If through the landlords fault, the tenants quiet enjoyment is substantially interfered with, the tenant may treat the lease as terminated and vacate the premise

· Necessary elements of Constructive Eviction:

· 1) Substantial Interference

· 2) Notice to landlords and reasonable time given to fix

· 3) Tenant must vacate within a reasonable time (abandonment)

· 4) Fault ( Must be the fault of the landlord

· Damages = cost of substitute premises, lost profits, increased expenses cause by eviction

· Must be entire premises – not part – cannot claim if disturbance of only part of the premises

· Implied Warranty of Habitability
· Hilder v. St. Peter
· Π rented an apartment and it was in terrible shape

· An implied warranty of habitability exists in all residential leases, requiring the landlord to deliver premises that are safe, clean and fit for human habitation.
· Cannot be waived even by express language

· Tenant does not need to abandon the premises to obtain reimbursement

· Requirements

· 1) Tenant must first notify the landlord

· 2) Give him reasonable time for correction

· Damages (
· Difference between value of residence as warranted and value as it actually exists – also punitive damages if landlord is morally culpable – partial or total reduction in rent – tenant may terminate lease and sue for damages

· Uninhabitable in the eyes of a reasonable person

· Not in commercial leases ( bargaining positions ( policy reasons do no apply here ( educate parties negotiating with counsel

· Usually asserted as affirmative defense ( must prove

· 1) Landlord had notice and failed within reasonable time to cure defects

· 2) Defects existed during the time that rent was withheld

· Exception ( landlord responsible for latent defects discloser

· Retaliatory eviction
· If landlord attempts to evict within 90-180 days after filing of good faith complaint – this is established as retaliatory eviction

· Presumption ( burden on the landlord to prove that there were reasons for eviction that are appropriate and are not engaging in retaliatory eviction

· Tenants Duties v. Landlords Rights and Remedies
· General Rule: if tenant defaults on any covenant in the lease, then the landlord can evict you and the lease is terminated
· Landlord-Tenant Relations (Summary Chart)
	Issue
	Old Property Rule
	New (Contract) Rule

	Abandonment


	Landlord has no duty to mitigate damages.
	Landlord has a duty to mitigate damages.

· some states not recognize this, e.g., NY

· some states dist. between commercial vs. residential apts

	Damage


	Tenant has a duty to repair.

This follows logically from doctrine of waste--tenant cannot reduce the value of the property (same obligation imposed on life tenant)
	Landlord has duty to repair (but may require payment for damages, as justified by doctrine of waste). This new rule is the root cause of the rise of the security deposit requirement.

	Destruction of Building


	Tenant still owes rent.

Exception: if tenant only renting part of structure (i.e., apartment), then no duty if entire structure burns down.  Justification is that tenant has no interest in the land per se.
	Lease terminates.

Doctrine of Frustration: there's a failure of consideration


· Waste
· Breached when the tenant makes such a change as to effect a vital and substantial portion of the premises as would change the appearance, the fundamental purpose of the erection and the use of contemplater, or the effect of the realty itself

· Not liable for ordinary wear and tear but are liable for injury that would extend beyond the lease term

· Voluntary – arising from affirmative actions

· Permissive / Involuntary – arising from failure to act

· Destruction of Building

· Old Property Rule ( liable for rent even if building is destroyed, unless only renting party (apartment)

· Modern Rule ( Doctrine of Frustration ( Subject Matter Gone, no longer consideration

PRIVATE LAND-USE CONTROLS: LAW OF SERVITUDES
· Introduction
· Modern servitudes – Agreements that usually involved one or more parcels of land for the purpose of increasing the total value of all the parcels involved.
· The effect of the agreement is usually to burden one parcel of land for the benefit of another parcel
· 1) Easements – Non-possessory grant or reservation of a right by one landowner to another for the use of that land
· 2) Covenant – Promise concerning the use of land by one landowner to another that runs with the land
· Real Covenants (Enforceable at Law)
· Equitable Servitudes (Enforceable at Equity)
· Easements
· Creation of Easements
· Requires written instrument because it is within the Statute of Frauds
· Four Ways:
· 1) Expressed Grant or Reservation – By deed or will
· 2) Implication (Quasi-Easement)
· Conveyance with retention by owner of part of property
· Must be reasonably necessary
· 3) Prescription
· Continuous
· Adverse Use
· Open and Notorious
· Actual Entry
· 4) Estoppel
· Easement Appurtenant ( an easement that confers a benefit upon a dominant tenement is an appurtenant to the dominant estate
· Favored if the instrument is ambiguous
· Passes with tenement to any subsequent owner
· Burdened lands are called the servant tenement
· Easements whose benefits serve a parcel of land
· Walkways, driveways, utility lines
· Easement in Gross ( easements that are personal to their owner / personal right in property rather than belonging to person by virtue of ownership of another estate
· Servient land is burdened but there is not benefited land
· Billboards on private land
· Utility right of way
· Easements who serve their holder only personally, not in connection with his ownership or use of any specified parcel of land
· Street or railroad easement
· Dominant Tenement: the benefited land
· The parcel which gets the use of the easement over the neighboring land
· Servient Tenement: the burdened parcel
· The parcel over which the easement exists

· Affirmative Easement: permits a dominant tenant to enter or perform an act on the servient land; allows certain use; Appurtenant; 2 land tracts ( servient & dominant

· Negative Easement: provides tenant with the right to prevent a servient tenant from doing acts that would effect the servient land

· These are the same rights as profits

· Enjoins one’s land use

· Servient tenement subject to easement

· LICENSE ( license is revocable @ licensor’s will, but an easement is not; permission to enter upon land belonging to licensor; irrevocable if coupled with interest
· No writing required, Personal in nature, Permissive use, No prescriptive rights


· Holbrook v. Taylor
· Holbrook had relied on a path to his house and had spent lots of money on the building of his house.  Then Taylor had tried to stop him from using the path and Holbrook fought it.

· A license may become an easement when the licensee has

· 1) Erected improvements or made substantial investments in the exercise of the privilege

· 2) With knowledge or acquiesce of the grantor

· Was a license and has become an easement because he spent money on building the house and then the license beceame and easement and became irrevocable

· If trespasser cannot rely on easement by estoppel – BUT can have prescription, that was not issue here because he had permission to use the path

· Implied Easements ( easements which exist only in narrowly defined circumstances indicating that the parties intended easement or that an easement is necessary

· Created by operation of law, not writing (exception to statute of frauds)

· Van Sandt v. Royster
· Can an implied easement exist on the basis of prior use ( the sewer that ran underneath the property began to flood the Π’s property and he sought an injunction to stop them from using the sewer.

· English Rule ( Majority Rule

· The quasi-easement will only become easement if it is of strict necessity
· Restatement Rule (
· Necessity is but one of many factors and the restatement provides a multi-factor test ( listed in the argument (default)

· Quasi-easement exists when an owner of land uses on part of the land for benefit of another part

· Always results from easements by implication

· Sewer was necessary an notice was given by the public record (should have been able to get this information)

· An easement is implied if, prior to the time a tract of land is divided into two lots, a use exists on the “servient part” that is reasonably necessary for the enjoyment of the “dominant part,” and which the court finds the parties intended to continue after the tract is divided.
· An implied easement may exist on the basis of prior use if

· At first common parcel (subservient and dominant part)

· Use had to be known or reasonably foreseen by the parties in the conveyance that split the two parts

· Must be continuous use – intended by the parties in the original conveyance

· Reasonably necessary (
· Not as strict as in the English Rule

· Necessary to the enjoyment of the person’s property

· Othen v. Rosier
· In order to create an easement by necessity, it must be shown that (1) there was a unity of ownership of the alleged dominant and servient estates, (2) the use is a necessity, and not a mere convenience, and (3) the necessity existed at the time of severance of the two estates.
CREATION OF EASEMENT
· Four ways to create an easement
· 1) Express grant or reservation – the writing
· 2) Implication (quasi-easement) – severance of certain portion of estate to make two parts with one the dominant and one the servient
· Established by prior use – must be apparent and continuous and must be existing use at the time of tract division
· Established by necessity
· 3) Prescription
· Adverse Possession
· Exclusive
· Continuous
· Open and Notorious
· Certain number of years
· Scope more limited than those for other easements ( narrowly construed to actual activities involved in the prescriptive use
· 4) Estoppel
· Holbrook ( grantor sits back and watches them make substantial improvements based on license and is estopped from revoking the licenses
· Scope of Easements – depends upon parties’ intentions
· Courts look to:

· How easement was created

· What changes are reasonably foreseeable by parties

· What changes in use are required to achieve purposes of easements

· Whether in use was reasonable

· Brown v. Voss
· Π wanted to use easement to access lot C when the easement was designed to access B. ∆ blocked the road and Π sued.  Servient owner had right to use servient land in ways that do not interfere with the easement

· If a dominant owner increases the scope of an easement appurtenant by using it to benefit a non-dominant tenement, this is a per se misuse of the easement.
· DO NOT NEED TO SHOW DAMAGES ( technical misuse is enough

· Established Rule regarding change of location ( location of an easement, once fixed by the parties, cannot be changed by the servient owner without permission of the dominant owner. (Mutual Consent Required)
· Increasing the scope of an easement ( manner, frequency and intensity of the use may change from time to time to take advantage of developments in technology and to accommodate normal development of the dominant estate or enterprise benefited by the servitude. 
· Servient Estate is Not to be burdened to a greater extant than was contemplated at the time of easement creation. 
· Termination of Easements
· Presault v. United States
· The Railroad stopped using a railway and was storing cars on it and they began to remove parts of track and eventually converted the railway to a public trail – Question was whether or not this extended beyond the scope of the easement
· If railway easement is converted into public nature trail under federal law this in an impermissible expansion beyond the scope of the easement

· Vermont follows common law property principles that recognize that the scope of an easement may be adjusted with change of time so long as change is consistent with the original grant or reasonably foreseeable at the time of creation of the easement
· Rule of Abandonment on an Easement (Requires two things)

· 1) Nonuse; AND

· 2) Action b dominant owner that conclusively and unequivocally manifests an intent to relinquish easement

· If abandoned as a matter of law the easement is extinguished

· FOUR WAYS TO TERMINATE AN EASEMENT

· 1) Abandonment by dominant owner – non use is not sufficient

· 2) termination by prescription

· 3) dominant and servient tenement combine and become one estate = merger
· Termination date or event on the agreement – Release 

· When necessity ends, easement by necessity ends

· Negative Easements

· Right of dominant owner to stop the servient owner from doing something on the servient land

· American courts now treat them as equitable servitudes
· Cannot have negative easement by prescription – no adverse possession because you are not on their property

· Four categories where negative easements still exist: 1) air; 2) light; 3) support; and 4) interfering with flow of water (in artificial stream)

· Covenants Running with the Land

· Covenant ( a promise concerning the use of land by one landowner to another, that runs with the land
· Real and equitable servitudes ( different in the remedy (what does client want?)
· Affirmative ( A promises to B that path will be built and maintained
· Promise to do something
· Negative ( A promises to B that A will never build factory on A’s land
· Promise not to do something
· BOTH MUST BE IN WRITING
· Exception ( negative equitable servitudes
· Covenants enforceable at law ( Real Covenants

· Must be created by written instrument signed by the covenantor
· Neponsit v. Emigrant Industrial
· Π wanted to establish subdivision and wanted there to be common property that would be maintained by association and the question was whether when emigrant acquired the property through foreclosure whether they could then have the covenant enforced against them
· In this case they had no Privity of Estate with original parties of the agreement and were not an estate ( association – corporate entity designed to service common areas
· Covenant will run with the land and be enforceable by assignee and successors if 3 conditions are met: (Intent, Touch & Concern land, Privity of Estate)
· 1) Grantor and grantee intend that the covenant will run with the land
· 2) It must appear that the covenant is one touching or concerning the land
· 3) It must appear that there is Privity of Estate between the promisor or party claiming the benefit of the conveyance
· No notice required
· INTENT ( the usual method to determine is by looking at the language of the contract

· TOUCH AND CONCERN (
· English Rule: formalistic only looks at the legal relationship

· Covenant must touch & concern burdened land for burden to run with burdened land

· American Rule: look at the benefit or burden on the land ( MAJORITY ( default rule
· PRIVITY OF ESTATE (
· General Rule: Have to have Privity of Estate for the real covenant to be enforced

· HORIZONTAL (Original Covenanting Parties)
· Majority Rule: Required for the burden to run but not for the benefit to run

· Minority Rule: is required for neither the burden nor the benefit to run – no horizontal privity required

· Courts concerned with burden and will require Privity for the burdens to run
· VERTICAL – required to bound successors (between promisor / promisee and assignee)

· The parties in the lawsuit must be successor or assignee in the estate of the parties to covenant

· If burden to run to promisor’s successors then the successor must succeed to the exact identical estate

· If benefit to run to promisee’s successor, then the successor must succeed the entire estate or to a lesser estate carved out of that estate

· NOTE: Adverse possessor can NEVER get benefit or burden because no vertical privity and so when acquires the land, the covenant and the estate is extinguished as an operation of law.

· Extinguished by:

· Merger

· Release
· Abandonment

· Condemnation

· Covenants enforceable in equity ( equitable servitudes ( a covenant concerning the use of land affirmative or negative that equity will enforce against a successor in interest in the burdened land (Must be in writing)
· Tulk v. Moxhay
· Π sold land with covenant that certain portion was to remain open for use of tenants and ∆, having notice of the restrictive covenant wants to build on the land
· A covenant “runs with the land” and will be enforced in equity against a subsequent purchaser when that person has notice of the covenant.
· ELEMENTS OF EQUITABLE SERVITUDE (No Privity Required)
· 1) Intent ( the contracting parties must intend that the restriction be enforceable by and against successors and assignees – no specific terms required in the original agreement

· 2) Touch and Concern ( same analysis as real covenant ( look for evidence of intent for benefit or burden

· 3) Notice ( subsequent bona fide purchaser without notice of restriction is not subject to the restrictive covenant (Writing)
· Types of Notice:

· Actual ( Party actually knows of the restriction
· Constructive ( not true in fact, not actual notice, but court considers it something that the party should have known

· Record of Notice: Recording of sale / change of title in recorders office
· Inquiry Notice: more important than record notice – if all surroundings same reasonable would have notice that the neighborhood binds its members to restrictive covenants
· 4) No Privity Required – no formalistic requirement because equitable determination of reasonableness

· When a vendee purchases property with notice of a covenant restrict use, it may be enforced against him

· Negative Equitable Servitudes need not be in writing.  Negative equitable servitudes are implied from a residential scheme

· 2 Requirements

· 1) Must be a Scheme

· 2) Must be sufficient evidence of scheme

· Real Covenants will never be implied

· Scope of Covenants
· Shelley v. Kramer – there was a restrictive covenant on the land that the houses in the are could not be sold to people who were African American

· Court said that the private restrictive covenant was okay on the basis of race ( private and standing alone do not violate the 14th Amendment

· BUT Judicial Enforcement of racially discriminatory covenants constitutes unconstitutional state action
· Will run with the land ( Cannot be enforced

· Termination of Covenants

· Express Termination (Release)
· Changed conditions (only for equitable) (Condemnation)
· Abandonment (only for real)

· 1) Abandonment by owners generally

· 2) failure to continue plan (Pocono Springs)

· Merger

· Western Land v. Truskolaski
· Tract of land had restrictive covenant that limited use to single family dwellings and ∆ tried to build a supermarket and the Π asked to have an injunction so that ∆ could not build

· As long as “real and substantial value” exists in the enforcement of a restrictive covenant, a covenant will not be terminated due to changed conditions even if the land may be made even more valuable from the prohibited uses.
· Rule of Changed Conditions ( as long as original purpose of the covenants can still be accomplished and substantial benefit will attach to the restrictive area by their enforcement, the covenants stand even if the subject property has greater value if used for other purposes

· Burden is on one who wants the covenants changed (to prove burden no longer valid)

· If you want the covenant – respond by: 

· 1) offer evidence of real and substantial value in continued enforcement of that covenant

· 2) reliance interest

· Rick v. West – another reliance issue

· RESTATEMENT OF SERVITUDE 

· Permits courts to modify covenants if the main purpose can still be accomplished

· Pocono Springs v. Mackenzie – Π had tried to get out of land, sell, gift, abandon and were not able to do so… (Can’t abandon perfect title)
· Abandonment of land releases owner from obligations under a restrictive covenant (nice rule / but will not practically work / will almost never be allowed to abandon your land)
· Abandonment of property is that which an owner has voluntarily relinquished all right, title and possession with intention of terminating ownership, without investing in another
· Applies only to imperfect title in Pennsylvania
· Policy reasons why they don’t allow abandonment:
· 1) Abandonment is in fact de facto transfer of ownership and Statute of Frauds requires it to be in writing
· 2) Tort liabilities that attaches to owners of land

· Escape tort if abandon the land

· 3) If title could be abandoned it would lead to chaos of people rushing for land
· Why can you abandon an easement? ( because you are taking off a restriction / taking an encumbrance off the land

· Common Interest Communities
· Distinctive feature is that there is obligation that binds owners of individual lots or units to contribute to support of common property

JUDICIAL LAND-USE CONTROLS: LAW OF NUISANCE

· Introduction
· Interference with person right to quiet enjoyment of her land
· Invasion of the land
· One must use her land so as not to injure their neighbors ( sic utere tuo ut alienum non laedus
· Distinction between trespass and nuisance = protect two different types of rights within the bundle = trespass, right to exclude – nuisance, right to use
· Two Types
· Private – Three Elements
· 1) substantial interference with the Π’s use and enjoyment of her land caused by the defendant
· 2) The ∆ must act intentionally or unintentionally and negligently
· 3) The Π must be entitled to the use and enjoyment of the land – must be in possession but need not be owner.  Π must have property interest
· Weighing of the Harm ( looking at the extent and character of the harm, the burden it will cause the ∆ to correct the harm and the social value of the invaded land
· Nuisance at Law ( not permitted in the neighborhood in question
· Nuisance in Fact ( due to location and circumstances is nuisance
· Public ( adversely affects the public as a while
· Public nuisance affects general public, widespread same underlying test as for private nuisance
· Substantial Harm caused by intentional and unreasonable conduct
· Private individuals can bring public nuisance suits in limited circumstances
· Must show that injury to her and that the harm she suffers is different from the harm to the public generally
· Morgan v. High Penn Oil - ∆ was emitting gases into the air and they were noticeable on the Π land
· A nuisance is a substantial and unreasonable interference in the use and enjoyment of another person’s land.
NUISANCE DOCTRINE
· Definition: A nuisance is a substantial and unreasonable invasion of another’s use and enjoyment of their land
· Substantial:

· Large financial loss to plaintiff
· Observable physical damages to premises
· Persons on premises suffered physical harm or mental anguish
· Costly of difficult for plaintiff to avoid harm
· Harm is of long duration or unremitting
· Unreasonable: basic torts analysis (2 types):
· Intentional: defendant knows the activity is substantially certain to result from his conduct
· Unintentional: negligence, recklessness or activities that are abnormally dangerous
· Unreasonable: unintentional acts:

· Basic Test: court must asses the level of the interferences that results from ∆ activity

· Jost Test: did the level of interference cross a threshold of reasonableness?
· More on the substantiality factors
· Injured party must meet threshold required showing 
· Restatement: court must weigh whether the gravity of the harm outweighs the utility of the actors conduct
· Factors in the restatement approach:

· Extent of harm
· Character of the harm

· Social value in the use and enjoyment that is being invaded

· Suitability of the use and enjoyment to the particular area
· Burden on the plaintiff of avoiding the harm

· No factor is mutually exclusive ( they are just factors to be assessed by the court

· Balancing the Equities

· Basic Test: Balance the harm to the ∆ and public by granting the injunction v. the harm to the Π If the nuisance continues

· Economic Analysis: 
· If Π burden > ∆ benefit ( nuisance abated (stopped)

· If ∆ benefit > Π burden ( nuisance unabated

· DOES NOT PROTECT ABNORMALLY SENSITIVE PLAINTIFFS
	
	Damages
	No Damages

	Injunction
	Morgan

Spur Industries 
(( is enjoined; ( pays damages)


	Estancias Dallas Corp.
(App. Ct. decision, which focused only on issuing the injunction)



	No Injunction
	Boomer 
(conditional  injunction based on payment of permanent damages)


	Ultra-Sensitive Plaintiff

Coming to the Nuisance
(a factor that may preclude remedy)




· Estancia Dallas Corp. v. Schultz – air conditioning unit made lots of noise (jet place) and the Schultz’s did not want it there

· Although an activity may be adjudged a nuisance, an injunction will only issue if a court finds that it is warranted after balancing the equities.
· If Π burden > ∆ benefit = nuisance abated

· If ∆ benefit > Π burden = nuisance unabated

· Basic Test: balancing the harm to ∆ and public by granting injunction v. harm to Π if the nuisance continues

· Were awarded an injunction

· Then injunction can be for sale

· Boomer v. Atlantic Cement Co. – cement company was causing smoke dirt and vibration to enter the Π land
· Although an injunction should issue to abate a nuisance, if ∆ pays permanent damages to Π, then the injunction will be lifted.
· Spur Industries v. Dell Webb Co.

· Π owned the cattle place for long time and ∆ began constructing homes and then when they began not to sell (spreading toward the cattle barn) the ∆ sued to stop the Π because of the nuisance
· Π coming to nuisance is a relevant factor in determining the remedy for the nuisance
· If ∆’s activities are abated but Π came to the location after the fact and this precipitated the nuisance, Π may be required to indemnify ∆ for any losses resulting from the injunction
· Public nuisance ( usually brought by a government agency but can be shown by private plaintiff if that person has special injury

· Special Injury ( damages of a kind different from that suffered by other members of the public

· Loss in revenue

· Coming to the nuisance ( if dwellers (or people who the nuisance is affecting) come to the nuisance then it can be used as a defense (does not bar recovery, is used as a factor)

· Del Webb was not in this class

· But since ∆ brought the people to the nuisance he will have to indemnify the Π

· Legal interest at issue in Private nuisance ( right to use and enjoy the land

· Legal interest at issue in Public nuisance ( interest in safety, health welfare, normal, comfort or convenience of the public
· Right of Lateral Support

· Definition: each landowner has a right to receive support from neighboring land under natural conditions

· Standard of liability: Strict Liability

· Limitation: duty on neighbor to provide support only for natural condition

· RIGHT OF SUBJACENT SUPPORT
· Definition: a surface owner has right to receive support of his land from subsurface owners

· Same analysis as right of lateral support

· Remedies ( damages, injunction or both

LEGISLATIVE LAND-USE CONTROLS: LAW OF ZONING
· Introduction – Zoning purports to prevent 1 landowner from harming his neighbor by bringing in an incompatible use
· Village of Euclid v. Amber Realty (Rational Basis Test)
· Comprehensive zoning ordinances restricting uses of property and Ambers land was only worth ¼ of what it should be and so they felt that the zoning requirement were unconstitutional
· A zoning ordinance is presumed to be constitutional in the absence of evidence that it (1) is clearly arbitrary and unreasonable and (2) has no substantial relation to public health, safety, morals, or general welfare.
· Police power = inherent authority retained by the state to adopt legislation retaining the health, welfare and safety of its citizens
· Source for zoning laws
· To overcome presumption of constitutionality, Challenger must establish
· 1) Statute is clearly arbitrary and unreasonable
· 2) has no constitutional relation to public health, safety and morals and general welfare
· In order to utilize their police power, most do so through an expressed grant by the state ( legislation
· Reasons for Zoning ( reduces traffic, safety of home life and children, and decrease noise
· Exclusionary Zoning
· Central purpose is to minimize or eliminate unwanted effects ( externalities
· Southern Burlington County NAACP v. Township of Mount Laurel (Burden shifting analysis)
· Very extensive zoning regulations and the argument was that it excluded low income families from the town
· A municipality’s zoning scheme must presumptively make it possible for an appropriate variety and choice of housing, including low- and moderate-cost housing.
· 2 Requirements to recognize zoning is authorized by Police Power
· First Step ( to recognize that zoning is authorized by the state police power two requirements
· 1) Must conform to basic constitutional protection (substantive due process and equal protection)

· 2) Must conform to purpose of police power (provide for health, safety and general welfare)

· Second Step ( does it violate the police power (general welfare)

· If the constitution and zoning regulation conflict then constitution wins

· Ex: Cannot exclude from the basic fundamental need for housing

· Cannot exclude on basis of income and economic status ( public policy

· Procedural ( involves burden shifting role ( once there is evidence of lack in variety of choice of housing shifts the burden to the municipality to provide a valid reason for the zoning

· Prima Facie case of evidence by challenger wins the day if the municipality does not establish an affirmative reason or the zoning scheme

· Mt. Laurel (burden shifting analysis) is a much more strictly interpreted standard of review compared to Euclid (rational basis test) under the police power (promoting health, safety, and general welfare)

· This provides major basic for courts not to follow Mt. Laurel
EMINENT DOMAIN AND REGULATORY TAKINGS
· Both eminent domain and police power are subject to due process protection – the difference is:
· Eminent Domain – power of state to take private property for public government use, provided there is just compensation, extracting benefit from land
· Police Power – no just compensation, 10th Amendment authority to ensure safety, general welfare and protect public from harm
· Governed by the 5th Amendment “nor shall private property be taken for public use without just compensation”
· This did not establish ability of government to take property (because they had the ability to do that beforehand)
· Tension between police power and eminent domain ( police power does not require compensation for the taking of land
· Three Basic Questions:
· 1) What is public use?

· 2) What is just compensation?

· 3) What is taking?

· Public Use Requirements

· Hawaii Housing Authority v. Midkiff
· When the exercise of the eminent domain power is rationally related to a conceivable public purpose, the taking is for a “public use” under the Fifth Amendment.
· Courts should defer to the legislative determination of a public use, so long as the use is not clearly without reasonable

· Give the deference to the legislation

· Two Opposing Viewpoints to the Meaning of the Public Use

· 1) Broader View ( that the term means advantage or benefit to the public (in some general even indirect way) no limit to what the government can take with this view because hard to determine the meaning of the term
· 2) Narrower view ( that it means actual use or right to use of the condemned property by the public (government powers is too limited; judges engaging in extreme substantive policy review to determine if public use ( super legislators
· Poletown Neighborhood v. City of Detroit
· GM dictated to Detroit where, when and how they wanted their business

· When a taking of property accomplishes a public purpose, it is a legitimate taking regardless of any incidental benefit to private parties.
· Mean Test: Nature of market or property in question that justifies the government stepping in and intervening
· Test: When transaction costs are sufficiently high… to frustrate voluntary transaction in the market, then the government should intervene

· Transaction costs ( cost incurred at getting product at some sort

· Government must weigh the cost of intervening against the cost of the market failure itself ( if the cost of intervening is higher ( goes against the 5th Amendment of the constitution and involvement is permitted

· Tough Part ( government intervention is another transaction cost and the government needs to weigh that as well

· Black Letter Law Summary

· 1) Deference is given to legislature ( goal must be rationally related to some benefit

· 2) Just compensation ( government is required only to pay fair market value for property taken under Fifth Amendment.  Eminent Domain = Public Government Use

· Payment of fair market value
· County of Wayne v. Hathcock (overrules Poletown)
· Private economic development by a third party is not a “public use” that justifies a condemnation under the state’s eminent domain power.
· Following a condemnation action, property may be transferred to a private party in only three circumstances: 
· necessity (assembly problems in creating roads, etc.)
· public control (parks, public lands, etc.)
· “facts of independent significance” (blight)

· TAKING
· 1) Was the property actually taken?
· If disputing public use or just compensation then you have assumed that there was a taking
· Two Types of Taking
· Direct or Categorical ( Physical Taking (POLETOWN)
· Regulatory taking ( evolved more of the effect of regulation on the property (the negative effect of regulation on property)
· Per Se rules

· 1) Physical Occupation

· Permanent Physical occupation authorized by the government is a taking

· Loretto case ( cable wires on outside of building was taking

· 2) Valid exercise of the police power to regulate activities that create nuisance even though a property owners investment may be greatly diminished by such regulation
· Nuisance Control Test (Hadacheck – government regulation taking value of ∏ land; states can control nuisances because they are threats to general health safety and welfare)

· Zoning is not taking of property and does not require just compensation ( because the courts are validating the zoning ordinances under the police power of the government

· Zonings don’t regulate just compensation because they fall under police power

· Penn Coal v. Mahon
· ∏ and ∆ had contract to sell ∏ land reserving the right to ∆ to mine the coal under the property and then the state enacted legislation that prohibited the mining and ∏ sough an injunction to stop ∆ from mining.

· Although property may be regulated under the police power, if the regulation “goes too far” it is a taking.

· Diminution in value test
· No clear set rule for what is too far

· Balance the diminution and value of the property rights weighed against the interests that are achieved from the regulation

· If they go too far ( require just compensation ( property interests destroyed outweigh the interest and purpose of the regulation

· Penn Central Transportation Co. v. NY
· Building was designated as a historical landmark and the ∏ wanted to build on top and in front and destroy part of the existing structure… ∆ refused
· As Penn Central retains the ability to continue using the Grant Central Terminal and has received valuable rights (TDR) in exchange for the foreclosure of certain development, the Landmarks Preservation Law does not work a taking of Penn Central’s property.
· If a regulation does not interfere with a property owner’s distinct, investment-backed expectations, and it is not an inordinate government regulation that destroys all property value, then it will not implicate the protections of the Fifth Amendment.

· Two basic considerations

· 1) nature and extant of the impact on Penn Central
· 2) character of the government action
· REGULATORY TAKINGS DOCTRINE (as of Penn Central) ( a determination of a taking or property is a factual inquiry into the circumstances of each case that requires a balancing of several factors, including the economic impact of the regulation (MAHON) and whether the regulation interferes with distinct investment-backed expectations (PENN CENTRAL)

· Standard not rule

· Regulatory takings – Regulation must bear compelling nexus with it’s objective rather than being merely a rational way of achieving goal

· Lucas v. South Carolina Coast Council

· Lucas purchased lots on ocean and the law was passed preventing him from building on them

· When a regulation prohibits all economically beneficial uses of property, it will be deemed a taking unless the regulation controls activities governed by traditional principles of nuisance and property law.
· AD Hoc: (actual inquiry)

· 1) Character of government regulation

· 2) Economic effect of regulation

· 3) Extent to which regulation interferes with distinct investment back expectations

·  Per Se rules: (
· If a regulation destroys all economically beneficial or productive use of land it is a taking

· Exception: if a regulation proscribes activities already proscribed by traditional common law principles of nuisance property law it is not a taking

· Dominion v. Bundle of Rights

· Lucas ( dominion (Moore as well)

· Must have everything all at once, if missing anything then it is not complete

· Penn, Pazolla and Tahoe ( bundle of rights

· If you take on thing away you still have everything else

· Palazzolo v. Rhode Island
· Purchased property and wanted to subdivide the property, after buying the property the state put restrictions on the land

· Land must be “economically idle” in toto as a result of a regulation in order to constitute a taking under the Lucas rule

· Must have 100% of the value for Lucas to apply

· Penn Central is the Default Rule

· Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency
· A temporary deprivation of all economically viable use of land is not a per se taking, and therefore must be assessed only under the traditional balancing test (the Penn Central Inquiry).

· Lucas is a mouse ( so substantially restrictive in application only applies when covers entire property (100% and all the time)
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