TORTS

Tort Law states that if you are going to cause injury, you must pay.  If you have knowledge that the act will definitely have a certain result => you must pay.  If you don’t know that you are going to cause something to occur, then shouldn’t have to pay.

You have to prove intent and desire to cause harm in order to have a tortious act.
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I.  Consider when deciding torts:

A.  Did they have knowledge that their act will cause harm?

B.  Did they initiate act?

C.  What was the reason for doing the act?

II.  Why do we make people pay?

A. To compensate the plaintiff (Does the plaintiff deserve compensation?

B. To punish wrong behavior (look at defendant’s conduct) ( Should they have to pay?

C. To deter bad behavior; we don’t want to punish involuntary or reasonable behavior

III.  Types of monetary Damages Paid:

A.  Compensatory:  given for plaintiff’s actual monetary loss  Ex. Medical bills, lost wages

B.  Punative:  paid and based on the wealth of the defendant ; punishment to make the defendant hurt; this is paid on intentional torts.

IV.  Why are insane people liable for their actions?

A.  people can fake insanity

B.  they did cause harm, so they should pay

C.  someone needs to be responsible for the acts and perhaps try harder for there to be no harm

I. REASONABLY PRUDENT PERSON (RPP)

A. fictional person

B. genderless or both genders ( to avoid gender sterotypes
C. common sense

D. same attributes/disabilities/age as defendant

E. age(will be held liable if engaged in inherently dangerous activity; it is the duty of a child to exercise the same care that a reasonably careful child of the same age, intelligence, maturity, training, and experience would exercise under the same or similar circumstances to make sure they are safe

F. sane

G. doesn’t reflect mental attributes

H. elevated to match the experience/superiority of defendant(the more education and training you have, the higher the standard we will hold you to when you are doing something in your field of expertise.

· When describing RPP, replace the person part with one of the above to fit the person being looked at.  Also look at circumstances

VI.  The following torts allow transferred intent between targets:

A. assault—when you intend to harm, and the plaintiff knows/see the assault coming.

B. Battery—when you actually harm plaintiff

C. False imprisonment

D. Trespass to chattels

E. Trespass to land

· Social Policy—harm was intended and tortfeasor should be punished; (except with IIED because we don’t a whole bunch of people who witness something to claim harm.

· In sanity doesn’t necessarily negate intent

VII.  Torts have to include

A. defendant had to KNOW his action would cause harm; defendant’s state of mind

B. plaintiff actually suffered harm as a RESULT

VIII.  7 Intentional Torts

A. Battery ( to protect our body’s dignity

1.  defendant knows his act will result in harmful (physical) or offensive (mental) contact    (effects physical integrity)

2.  plaintiff suffers h/o contact ( what a RPP finds offensive must be proven

B. Assault ( to protect mental tranquillity when you think you are about to be hurt

1. defendant knows his act will result in apprehension ((expectation/mental) of imminent ( (immediate) h/o contact

2. plaintiff suffers an apprehension of imminent h/o contact; there must be apparent ability; plaintiff has to actually believe/know that the contact can occur

C. False Imprisonment ( protects mental; fear of not being able to escape

1. defendant knows his act will result in physical confinement of plaintiff 

2. plaintiff suffers a physical confinement ( no reasonable means of escape; unreasonable would be harm, exposure, offense to your body; 

distress that you can’t get out

D. Intentional Infliction of Emotional Distress (protects mental state of mind for any distress other than the kind suffered from assault or false imprisonment
1. defendant knows his act will result in plaintiff severe distress

a. need medical help

b. or, physical manifestations

c. or, plaintiff can’t function in their normal activities

2. plaintiff suffers severe distress

3. defendant conduct has to be extreme and outrageous

4. plaintiff has to be consciously aware

5. **Limitations to IIED:  the extreme and outrageous conduct must be 1st against the law, and 2nd so bad that civilized society does not allow it.

6. You can’t transfer intent of IIED between targets
7. You can’t transfer intent of another tort to IIED
E. Trespass to Land ( protects possessery rights to land

1. defendant knows his act will result in the entry of a thing or person on plaintiff land.

2. Plaintiff suffers the entry of a thing or person on their land

**Even if there is no physical harm to the land, it is still an offense to owner’s right of exclusive possession

3. can occur when permission to be on land expires

4. includes area above and below land that is within reasonable use

F. Trespass to Chattels ( protects interest in having and possession chattels

1. defendant knows his act will result in harm to or dispossession of plaintiff chattels for a substantial length of time

2. plaintiff suffers harm or substantial dispossession of chattel ( chattel is taken away for a length of time

**defendant pays repair or rental costs





**conversion is the tort that occurs after tresspass to chattels

G. Conversion ( protects right to control chattels
1. defendant knows his act will result in interference with plaintiff’s domain and control of plaintiff chattel

2. plaintiff suffers an interference with domain and control of chattel

3. destruction or complete taking of chattel

TRESPASS TO CHATTELS



CONVERSION
WRONG:                       Harm



                Destruction


                                Dispossession


                        Complete taking

REMEDY:
Plaintiff Gets $ For Repair

        Defendant  Forced To Buy new chattel;

Or rental and keeps chattel

        (plaintiff doesn’t get chattel back)

IX. 9 DEFENSES TO INTENTIONAL TORTS ( Defendant admits a tort he has committed a tort, and is saying “why”

A. Consent—the other party knew beforehand that their actions would invoke the tort that the defendant committed 

1.  express—words were used  Ex.  Signs that state “Beware of dog”

4. implied—no words were used

a.  past relationship, customs, rules of the game

5. **you can’t be held to consent if you aren’t given all of the facts of the situation  Ex. Consent would be from fraud or trickery(wife having baby w/ non-physician present and not knowing

***Be able to discuss why dilemma of people being hurt during illegal activity like boxing

B. Self-Defense

1. anyone can use reasonable, equal force to protect himself against a tort

2. use for:  false imprisonment, assault, iied, and battery

C. Defense of Others

1. you can use reasonable means to defend someone else

2. use for:  trespass to chattels, trespass to land, and false imprisonment

D. Defense of Property

1. when defending your personal land 

2. killing is not a reasonable defense to protect your property

3. can use reasonable force

E. Recovery of Chattels

1. can only retake chattel from someone who took it if you do it quickly and with reasonable force

2. don’t want a lot of time to pass before you take something back, because there would be a floodgate of complaints

F. Necessity—destroying someone’s property to save someone else’s life or property

1. if threatens public, all right to destroy property

2. public( if the property to be destroyed is causing or is the actual nuisance, then the destruction is justified, and the property owner cannot recover

3. owner of property cannot stop the act of necessity because defendant is doing good

4. private ( if property that is destroyed is done so by/because of another threat, then the property owner can recover damages
G. Authority of Law

1. used by people who have been appointed to have authority over and protect us all with reasonable force

2. have ability to commit torts    Ex.  Police, military

H. Discipline—true legal control

1. granted authority to commit torts over certain people

2. Ex.  Parents, prison guards

I. Justification

1. have temporary custody over persons or things

2. allows them to commit torts to prevent harm of those persons or things with reasonable force

3. have no legal authority  ex. Bus driver

X.  NEGLIGENCE

A. In order for there to be negligence:

1. Actions were not of a RPP and harm is foreseeable

2.  Plaintiff has to have actually suffered physical (or mental) harm in order to recover damages

B. If likelihood of causing harm and severity of harm are both low then the RISK is low.  Likelihood refers to looking at history or current circumstances

C. I doesn’t matter in negligence what actually happens, but what could possibly happen

D. Risk/Utility Test

1. if the risk is greater than the effort it would take to make it safe, then there is negligence; danger outweighs the slight expense or inconvenience that would be entailed in making it safe.

2. Use RUT to analyze defendant’s actions at the moment in time when they decide to act
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(social utility—what good/ benefit to society would there be to perform specific act of that defendant is being sued for; effort/burden—what it took to make conduct safe; how hard would it have been for defendant to choose alternative actions?)

E. Duty—law requires you to conform in a certain way

1.  Standard of care

a.  act a RPP in the same or similar circumstances

b.  avoid foreseeable/unreasonable risks or harm

2.  in regards to professionals:

b. professional standards of care have to be determined by expert witnesses in that same field

i. expert witness must testify as to what another member of the same profession would do, and not what they themselves would do in the same situation

b. any professional who has taken a national test, will be held to a national standard


c. courts look to customs of that profession when determining duty

3.  informed consent:  giving person all of the information necessary to make a decision

a. doctors don’t have to give information when/if:

i. it is a reasonable that anyone would know

ii. there is an emergency

iii. it would upset a patient

iv. custom is also looked towards when determining duty

F. Steps when analyzing negligence of a defendant:

1. write down what conduct it was that defendant is being sued for

2. look at defendant and apply RPP; is the defendant a child, insane, attributes such as physical/mental disabilities, superiority, safe customs, and/or training)

3. after RPP is adjusted, ask yourself what that RPP was thinking about at the moment when they decided to commit tort, and decide what was the likelihood/utility of the harm that would foreseeably occur as a result of defendant’s actions.

G. Class/Harm test for a statute to see if it can be used as a tort duty:

1. The victim that was hurt is a member of the group or class of people that the statue was meant to protect.

2. when the harm that occurs is the same type of harm that the statute was meant to protect, then you can use the statute to establish a specific tort duty.  Now the tort duty is to do what the statute says.

H. Amount of evidence of negligence for statutory violation

1. minority—Considers violation as some proof of negligence but not a lot, really allows for defense. “Some evidence” of negligence; if plaintiff can prove that defendant violated statute, then that can be the entire case to prove defendant nelgigent; burden on plaintiff 

2. majority—Violation alone presumes negligence, but allows defendant to defend himself.  51% evidence of negligence is presumed ( “rebuttable presumption”; defendant can prove why they did it and may not be guilty; burden on defendant 

3. minority—Statutory violation prohibits presenting any reason why defendant violates statute.  “Negligence per se” ( you have proved negligence beyond a preponderance of doubt; it doesn’t matter what the defendant says in defense, the act is negligent in and of itself   Ex.  Statutory rape, child labor

I. Breach—“Do I know what defendant’s conduct is?”

1. know defendant’s conduct ( analyze RUT or statutory violation

2. infer defendant’s conduct, but infer circumstantial evidence ( RUT

3. don’t know and don’t have any evidence of defendant’s conduct ( RIL (assume negligence)

J. Res Ipsa Loquitur Elements

1. incident wouldn’t have normally happened without negligence

2. the incident falls within the scope of defendant’s duty to plaintiff 

3. plaintiff eliminates himself and other 3rd parties as causes

· If you prove all 3 elements of res ipsa loquitur, then you are inferring negligence because you don’t actually know exactly what defendant’s negligent conduct was.

· If you prove those 3 elements then the jury/judge can reasonably infer negligence on the part of the defendant, but the jury/judge doesn’t have to infer and believe that

· Social Policy Problem:  with no evidence whatsoever, you are finding someone negligent

4. by not requiring inference, defendant can defend itself by:

a. attacking any of the 3 elements of RIL in saying they weren’t valid ( never actually speak of case being defended  Ex.  “Here are other cases where the same thing happened and there was no negligence

b. put up his own proof that someone else caused harm  Ex.  “The delivery boy knocked over the barrel, so not defendant’s fault”

K. Causation:  defendant’s actions were the cause of plaintiff’s injuries; 2 elements of causation:

1. Did defendant’s actions cause harm?

2. Should defendant have to pay?

3. Cause-In-Fact:

a. First look to see if only one tortfeasor (one defendant causing negligence) (  “But for” his negligence would plaintiff have suffered harm?

i. If “Yes” then there is no causation

ii. If “No” then there is cause-in-fact and move on to proximate cause

b. if more than one tortfeasor ( “But for” test doesn’t work

i. concurrent tortfeasors:  2 defendant’s coming together to cause negligence, but only one caused the harm  Ex. 2 hunters shooting at same time and one bullet hits someone

ii. both of their negligences have to come together to cause harm   Ex.  Truck in the middle of the road and another car hits it

iii. 2 negligences come together but either would have caused harm  Ex. 2 fires from different directions destroy home

c. was each defendant’s actions/negligence a substantial factor in causing plaintiff’s harm?  

d. you have joint and several liability when you have concurrent tortfeasors and you can’t figure out which defendant caused how much harm

i. joint liability:  together/as a group defendants will pay amounts that will equal 100% total of plaintiff’s claim.

ii. several (separate/severed) liability: possible for not all defendants to have to pay if some prove that they are not negligent; if the ones left unable to prove/defend, they will have to pay the 100%

· If you can tell how much harm then use comparative negligence
4. Proximate Cause: even if you can prove negligence by defendant, defendant may still not be liable if defendant’s actions are too far unrelated to be the cause/reason of plaintiff’s harm

a. there is no proximate cause if the harm of the negligent act is one of these theories:

i. if defendant would not have foreseen the type harm of harm that occurred; looks forward from negligence

ii. or, not directly traceable to harm; used a lot of times; favored by plaintiff; plaintiff gets to draw connection out as far as they need to; begins with injury and then looks back; has nothing to do with foreseeability; series of event wasn’t interrupted by anything else
iii. or, type of harm is too remote in space or time from negligence to be seen as a reasonable result

a. always look for intervening factors for a defense and look to the 3 theories

L. Intervening Factors

1. 1st defendant’s negligence is already occurring and then 2nd defendant’s negligence begins

2. In spite of all additional factors, should 1st defendant still be negligent for all of plaintiff’s harm?

3. 1st Defendant will always have the argument that 2nd defendant caused at least some of the harm.  If the intervention of 2nd defendant was foreseeable at the moment in time when 1st defendant  was acting negligently, then 1st defendant is 100% liable for plaintiff’s harm

4. Superseding intervening factor:  If  2nd defendant’s intervention was unforeseeable or extraordinary, independent or far removed from the 1st defendant’s conduct, then 1st defendant is totally not liable for plaintiff’s harm

5. 3 issues:

a. was intervention foreseeable?

b. did intervention break the directly traceable link?

c. was the intervention remote?

6. If intervention (2nd defendant) is a rescuer, then that rescuer is always foreseeable (this makes 1st defendant always 100% liable by law); policy—to encourage rescuers

7. Types of interventions:

a. negligent tortfeasor

d.  criminal activity (could or

b. act of God



      couldn’t be foreseeable)

c. plaintiff 

XI. DUTY

A. Duty exists when:

1. An affirmative act is taken by defendant that causes plaintiff’s harm (if you do something, then you have a duty to do it well)

2. or, statute: law telling you to do something, or telling you not to do something; standard of care is not RPP any longer

3. or, breach of contract that causes harm to plaintiff 

4. or, defendant controls something or someone, therefore has duty

a. dangerous instrumentality--
c.  premises

machine, dog, tree

b. dangerous 3rd party causing
d.  plaintiff 

harm defendant could have

controlled

5. Special Relationships where duty may exist:

a. employer(employee

parent(child

carrier(passenger

landowner(visitor

innkeeper(guest

6. foreseeablity alone does not create a duty; there must be foreseeability plus 

a. affirmative act by defendant 

b. or, statute

c. or, defendant’s control over 

XII. Emotional Harm (always included when there is physical harm, but not usually when only emotional harm

A. Can recover for emotional harm when there is no physical harm when:

1.  there is a physical manifestation which a jury could actually see on    plaintiff’s body   (Ex.  Gray hair, bags under eyes)

2.  AND, plaintiff is in the zone of danger or immediate proximity of possibility of being physically harmed by defendant  

B. Bystanders who could not have been physically harmed by defendant’s negligence can recover under emotional harm if:

1. plaintiff actually sees injury of

2. a person who is closely related by blood or married to them

3. and, has a physical manifestation
· these rules are to limit liability and to make sure people aren’t faking

C. The only way plaintiff can get economic damages in negligence, is if there is accompanying physical harm…

XIII. Defenses to Negligence

A. Contributory Negligence:  plaintiff has to been negligent towards herself and therefore contributed to the negligence

1. Focuses on Foreseeability of Risk

2. Use RUT
3. 4 states of contributory negligence jurisdictions
a. N. Carolina

b. Virginia 

c. Maryland

d. Alabama

4. If plaintiff is negligent she will get nothing unless defendant had last clear chance to avoid the accident, then she recovers 100%.

B. Comparative Negligence:  if plaintiff has been negligent towards herself in causing their harm, thier damages will be reduced by the percentage they were negligent.

1. look at who caused the harm 

2. it is an issue of causation and not degrees of negligence

3. there may be injuries that are scientifically indivisible (impossible to divide)

4. Types of Comparative Negligence

a. pure comparative:  everybody pays what they caused

b. modified comparative:  

i. less than:  plaintiff will have to prove that their negligence is less than the combined negligence of all other parties

ii. less than or equal to:  plaintiff has to prove negligence is less than or equal to

C. Assumption of the Risk:  Knowledge of risk

1. 2 Types of assumption of risk:

a. Express: written or stated (as in a release) that they are willing to take on risk

i. “I understand what the risks are

ii. “I accept these risks”

· complete defense as long as release is valid

· may be invalid if:

i. there is unequal bargaining power

ii. covers “essential public services”

(1) available to the whole public

(2) benefits society

· a release cannot justify an intentional tort

· look to see if risk that occurred is actually covered in the release

b.  Implied:  complete and total defense to negligence
i. defendant’s negligence creates the risk

ii. and, plaintiff knows of the particular risk and appreciates its magnitude

· hard to prove; plaintiff has to know of some specific  type of harm and then still feels that he won’t be harmed

· if plaintiff knows something foreseeably would happen, then plaintiff is contributorily negligent

· Social Policy—we don’t want to encourage dare-devils. ex   Plaintiff sees car coming and still stands in the road

iii. and, plaintiff voluntarily confronts the risk

· look to see if plaintiff really had a choice

· moral principles are extended to this element

2. Assumption of the risk doesn’t always work because sometimes it is sensible to assume the risk.  Social Policy—we want to encourage heros.

XIV.  Premises Liability—when someone is making money off of other people being on their property they must exercise more reasonable care

A.  Including:

1.  W arn

2.  I nspect

3.  M ake safe

4.  P rotect

B.  Standard of Care

1. RPP

a. looks at circumstances

b. consider type of person (professional, child,…)

c. foreseeability of harm

2.  or, criminal statue, then apply class/harm test

C.  Person should make definitely sure that premises is safe

D. The greater the risk the greater the burden to make it safe

E. Warning of harm may not be enough

F. Duty to Children:  have more of a duty to children

1. liklihood in RUT of defendant’s conduct goes way up and make the RISK side heavier when dealing with children because:

a. they don’t understand the risk/danger like adults do, so they are more likely to get hurt

b. they aren’t as able to get out of danger as quickly or easily as adults

G.  Landlord and Tenant

1. whoever controls the property is the one who has duty to use reasonable care

2. contractual relationship, but if you suffer a physical harm as a result of breaking the contract, then they can sue under tort

3. if landlord has control over are of apartment or promised to fix it, then landlord would be sued and not tenant if harm occurs to someone else

4. landlord duty ( have a duty to keep things (trees, etc…) on your land from harming others or causing harm to others
H.  Trespassors  

1. unforeseeable visitor—owe no duty of care

2. foreseeable trespassor—duty of reasonable care if you saw them coming or had belief to know that they were coming
3. invitee—part of general public who is where you intended people to be owed reasonable duty
4. liscencee (social guest who is invited to your home, or people who are given specific permission to go to a certain area)—they owed a warning of hidden dangers
