II – Intentional Interference With Person Or Property

Battery – any intentional harmful or offensive contact


The contact needs to be intended not necessarily the harm to a reasonable person.

Transferred intent applies.  Does not need to be direct contact.

Mistakes do no preclude liability
Assault
ex.  Western Union v. Hill pg  34

2 requirements to be met before there is an assault



1. The ability to carry out the assault – apparent present ability

2. A well founded fear of imminent battery

Under the frame of reference of what a reasonable person would think

False Imprisonment

1. A Confinement of one’s physical liberty, which implements physical or restrain or threat of physical force
2. Where the person being confined is conscious of their confinement  (see Parvi v. Kingston pr. 39)
3. The confinement must not be voluntary

If the confined is found guilty of a charge for which was the reason that they were confined by law enforcement than the law enforcement is not liable for false imprisonment

Pg. 45 note 2 and note 3


If there is a duty to release, even if the initial confinement was volitional, than one is required to release the person… and if they don’t let them go it is false imprisonment.  

Intentional Infliction of Emotional Distress... R2T §46, §306, 312    pg. 56 in Prosser
1. Conduct must be intentional reckless

2. conduct must be Extreme and outrageous

3. There must be a causal connection between the wrongful act and the emotional distress

4. The emotional distress must be Severe
Substantial certainty that the action could cause SED is required as well, physical manifestations of the ED have been traditionally required… 
Physical manifestations can be overlooked if the actions were extreme and outrageous and the emotional distress experienced was severe
The emotional distress must be able to be expected by a reasonable person… 

An action that causes emotional damage… ED can be resultant of a physical attack, or ED can have physical manifestations… or if the behavior was extreme and outrageous enough physical symptoms and physical contact not required.  

Extreme and Outrageous – wouldn’t be tolerated by reasonable people in society

Two approaches, the result/effect    or    the nature of the action by the defendant 

The reaction must be reasonably foreseeable



If there are special circumstances the defendant must have substantially certain knowledge of the circumstances to be liable
Trespass to Land
Old definition - Any physically tangible breach to the close of another


New definition - There must be an interference with the exclusive possessory rights



Generally must be tangible or leaving a lasting impact


Exclusive possession to the immediate reaches above and below the ground

Trespass of land can occur when you fail to leave after the consented time period. 



Privileged entry to a land, is limited by time, space and purpose

Trespass to Chattels


The chattel is impaired or damaged and the defendant must pay loss of value

Or the chattel is dispossessed from the owner.

If an owner is deprived of use of a chattel for a substantial amount of time, does not apply to non-physical property.  Mistake is not an excuse.  

Conversion pg. 82-83 
Intermeddling must be serious enough to justify a Forced Sale (e.g. you break it you bought it)
The entire value of the chattel is lost thereby causing the dominion to justify complete compensation of the cost of the chattel.  

Conversion applies to something that is tangible… unless the information is protected under property law
An exercise of dominion or control over the property of another… 
A serious interference, worthy of making the defendant pay for the chattel
Amount of recovery approximated as closely as possible in time and place to the value of the chattel during the instance of the conversion.  Return doesn’t bar the action, but it is taken into account to reduce the damages.  
III – Privileges

Get out of jail free cards… exemptions for tortuous actions… scenarios where your actions are justified
Consent
Consent based on your overt acts not covert acts

Torts are implicitly non-consensual b/c consent precludes liability

Generally scenarios of implied consent, are based on the objective manifestation of their acts

Silence often implies consent

If you engage in activities that have customary ramifications, then you consent to the ramifications… Customs affect the scope of consent

Doctors cannot go beyond the scope of the consent given to them… except when life threatening circumstances and the person is not able to grant consent, or the person is a child and in danger of life or limb as well.  


Informed Consent – the doctor must disclose the risks etc for there to be a valid consent, and any other factors influencing his advice
You cannot consent to an illegal act… 

Self-Defense

Reasonable to use minimal preventive force in scenarios where you need to protect yourself


Generally allowed to stand your ground and use force short of serious injury

Mistakes allowed when reasonable,
transferred intent applies, if there was reasonable intent then the outcome is reasonable… 


Retaliation not acceptable

The more serious the danger of harm to self, the more force allowable for self defense
Defense of Others

It is acceptable to use reasonable force to protect others when it would be reasonable for them to defend their selves.  

Defense of Property


If no people on the property deadly force not reasonable, but if there is a threat of serious bodily harm or death, death force is a reasonable defense.  

Reasonable mistakes not acceptable for defense of property…

When the invasion if peaceful and occurring in the presence of the possessor the use of any force at all is unacceptable unless there first has been a request to depart…  

Recovery of Property

Fresh pursuit & Prompt and persistent efforts


Reasonable force to dispossess the chattel acceptable short of breach of the peace

§120A “a privilege in favor of a merchant to detain for reasonable investigation a person whom he reasonably believes to have taken a chattel unlawfully…”

No deadly force, only force which is allowed to be used would be reasonable force which would not breach the peace

Force cannot be used for reentry of real property, legal system must be used because real property not going anywhere

Necessity
Apparent or actual necessity has to be clearly shown, 

1. Public Necessity – emergency situations common good
2. Private Necessity – emergency situations individual good
a. Compensation more likely to be required, even if not liable for trespass due to necessity.  
Authority of Law

Discipline


Parents and in loco parentis
Justification


All or some of the above
IV – Negligence
Elements of Cause of Action

Duty  (  Breach  (  Causation  (  Damage   = Negligence
(no consent)
Negligence Formula


Breach of duty

Duty not to put one at a recognizable risk… Foreseeability a necessary component, or for the act or lack of action to be inherently dangerous…  (Duty to act reasonably under the circumstances)
Some items are obviously and intrinsically dangerous therefore it is reasonable to expect one to foresee the recognizable risk.  

People have duty to anticipate normal conditions and are liable for breaches occurring under normal conditions

For foreseeability there must be real chances i.e. probable enough to make a reasonable person take notice or action…

The existence in the situation at hand of some real likelihood of some damage, which would induce a reasonably prudent person to take action to avoid it

Cost is a factor 
Custom can be a factor in establishing what is reasonable in presentation for decisions by a judge and jury
In an emergency situation the circumstances change since time to deliberate is reduced… 

Contributory negligence is a complete defense which bars the action

Standard of Care

The RPP: (Reasonable care given the circumstances)

Not just knowledge you had but knowledge you should have had.



Custom effective if a RPP in the situation would follow the custom
A handicapped person needs to take the precautions that a RPP would take if they had that handicap.  


Children treated within their own category, the RPC with like age and experience.


Child gets treated like an adult if they are engaging in “adult activities” / certain dangerous activities 

More may required of a child of superior intelligence


Permanently insane people are held to the same standard as normal individuals however, in some jurisdictions sudden temporary insanity serves as a privilege (but only for the first incident not subsequent cases) (similar to one-bite rule for dogs… once you know no free bites)
The Professional:

Specialists held to the standard of those holding the same skill and knowledge, i.e. those within their profession

Duty to act within the minimum level of skill and abilities required of your profession
Lawyers are allowed to rely on their best judgment when the law isn’t cut and dry… 
Locality Rule - some jurisdictions apply standard of reasonable physician of the skills and abilities in that community, limiting the skill level to the minimum within the jurisdiction, others add the condition or similar/like communities.  (Typically smaller communities)
National caliber facilities held to higher standards… (some advocate a total move to national standards)

Informed Consent – Negligence in failing to disclose full information regarding the material risks, risks which could alter the patient’s decision to consent to the procedure, of the procedure and other factors which would influence the doctor’s recommendation or her ability.  
Aggravated Negligence:

Arises out of the traditional notion of Automobile Guest Statutes, requiring higher degree of negligence, typically gross negligence, for driver to be liable to passenger in car… At a particular point the level of negligence can justify punitive damages, particularly when there is willful and wanton conduct.  
Rules of Law

Statutes can establish a threshold of care to be performed.  The statutes may be separate from what a reasonable prudent person would do in the circumstances and thereby create a duty required by law.  

Objective standards set by the authority of the legislature can be better for your case since they are clear, rather than leaving the standard open for interpretation by a jury.  Statutory standards are very persuasive since established by representatives elected by the people… However, statutes can be rejected from being upheld due to their being unfair. 
Violation of Statute

Negligence per se is negligence as a matter of law, can’t be disputed by jury, the judge decides.   Judge decides matters of law, Jury decides matter of fact.  If you have negligence per se all you need is causation and damage.  The duty is clearly established by the statute.

Evidence of Negligence


Presumption of Negligence


Applicability of Statute whether the class of people in the case were the ones intended to be protected under the purpose of the statute and whether the action which occurred is the type of action which was intended to be prevented by the statute.  

Judge can decide that the statute is inapplicable… 


Effect of Statute:


Majority opinion is that unexcused violation of the statute is negligence per se

A few states find it to be presumption of negligence others evidence of negligence

Proof of Negligence
Court and Jury: Circumstantial Evidence

Court judge of law, jury judge of facts
Res Ipsa Loquitur ~ a permissible inference of negligence from unexplained events as a matter of law; establishing that the inference is strong enough to be put to a decision by the jury 

The instrument which caused the injury was at the time of and prior to in the exclusive control of the defendant and the injury would not have been sustained in the absence of negligence.  Therefore there is presumed negligence for the defendant due to an inherent lack of due care.  Based on circumstantial evidence and is an inference for the jury to uphold or kick out when there are reasonable facts in favor of the defendant.  

The plaintiff is not required to eliminate with certainty all other possible causes or inferences… all that is required is evidence from which reasonable persons can say that on the whole it is more likely that there was negligence associated with the cause of the event than there was not.  (pg 235)

When defendants have superior knowledge then the burden is placed upon them to prove they were not at fault to avoid Res Ipsa… 

Most states will not allow use of Res Ipsa, if specific counts of negligence are alleged.  

Jurisdictions vary on whether right of control or actual control or both of the instruments are required… 

V – Causation in Fact

Sine Qua Non



‘But for’ test, would the injury still have occurred had the negligence not existed… if the injury would still have occurred then it is not the negligence’s fault…  Used when one potential cause.. 
Proof of Causation

Probabilistic type of relationship which addresses the ordinary course of events

More likely than not that… That the effect is the ordinary natural result of the cause… something that reasonable people can expect.  
Proof of causation multiples the probability… It is proper to bring in expert testimony when the jury would not be able to foresee or expect what would be ordinary or natural under the circumstances


Degree of probabilistic analysis… 
Concurrent Causes


Hill v. Edmonds, multiple insufficient causes, therefore by the ‘but for’ test traditionally neither would be liable since both causes were needed to create the result.  The court decided they were both responsible for the whole damages… Plaintiff can go against anyone defendant or all of them, but can not receive more than the whole amount.  
Where separate acts of negligence combine to produce directly a single injury each tortfeasor is responsible for the entire result, even though his act alone might not have caused it.

When there are multiple sufficient causes one needs to look to see whether the defendants’ actions would have resulted in material or was a substantial factor in the resulting damage to the plaintiff
Problems in Determining Which Party Caused the Harm

If only one of the parties could have caused the effect, and all possible parties are present and we are unable to determine which party caused the harm, there is joint several liability and defendants have the burden of proof, to show they were not liable.  (Summers v. Tice)

The parties brought in can be narrowed down if the market share is large enough to justify doing so… (Sindell v. Abbot, 90% of the DES market) Market share effects the probability that the party responsible is affected by the court’s ruling.  Using the market share rule you do not need to have every possible party present in the suit.  
Cause in fact tested by but for test

VI – Proximate or Legal Cause

Addresses liability within a causal chain, not causation… how many links down in the chain one is liable… 

Proximate Cause – is a policy decision made by the legislature or the courts to deny liability for otherwise actionable conduct based on considerations of logic, common sense, policy, precedent, and ‘our more or less inadequately expressed ideas of what justice demands or of what is administratively possible and convenient.’

Proximate cause addresses ordinary and foreseeable results which you will be responsible for… within a direct causal chain.  Responsible for actions which you can control or foresee the results of… With foreseeable results there is an ability to prevent, with unforeseeable consequences there is often an inability to prevent, since you didn’t know it was going to happen and the RPP wouldn’t have expected it to happen.  

Unforeseeable Consequences  (domino theory, direct causation)

You are responsible for foreseeable negligence on the part of another, which will directly cause the event, thereby allowing you to indirectly allow the action to occur.  


One defendant doing something with many consequences down the line… is responsible for proximate results but not for remote damages…  
Some courts implement direct causation liability no matter how remote the damages are down the causal chain… Majority uses foreseeability…

An old minority rule is that the defendant must take the plaintiff as he finds him…
You are responsible for aggravations of pre-existing physical and mental conditions under the rule

Foreseeability gets set aside when there was a duty and a breach… Wagon Mound No. 2


Criminal liability trumps negligence liability… 
By creating a risk that causes the damage you are responsible 

Intervening Causes

Implicit in the analysis is that you can do something in negligent action and anticipate someone will do something intervening before the result but if they are foreseeable you are still liable but if they are superseding you are not liable… If you can foresee them you need to act reasonably to prevent their actions… 


Matter-of-law issues are questions of legal principle and foreseeability than becomes irrelevant  


A plaintiff’s own conduct can constitute an intervening cause that break the causal connection between defendant’s negligence and the injury.  However, in order to be a superseding cause, plaintiff’s conduct must be more than contributory negligence that would be relevant in apportioning negligent conduct.  


Foreseeability of effects, even if they occurred in a strange or bizarre fashion, creates liability since if the effects were foreseeable they could be prevented.  


IF an effect is not foreseeable it is superseding and therefore no liability exists for the remote and unforeseeable damages.   Plaintiff’s own conduct can create a superseding cause.  

Acts of God are so unpredictable that their effects cannot be prevented and therefore no liability exists.  Often natural disaster and weather related.  Some meteorological phenomena are predictable, and a duty to take reasonable care and prevention exists.  

Criminal actions traditionally are considered unforeseeable intervening causes however there has been a move to recognize criminal actions as foreseeable.  

Suicide is a superseding intervening act when it is a voluntary action, however liability will exist if the suicide is a the result of an irresistible impulse where the decedent was unaware their actions

Rescue Doctrine the tortfeasor will be liable for their action and any injuries to the rescuers since rescuers are foreseeable (danger invited rescue) Liability exists for harm to rescuers as long as the scope of the risk still exists.  Once the risk is eliminated rescuers are liable for the effects of their actions.  The rescuers are able to be negligent as long as it is ordinary negligence and not unreasonable negligence.  
Public Policy
Public policy considerations often supersede traditional issues of liability
Knowledge of an impaired condition, such as intoxication, and a negligence to intervene on the part of a social host or employer when knowledge of such condition exists can extend liability to the social host or employer.  This premise extends to negligent entrustment as well. 
Public policy also extends liability in cases of pharmaceutical products where liability would ordinarily not exist, such as the DES (miscarriage prevention medication) cases, where damage caused to a fetus whether directly or indirectly as a result of conditions caused on the mother, can be brought forth by the child to the company and the company will be liable.  
Shifting Responsibility

When a third person prevents the original defendant from acting to counteract their negligence, the negligence liability is then shifted to the third party because of their taking control of the situation.  
VIII – Duty of Care
Privity of Contract


A distinction made between nonfeasance, those not following through on their contracts, (nonperformance) and misfeasance those acting improperly (malpractice of a contract).  

Duty created by virtue of the promise of the contracting party… 

In MacPherson, Cardozo established that defendants can be liable for misfeasance.  That negligence to properly fulfill a contract which as a result creates damage does create liability.  
Special service exceptions are made for public utilities and works, and professionals such as attorneys.  Third parties can sue attorneys for their negligence where the third party is a beneficiary, because the attorney owes them a duty.  Otherwise you can’t sue attorneys for misfeasance or nonfeasance unless there is privity of contract.  
Failure to Act

A person can stand back and not act, however, once they do act the have the duty to act reasonably.  Special relationships create a duty to act with reasonable care.  (eg. Parents) In addition contracts can cause there to be a duty to act, upon which failure to act creates liability.  Situations where a person chooses not to seek help from others because they have a reason to expect it from a particular person, thereby detrimental reliance occurs.  

Once you start to act you have to act reasonably.    
If there is suspicion of child abuse whether physical or sexual, there is a duty to take reasonable steps to prevent or warn of the harm, and failure to do so creates liability.  (Minimum tell somebody)


Even when there is a doctor patient relationship there is a duty to warn as best as possible without breaking the doctor patient privilege.  The doctor should reasonable act so as to warn the person in danger or prevent their harm.  


Traditionally in this category under common law there was no duty to act, but modern approaches have brought in the reasonable care principle.  Reasonable care can often include cost benefit analysis… 

Pure Economic Loss

A is line drawn between court arbitrarily between physical damage and pure monetary loss.  Monetary losses to compensate physical loss or arising from physical damage have traditionally been the sole focus.  
Mental Disturbance and Resulting Injury

It could be difficult for a jury to connect mental distress to an act.  Difficulty arises in establishing existence of the distress and quantifying the distress for recovery. 
Physical impact was required under traditional approach, before emotional distress can be factored.  More modern approach is that physical impact not needed if the emotional distress has physical manifestations… 

Original Hit First New Physical Symptoms can come after the distress
The mental distress must be anticipatable reasonable distress.  A reasonable reaction to the defendant’s actions…

Plaintiff has burden of proof for causation, that the distress is the direct result of the ∆’s actions

Narrow escape was a traditional rule as well that you didn’t get physically hit but you could have been.  


Under traditional rules bystanders originally couldn’t sue since not the target

Modern approach is that bystanders can recover even though not physically hurt and not the target… see Dillon v. Legg rules for NIED to a bystander

Unborn Children

People have rights at birth under law.  Not conception. Viability has become a modern approach
You have to have life before you can have death in respect to wrongful death

If a fetus is injured in utero and later born is a murky area… traditionally now liability… more modern approach is viability

Majority rule among courts is the approach of conception, as the threshold for injuries to a fetus being recoverable after they are born.  However if they fetus does not survive and become born, than recovery only after viability.  

IX – Owners & Occupiers of Land
Outside the Premises

Reasonable care approach used modernly
Traditionally landowners didn’t not owe recovery to those doing things in natural conditions off the premises on the land… but artificial conditions there was a duty… pg 477

Exceptions of natural conditions rule are often made for trees, in that if the owner knows of a defective tree than duty exists… however this is further distinguished between urban and rural areas due to number of trees on the property…

Getting hit by a baseball when walking by a stadium is an artificial condition and invokes reasonable care analysis since the land is being used artificially


Natural conditions can be changed by statutes and ordinances

Standard duty of care

On the Premises


Trespassers (Reasonable care if discovered or anticipated)


Trespassers are people who are unanticipated.  General approach was no duty of care to undiscovered trespassers…Negligence must have been willful and wanton behavior… 

You cannot expect where and when a trespasser will be on the land since it is unexpected and unanticipatable…



However, if the trespasser was anticipated or found reasonable duty was owed.  Frequent trespassers on a limited area are owed reasonable care.  If a person moved from undiscovered to anticipated or known trespasser category reasonable care is owed.  Discovered means you know they are there but you didn’t know in advance so wouldn’t have had to take action in advance to your knowing.  Anticipated trespassers, such as frequent trespassers in a limited area, than you must act in advance to prevent negligence
Licensees (Duty to warn of known dangers)

Licensees are people whom the owner knows will be there and the owner has granted consent.  The owner knows where they are, as opposed to trespassers for whom the owner does no know they will be on the land.  Licensees present to further their own interests but are present with consent.  Landowner has duty to warn about conditions known. 
Courts have moved to if the licensee is discovered reasonable care is owed.  

Bare licensees are licensees while entering the land but lose licensee protection once they are told to get off the land.  
Invitees (Reasonable Care)


Invitees are present to further the interests of the owners.  Reasonable care owed to invitees, to keep the premises reasonably safe for the invitee and prevent attacks on the people.  They have been invited, so consent has been given, and their presence is to be anticipated.  

You don’t have to buy anything to be a business invitee.  If you are on the land with their consent and there is some kind of possible relationship that could be to their benefit you are covered, whether public or business invitee.  


Persons outside the established Categories


Children



RS 339  pretty close to reasonable care standard.  




Subject to liability to physical harm to children, trespassing thereon, by an artificial condition upon the land


Persons privileged to enter irrespective of landowner’s consent


Rejection or merging of categories

Lessor Lessee

A movement occurring to eliminate the categories and use the main distinction being those who are on the land with consent and those on the land without consent

X – Damages
Personal Injuries
 General damages and special damages

Lumpsome payments can be difficult when the damages take into account future earnings and interest

Annuity and escalator contracts…

If they get it all too early the interest they earn might over compensate them… 


Lost wages

The plaintiff must be conscious to collect for pain and suffering

Collateral Source Rule:  General Rule is that payments made or benefits conferred unto an injured party from other sources are not credited against the tortfeasor’s liability, although they cover all or part of the harm for which the tortfeasor is liable

Expenses of Litigation Claim

The plaintiff has a responsibility to act reasonably to deal with damages and mitigate the damages and act to prevent the damages from becoming permanent
Physical Harm to Property (pg. 547)
For destroyed property the value of the damaged property at the time and place when the damage occurred is to be awarded.  Market value for the object damaged.  

For damaged property the cost of repair

For deprived property the rental value

Punitive Damages (pg. 549)
To punish and deter.  

Character of defendant’s act and nature of defendant are to be taken into account.  

Punitive damages are typically not allowed in strict liability actions.

Punitive damages are discretionary on the part of a jury.

In BMW the court decided 500 times the compensatory damages were too much.  Other than that little indication given by courts… States have the power to cap punitive damages

Punitive Damages in Vicarious Liability:  Most courts take the middle position of the R2S Torts §909 and hold that the principal is liable only if the principal authorized or ratified the act, was reckless in employing or retaining the agent, or the agent was employed in a managerial capacity and was acting in the scope of employment.  

The courts differ on whether you are allowed to insure for punitive damages

The main principle is that punitive damages are second to compensation… and when the punitive damages prevent compensation of others than an err in damages awarded may have occurred.

XI – Wrongful Death and Survival
Wrongful Death (Beneficiaries)
Actions for beneficiaries

Brought by personal representatives for the benefit of the beneficiaries

Ability of people to collect damages from someone who negligently causes the death of another Typically available only to immediate family members

Typical Elements for WD

Pecuniary Damages: Loss of support, Monetary Value of service provided by decedent, Companionship, Funeral Expenses….

The courts have been consistent in refusing to extend the definition of spouse to unmarried cohabitants.  

Few courts allow damages for grief
About half of the states permit punitive damages to be awarded in a wrongful death action…
Survival (Decedent)
Survival actions are actions the decedent would have had the decedent survived.  

Pain and Suffering come under survival

Virtually every jurisdiction which has a wrongful death statute has a survival statute… though there can be a problem with double dipping

The usual method when a state has both statutes is to allocate conscious pain and suffering, expenses and loss of earning of the decedent up to the date to the survival statute, and to allocate the loss of benefits of the survivors to the action for wrongful death

Funeral and burial expenses paid to the wrongful death action.  Physical pain and suffering allocated to survival action 
Most states allow for Punitive damages for survival actions

Defenses based on status of decedent… if actions survive death then defenses do too

Wrongful death acts for beneficiaries, survival for decedent so actions of beneficiaries do not play into the survival actions but do for wrongful death actions.  

When there is a contributory negligence on the part of one beneficiary than it affects only that beneficiary if all of them than action is barred.  

Most states have separate statutes of limitations for wrongful death and survival actions… and when there isn’t one negligence statutes of limitations are typically employed.  

VII – Joint Tortfeasors 
Traditionally Pro-Rata Share


Than Joint and Several Liability

Now Comparative Negligence (though most states have also retained J&S, and some have combined the two into a hybrid)

Liability and Joinder of Defendants
1. Allows for allocation of damages among parties who concurrently acted in negligence
2. Defendants acting indivisible with an indivisible harm… 

Under Joint and Several Liability degree of fault is not taken into account just gets assigned to the defendants.  Joint and Several Liability Plaintiff is able to sue the defendants individually or together.  It allows the plaintiff a choice of who seek the money from first… If a defendant cannot pay the damages in the entirety, than the remainder of the damages goes to remaining defendants until all of the damages are paid or they run out of liable defendants… Both parties can be wholly liable for damages or the damages can be divided among them… though the plaintiff cannot double dip.  

In joinder plaintiffs can bring in additional defendants… Joinder is a liability concept and brings the parties within the same lawsuit 

Under Comparative Negligence the negligence of plaintiff is compared with that of the defendant.  Where the plaintiff may have been slightly negligent and defendant acted in gross negligence.  So the defendant would be responsible for some of the damages but the plaintiff would not get full recovery since plaintiff would be responsible for part of the damages since they were partly liable due to their own negligence.  The liability would be divided based on fault.  The degree of fault directly determines extend of damages one his liable for… Comparative negligence allows for more equity

Comparative Negligence served to modify the harsh effects of Contributory negligence, under which the defendant wouldn’t get any recovery if they were partially responsible.  Comparative negligence brought in the concept of paying to the degree at which you are at fault.  But Joint and Several Liability remains, it just means the plaintiff is not barred from bringing suit if they are partly liable their suit is just reduced based on their own degree of fault.  However, dividing the damages among the defendants via Joint and Several Liability rather than comparatively is still allowed.  
Uniform Comparative Fault Act combines Joint and Several Liability and Comparative Negligence in the most logical fashion. The full damages are awarded among the defendants available per their fault share.  If not all responsible parties present the full damages are still divided among the present parties.  
Most jurisdictions have either gone pure comparative by statutes or modified by statute.  
Satisfaction and Release

Right of party to bring suit only disappears if they have achieved full satisfaction of their claim.  Once you have achieved full compensation your suit is satisfied.  Satisfaction prevents double dipping.  If suit only partially satisfied remaining Tortfeasors are responsible for remaining damages.  Remaining defendants cannot be liable for full damages if part of damages has already been paid.  Satisfaction prevents double dipping.  The satisfaction of a consent judgment is treated like a verdict and release.  If the settlement does not match the total damages than so be it.  Whatever the plaintiff works out is what stands… thereby encouraging people to settle.  
In a release you give up your right to bring an action, in a covenant not to sue you haven’t given up your rights but by contract agreed not to sue, but if you sue you violate your contract.  Covenants apply only with the person with whom they have the covenant they can still sue other parties over the issue.  In releases you give up your right to sue anybody on the issue.  The settlement in a release would be close to full compensation.  That is not as likely in a covenant.  

If you keep your right to sue it is a covenant not to sue even if you call it a release

Mary Carter agreement… you settle with one of the defendants but they stay in the case to help you against the other defendants and they get money from the other defendants’ payment at the end. (similar to getting immunity in exchange for your testimony against a more culpable party)
Contribution and Indemnity
Under the statutory right of indemnity, defendant can seek contribution from other defendants even if plaintiff doesn’t seek those people out.  Fed. R. Civ. Pro 14
The right to contribution does not traditionally exist at common law so there must be a case or a statute in the jurisdiction granting the right.

The right to contribution does not depend upon the plaintiff’s choice but upon shared liability

Family Immunity ~ A spouse is not liable for tortious acts against their spouse.  

Non-immune tortfeasors may not seek contribution or indemnity from those who are immune.  

In Contribution the defendant seeks to share the payment of the damages with another liable party based on shared fault
In indemnity a defendant who is without fault seeks to recover from someone who is at fault for the entire damages, including reasonable attorney fees.  Some contracts have indemnity clauses.  

Apportionment of Damages
The first step is to try to apportion as much as possible.  But if the injuries are indivisible then use joint and several liability

Apportioning damages is a preference among courts

XII – Defenses 
Plaintiff’s Conduct

Contributory Negligence



Contributory negligence bars a claim, since defendant gets the benefit then defendant has the burden of proof for showing contributory negligence.  

Last Clear Chance where the defendant had the last opportunity to avoid the injury.  Even though both plaintiff and defendant were liable… Comparable to proximate cause…


Comparative Negligence 


Pure comparative regardless of the percentages plaintiff can bring suit



Qualified plaintiff cannot bring suit once he reaches or exceeds around half fault

Contributory negligence is a defense based upon negligent actions as is comparative negligence

Assumption of Risk



Express

Knowledge must exist for there to be an assumption of risk.  The injury must be included within the scope of the contract.  Consent Defense, on the basis of contract.  Plaintiff must have knowledge and appreciation of the risk to agree to it.  




Implied

If the plaintiff has acted in an unreasonable fashion it modifies their ability to collect, conduct results in an apportionment.
Assumption of the risk is not a defense used many places and is on its way out.  Only express assumption of the risk serves as a bar.  

Statutes of Limitations and Repose
Statutes of limitations begin tolling at time of the injury and for medical malpractice at the discovery of the injury.  Immunities are for negligence actions not intentional torts.  
Many immunities have been abrogated.  Now there is duty where duty did not prior exist but the courts must decide the degree of duty required.  Privileges only exist in certain circumstances due to the action occurring, whereas immunity arises from the relationship between the parties or a parties’ status.  
One of the first areas where immunities were abrogated was automobile accidents.  People can sue each other in automobile accidents in the same manner which they could when the relationship did not exist.  

Families


Interspousal immunity general applies for negligence torts actions not intentional tort actions.  


Some have abrogated some have not and some have modified.  Parent-child immunity still in place in many jurisdictions for parental discretion situations… Passage of time often does not lift the bar to suit.  Some jurisdictions have replaced the immunity with special duty, reasonable parent standard.  

Charities 


Abernathy v. Sisters of St. Mary



Missouri Supreme Court repealed immunity of charitable organizations.  




However the negligence must occur in certain circumstance

The organizations are also liable for the actions fo their agents employees acting in the scope of their employment

Governmental Charities Still going strong.  

Employer Immunity
State and Local Government


The court rules certain essential functions are immune but the rest aren’t

One can sue municipal corporations to a larger degree than state governments normally

They have abrogated immunity for almost all municipal corporations and most states (about 12 have not abrogated immunity)

Propietary functions are areas where the government is involved but they are carried out by private organizations, hospitals, ambulances, utilities.  

Originally they just distinguished between proprietary and governmental and then moved to total abrogation. 

Distinction typically made between discretionary and ministerial functions within state and local government.  Extra protection under discretionary originally

Many of the states which have abrogated governmental immunity completely have retained it for judicial and legislative functions.  They are uniquely necessary to the system

What duty exists when immunity eliminated.

654-656
United States

Know this shit

The general rule is that you cannot sue them except where they say you can sue them, via the federal tort claims act.  

You must bring your claim in federal court, but it must go through administrative system first.  This Statute abrogated their immunity and established standards for negligence suits against the feds…
1. Was the action a discretionary act?
2. Was the action within the scope of the discretion of employment
Fed govt. waived immunity for negligence acts unless discretionary
In some cases you can sue the feds for intentional torts, when those actions are taken by investigative personnel.  
You cannot sue for discretionary actions, or wartime injuries.  

XIII – Vicarious Liability

Second persons being brought in for liability of damages not because of their own negligence but because of their relationship to the party at fault… Indirect liability resulting from the negligent acts of a party with whom you have a special relationship… 
Respondeat Superior

Employer-Employees – if the employee is acting within the scope of his employment and within the right of control.  
When an employee acts on purely personal motives than vicarious liability does not apply

Master – Servant – 
Independent Contractors

Exception to these relationships is independent contractors… therefore no vicarious liability for the employer.  

However negligence in the selection of a contractor, the contracted work is illegal, or where the contracted work is inherently or intrinsically dangerous activities vicarious liability can occur.
Joint Enterprise

Each is the agent of the other and also the principal
Automobile accident situations are an area where this often applies.  However, joint ownership of a vehicle is not enough to establish joint enterprise.  


A community of liability.  Each agent of the joint enterprise is held to be the agent of the other; each may therefore be held liable for the acts of the other.  

A dualistic master-servant approach, each party is both master and servant

The elements of joint enterprise must exist at the time of the accident.  

Bailments

Bailor traditionally not liable for the actions of the Bailee

Courts have extended the general rule to sub-bailees as well as primary bailees, since statutes have created implicit consent in some jurisdictions

Imputed Contributory Negligence

If negligence can be imputed so can contributory negligence… 

The both ways test says if we can establish liability than when a person sues we can bar the action not because the person is negligent but because they are liable.  Liable ( ( negligence  (if you are vicariously liable due to your special relationship then you are “negligent and barred from suit)

Both ways test based on belief that owner has control over people using their belongings.  The court only kept this test under master servant and joint enterprise relationship.   Many jurisdictions have thrown out the test all together. 
XIV Strict Liability

Animals

An owner is responsible for the trespass of their animals when they are animals likely to roam.  Exceptions have been made for household animals.  

Wild animals generate strict liability for any damage caused.  

The system distinguishes between wild animals and domestic animals.  Domestic animals generate strict liability only if there is knowledge of the danger.  

If a reasonable person would know by the breed of the animal that there was a propensity for danger than a court might be able to be convinced of strict liability.  

Whatever it takes for there to be knowledge of the propensity

Abnormally Dangerous Activities

Whether the activity engaged in was abnormally dangerous. 


Typically the cases come out of the use of land
Uses which are inappropriate for the location is a factor

Blasting is a strict liability action, causation… foreseeability kind of, that which makes the activity abnormally dangerous…. Negligence approach used when more careful conduct would prevent the harm… strict liability standards used when degree of caution would not affect result…
Strict liability situations crop dusting, pile driving, poisonous gases, rockets, fireworks display, hazardous waste disposal, oil wells, water escape, toxic chemicals and inflammable liquids… 

Limitations on Strict Liability

Act of God is an excuse that can be used in strict liability situations.  
Even in strict liability you need to show causation… 


Possible Defenses 
Contributory negligence and assumption of the risk

If a person with full knowledge of the danger of an animal puts themselves at risk than there is a defense of assumption of the risk.  Assumption of the risk is a bar to recovery, contributory negligence is not… Assumption of the risk is not a fault based concept but a consent based concept.  The assumption of the risk is implied.  It does not require notice from the owner.  

If you don’t use negligence in the determining of strict liability than contributory negligence should also have no effect.  

The jurisdictions who have adopted comparative negligence should apportion liability in cases of strict liability where the plaintiff was negligent.  But strict liability cases are not cases of fault but of categorization.  So the courts vary on the approach.  Majority do not allow plaintiff’s negligence to play a role. 
Statutes can trump strict liability since a statement of the public will… 

XV Product’s Liability

Dangerous product placed into the market.  The category is based on the kind of damage.  

Negligence

Warranty Theory (quasi contract approach)

402a Strict Liability 

Theories of Recovery

Negligence

Traditionally duty connected with privity of contract, and food related cases were the only exception.   Privity of contract is a factor when products which are inherently dangerous.  
Cardozo:  If you are negligent to put something on the market than it is defective and therefore actions can be brought by any foreseeable user and there does not need to be privity of contract.
Problems exist in linking breach of duty to harm and establishing that they did not act reasonably… and show that they would foresee you using and using it in a manner which harmed you… cost benefit analysis can be problematic for plaintiffs as well…

Warranty


402A
Product Defects
Restatement of Torts 402a



One engaged in the business of selling or otherwise distributing products, who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.  

Manufacturing Defect


Design Defect


Warnings Defect



A product might be defective due to lack of a particular warning
Proof

To sustain allegations one must prove that the product manufactured and sold by the defendant, was defective; that the defect existed at the time the product left the factory; and that the defect was the direct and proximate cause of the accident and injuries; and that the product arrived to the user without substantial change or alteration.  

A defect may be proven by circumstantial evidence where a preponderance of the evidence establishes that the accident was caused by a defect and not other possibilities, although not all other possibilities need to be eliminated.  

Defenses


Plaintiff’s Conduct
In some jurisdictions Comparative Fault allows for a reduction of damages in strict liability cases due to contributory negligence on the part of the plaintiff.  

Preemption & Other Government Actions
Defendant’s Other than Principal Manufacturers / Harm other than Personal Injury

Other Suppliers of Chattels


Services



Hospitals not strictly liable for blood or pacemakers etc since they are not making a profit off of the products.  

Harm Other than Personal Injury
Legislation & Products Liability
